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Michaelmas Term, i. and 2. Philip and Mary. [ to6. b. 3 

Ralph Haworth, Efq, and Lady Anna Powcs his 
Wife, agaitjji John Herbert and his Wife. 

(22) "r\OWER was demanded of a manor and land in the in dower, where iflTueif 

-L/ jomed en reconcUaion 

cotmty of Sdlop of the gut of Lord Foiues ; to aitcr elopenj-nt, the 
which it was pleaded* that the faid Anna^ in the life-time of ^^*'^"^«nt c"^n^t P^e 

'^ ' , in evidence any other 

the faid Lord Powes, of her owrt accord, at Bctbnal Green dv^pemcnt ii:an that 

* in the county oi Afnldlefex^ left her faid huftand, and went ^^^ '''"' 

/-I.'.. .^f T^iT , Pafch. ult. Rot, 62S. 

a>vay from him with one A'Tattheiv Kocheley^ C'cnt. to the 

parifli of Saint Clement Danes without the new Temple Bar^ L ^^7* ^* -I 

London^ l^e. and afterwards there continued with the faid f 3* ^* ^*"'- *73- 3 

Afatihew in adultery during the life of the faid Lord P owes, ,J.^'/a7'^e 1^20 ac 

without this that (he in the life-time, &c. was reconciled ; Perk.70.354. F.Dowtr, 

and this, &c. To which the -demandants reply, that after the j^o! K. w. ». 0.34! 

departure afo^efaid above fuppofcd to have been made, the faid '^* ^' ^ 3o* 

Lord Powes in his life-time, willingly and without the cocr- r ». inft.436. 1 

cion of the Church, reconciled hirnfclf at London in the pa- 

riflj and ward, &c. and permitted her to cohabit with him ; 

and this, &c. * Rejoinder, chat the faid Lord Powes did not 

in his iife-time voluntarily reconcile the faid jfnne m manner 

and form, &c. and upon that he put himfelf upon the coun« 

try, &c. (23) And it was given in evidence at the trial 

in the Guildhall uf London at nifi prius before Lord Brook ^^tcCl)^]lz2^ *^; 

to prove the reconciliation, that they lay together divers £-3. .19b. 

nights and in divers places after the departure and feparation, 

and demeaned themfclves as man and wife. And it was ob- 

je£led, that they never lived together in one houfc, but were 

apart, and the faid wife continued in adultery with one or r/^ t.. iw 

' ' [i-o. )aX. ^2. a. and M^. 

Other during all the life-time of the faid Lord ^ and non alio- Harg, notc(io; thtic.j 

(22) In parlhmcn^, io.EJw, i; at Wfjltn'fvf.n\ petition <^ l^tUiam Povrt'l 7,niK Mnr- 
gartt his wire, 6lC. that the Lord the Kin^ wojld rclt.^-c to x\x*-m ti.e third jnrr of the 
manor wh.ch bch>r.p to her of the freehold of Jo'.n d \muySy l.cr nrit Inilwi'id, t^c. and 
Nirbolai li'arivirki who fi»cs for the: Kini^, pa^ds tiie clopcnurit r.f th'j f.iid wijj Ire m \\qv 
huftjand with the fj'd Will mm Vuvml\ and upon this tiic faid /f. P. anJl ^h prr^iccd \ 
certain drcd of the friid *Jchn Commnys her hrft hu^and in th-^fc words : " To n:! .b: fiutb- 
^^ ful in Chrtjh<^ii 'John O^mvv^yi ftn.ie.b grtctnig : K:ijzu tbM I hw^e ckLnfaui and a.'tn^ 
** mitttd cf my frec-ti'iil to tbt Loui H\ Ptiynd^ Ktj/yl/y Mur^are: of Q'fnmfyi my ivif), o::c{ 
** barje alj'o gi*ven and grattttd^ and to the fa. d l( i!i:am rt Unfed and Qvii-Llair:cd^ ali the 
** goods and tbatteis ivbicb ibe fati M, bas, or bcrc^ttr r:ay iche^ and a!f(, ichotti'tr btlm^s 
** to me of the goods and cbatuls of the fud \U nvnb tbcir ay/furtenoi/^Lts, fo tbut nether^ 1^ 
" or any other perfon in my numf, can or ctivbt to ejrafi or claim ;hi ^ov.is" or ch.vi'is of the 
*^ faid Margaret "juitb tbcir appurtenances J or ive) -y I zvill ard ^ji rt, and by th'f tii'f];:s 
** confirmy that the faid M.Jbull be andrenuun ivith the laid L:rd U'ilham/mcTuin'' to the 
•* wtilof the faid iViUiam. In trftimonv ifbcrtof. o^c. WiS-.ifffcd. l^ ,;." A\\^\ upon this he 
prays judgment; and it is ccniidcfcd that the iViJ U\ and ;i/. take notl.inj; bv their pe- 
tition, but be in mercy. This petition w.ii commenced 2S. V. i. and cnrinued 'intii 
19* £. X. and adjudged 30. £. 1. Set- the record at large [2. lull. 435. and fee 12. Mod. 

•*■ catiir 



[ 107. a. ] Michaelmas Term, j. and 2. Philip and Mary* 

catur upon this plea and iiTue, for there may have been di- 
vers elopements and divers reconciliations, and the defen- 
dant ought to take ifllie on one at his peril. 



Whether the plaimlflPj (24) tN afllfe, the tenant pleaded nul tort^ l^c. and it was 
uST,:^^l^lt^\>T\ f^^^^ for the plaintiff, and afterwards judgment 

bar in debt for the da- given for him, and damages affeflcd at ten pounds ; and the 
in affife ? qu. plaintifF fued his a£lion of debt for the ten pounds, and de- 

1. 9. 18. E. 4. 4. a. dared upon this record, &c. and the defendant pleaded in 
" H. 1. i2*^V h'6 ^^^' ^^^ ^^^^^ verdifl given, and before judgment, the plain- 
31. 21. H. 7. 4. b. 6. tifF entered upon the land : ^4are^ Whether this be a bar* 

£1. 227. a. ^ « 

or not r 

(24) Mich, 41. & 41. Eliz. In eJ£8ionefirma^ per Cur^ holdcn, that entry after vcrdift 
fliall not abate the writ, btcaufe the party has> no day in court. [Cro. Eliz. 767. 2, Brownl* 
231. 235.] 



Vivion againft St. Abyni 
In irtfpafs, the dcfen- (25) |N trefpafs, the defendant conveyed title by one oil 
^T^btnu^in^ai^, whom the land was intailed by a fine in the time o( 

the plaintitf cannot con- Henry 6. and conveyed from the donee by five or fix dcfcents 
one cf*thc mefne an- by each of them dying feifed of the eftate tail. And the 
ceftors,andti-avcrfehiSpj2^|j^^iff ^.Qj^fgflgj ^^g entail, and Conveyed by a feofFment 

dying fcifcd j b«t he '^ ' ^ ^ '' 

cu^t (frottftanao to the to himfelf from the heir of the donee, which was a difcon- 

reft) to Pj«^adj»^^/^f ^ tinuance, and traverfed the dying feifed of the feoffor. And 
mcnt to be by the lad ^ / o . 

anccftor, and travcrfc by the opinion of the Court this is not good, for he ought 

PlowTo^*a;**Cro.Jac. ^^ traverfe the verj'laft defcent, for otherwife it may be well 

44. 9. H. 6. 22. a. intended that one of the feme dcfccndants came to the land. 

Port. 2ci.a. ^"^ ^i^d thereof feifed, which is a remitter to the next heir ; 

wherefore, &c. And at length, by the advice of the Court, 

the plaintiff confcifing the entail, took all the dyings feifed 

* £ 107. b. 1 except the laft by protefiation, and for plea faid, that the laft 

rwinch'i^ Doa.Plac. anceflor * enfeoffed the plaintifi^'s anceilor, without this that 

366. Com.Dig.Plcader, ^^g f^jj ]afi anccftor of the defcn«lant died fcifcd in manner 

^* '°*-' and form, &c. and although this feoffment were not true, yet 

[BullNLPrx. 93.]. jj^g defendant ought to maintain his firft plea, and if it be a 

19. ai. E.4. 4. 3. 35. '^^» '^^ ^^" ^^ ^"^^''''- ^"^^ ^''^ ^^' ^- 4- [3- PJ- IS-] '^^ 
K.6. 35. Plow. 14c. a. a writ of entry uhi ingrejfus non datur per legem^ t^c. the 
4. II. . 4. 3. 10. pleading above was holdcn to be double when the entail is 

confeffed, for then the anfwcr, s. ne dona pas^ does not make 

an end of ^I : wherefore, &c. 

(26) TE- 



Michaelmas Term, i. and 2. thiilp and Mary. [ 107. b. ] 



Whether the king hav- 
(26) ^ENANT in tail (the reverfion in fee to the king) '^^^l IZf^lirby 
ma ices a leafe for a term of years referving rent, tenant in tail attainted 
and afterwards commits trcafon and is attainted, and by fta- ^^^'^f'^J^e i^ue^ ^* 
tute law the entailed lands arc forfeited to the king ; and Plo. 560.3. infra, 115.3. 
afterwards the tenant in tail having ifiuc dies: ^»^'"^> b^n'^^c' "^'o 'co 8 

Whether the king can avoid the leafe during the life of the 26. H, 8. c 13. 5. & 

6. E. 6. CI I. [Salk* 
338. 3. Bac Ab. 316. 
and Mr.Hargrave^s not* 
(4) to Co. Lit. 18. a ] 



iffiief 



Nudigate ag^lnjl The Earl of Derby and Others. 
{27) 'f^OTEi In afEfe in C B. this Term between Nudi- Where a peer is defen- 

X^ ,,-,,_-., , , , dant, it Is coed caufe of 

gate and the Earl 9/ Derby and others, the array challenge that no knight 

was challenged for the Earl, becaufe he was a peer of the ^* ^ **** P*"^^- 

. . . ^ Plo. 117. a. S. C. 7. 

tcalm having a feat and voice in parliament, and that the ji. 208. b. 6. Co. 54* 

array was made by A. and B. late flierifF of Middlefex^ no ^^^' ^^S- 
knight being named or returned upon the faid panel, as 
ought to be in fuch cafe by the law of the land ; and this, &c. 
And the plaintiff demurred in law to the challenge. And 
T. 13. E, 3. \^Fitz, Challenge^ x 15.] in quare impedit againft 
a bifhop, was cited as an authority for this challenge, where B.y.c. tz, sii. i^ii 
the Book is ruled that for this reafon the jury fliall go with- jnit 156. aa 
out day: and fee in attaint 17. E. 2; [Fit^. Attaint, 69.] 
accordingly. And afterwards the Juftices adjudged the chal- 
lenge good, and a new panel to be made (which note for a 
good precedent in our days'; And fee 27. •//; 8. fol. 27. ^' "'chaU*n«fc io<' 
[22., b. pi. 18.] accord', and the cafe of T. 13. E. 3. there Bro.jurors, 48.^1. And; 
cited ; and it is faid there, the challenge (hall ferve where *^** '^ 
a baron or lord of parliament is impleaded. *^«<rr/, if he 
be plaintiff^ and will not challenge for this caufe, Whether 
the defendant fhall have it ? And it ihould feem not. And 
fee M, 3. & 4. Elizi fol. [208. b. pofl.] for fuch a chal- 
lenge in London ; and M. 7. & 8. EUz. fol. [246. b. pi. 70, J 
and M. 14* & 15. Eliz. [fol. 318. a* pL 10. poftea] a good 
cafe (a). 



[ai.Vin.Ab. 125. ] 



(a) But now by 24. Geo, 2. c.iS. § 4. 
DO challenge (ball be taken to any panel of 
jurors for want uf a knij{ht\ bcin^ returned 



in-fuch panel, nor any array quaflied by rea- 
fon of any fuch challcn«je, anv Lw, ufagc, 
or cuftom to tkc contrary uotwiihftantiini;. 



x« 



BiC^op 



[ loy. b. ] Michaelmas Term, i. and z. Philip and Mary^ 



Bifliop of Chichefter againft Webb« 

The arthblihop of C. (28) 'TPHE Jrchbijhop of Canterbury among other liberties 
chlttfls 'of /^/cli de I ^^^ franchifes had the chattels of felons dcfe within 

within his manors,com- his mahors, &c. and he made a leafe for years to Sir Jamet 

mits treafon 5 after- t n» y •>. r» 1 • 1 1 tn 1 ^^t 

wards the queen grants HaleSy late J ufticc of u B. which the Dean and Chapter 
a!l the chattels dijdon, confirmed, and then the Archbifliop committed treafon : and 

de fe in the kingdom to • * ^ ^ 

ji, R. and then the afterwards the Queen granted to the Bljhop of Chichejler her 
Wbethcryi^/^ftallnot ^'n^o^^^, in augmentation of the Queen's alms, all and fin- 
have a leafe forfeited gular the goods and chattjls of all * ^fixfons felons dc fe^ and 
within the manor? ^1 cicodands, within the kingdom of England^ as well within 

[ Jenk. cent. 5. c. 44. liberties as without, found or to be found, forfeited or to be 

S C 1 

* '' forfeited, which any way belonged or ought to belong to the 

Davis', 43. b. Brittonj f^i^ 1^^/ ^hc Qiieen, from the time of the faid grant, or from 

*5- the Cxth day of 7«Af then laft paft, or which from that time 

Dyer 77. a. J J J r- » 

forwards for ever after (fo long as the faid Bifhop fhould 

|_ lOo. a. J continue to be her almoner) (hould by any means belong or 

come to the faid Lady the Queen.* (29) And^afterwards the 

Archbifliop was attainted of treafon at common law by his 

5"p"*iV^*''p^^^^ 3o5.* ^^" confefllon, and alfo by aft of parliament [i, M. fejf. 2. 

76. stamf. iSy.b. 3. c. 16.], an:i his pofleflions thereby forfeited during hrslife; 
and afterwards the faid Judge Hales drowned himfelf in 
Kentj and fo became /&'/(> defe. Now the queftion was afked 
among all the Judges, Whether the Almoner (hall have this 
leafe (of the value of one thoufand marks or more), or not ? 

1. Co. 56. ace. And it was holJen in the Exchequer CRamber by Urooke, 

< Ch/ef Jujiics of C B. Brooke, Chief Baton of the Ex- 

chequer, PoRTMAN, Brown, Whyddok, Jujiices^ and 
Baron SAxiLBY,a^nd Griffith, Jttorney General^ that the 
Almoner (hall not have the leafei but that it (hall be in the 
order and diftrihution of the Exchequer, among the poficf- 
fions of the archbi(hoprick, bccaufe the power of granting 
it was not in the Queen at the time of the grant, b«caufe it 
was die Archbiftiop's, &c. (30) But Bromeley, Chief 
Jujlice^i Saunders, Stamford, 7;f///Vn, BaronBrown^ 
James Dyer, and Cor del, Sclicitor General^ e contra i 
for the king may gmnt a thing v^hich is not in him at the 



V. R. 582. 3. 



5! :i. li%, 4. '46. b- t"^e of the j^ratit, but v.^hich may come afterwards, as the 
8. E» 252. b. 19. H.6. "vvardihip and marriage of the hsir of his tenant, or the tciii- 
62,63. 30.H.6. Grants, , . r 't-a • 1 1 ^ - ri, ^\ r w 1 r 

53 Dicr, 253. pj. 95. poraltics of a biOioprick when tncy mail fall u : but of ar^ 
5*' *5*- cfcheat whe:i it (hall happen, w.is wholly Jcnici b^. Baker j 



Michaelmas Term, i. and i. Philip and Mary. [ io8. a. ] 

yet quiere thereof. And note above, it would have been pj^^^ ^^^ 

clear, if the Archbiihop had been attainted of trcafon as above 

at the time of the grant, that the grant would have been 

good : and yet it is true, the fee-fimple of the liberties and 6. E. 6. 77. a. Davis 

1 . /. i- . 1 1 r 1 » 1./- /• 1 Cnf;:deCuftoms, 7.E.4. 

temporalties are not forfeited but for the natural life of the ,1, ^ 

Archbifhop ; and the Queen (hall have a freehold in them by 

rcafon of her crown, and not by reafon of the temporalties : pier, 123, 114. 30.H.S. 

as if a man who has liberties as above, grant them to one 44- »• Co. 5a 

for life, and the grantee be attainted of treafon, the king fliall 5. Co. 25. b. Sumfoni, 

have the forfeiture of them during the life ratlone corona^ **' **' 

and for the time they are rejoined to the crown ; fo in the 39- ^- ^' 34- *• 48- b. 

other cafe. And note above, the grant was made between 

the commiilion of the treafon and the attainder, which at- 7C0. is.b. 3. Co. 19. 

tainder has relation to the offence committed, dierefore ^»<rr/ r'*^V, rV'ry ^ 

' ^ [ I. H. H. P. c. 413. 

thereof I for this was not moved by the Judges. 4. Bac. Ab. 19S. Plow. 

259, 260. ] 



Earl of Bedford againft Smith. * r 108. b. ] 

f30 XTOTE,Thatwaftc was afliencd in pulling down one J" ^^--^ft* fw pulling 

^"^ IN J ,1 ir . • • *u • I 11 iiowi walU. they muft 

wooden wall, alio m permitting one * brick wall to ^c alleged to be twered 

fall wholly down, and alfo in breaking up and deftroying the '"•' ^ ^ . 

' ' • . . . So for deftroying a man- 

plank floor and mangers of a certain ftable, without faying gcr and plank-floor, riwf 

th^n affixed to the foU; and for this caufe it was holden no '^r«^'/''^ '*''^'J«^- 
« ■%«. , . » /. . 1 r . . . .- , [Co. Lit. 53. a. 5. Bac. 

wafte, The law is the fame m the faid two other caios above, Ab.463.] 

inafmuch as it is not ex prefsly alleged that the walls were Ante, 36. 9. 

coped t or covered, it is not wafte : accordant 44. E. 3. 

[44. b. pi. 52.] and Z2. H. 6. [24. b. pi. 45.] Bur quarre^ ^^^- Sn- N. ^o^Aff. ai. 

What Ihall be intended of a ftone or brick v/all ? E. 3. c. a. 



f In all the editions which I hive Acn I certainly got in by miftake. 
there is the word «•/ in this place, waich [ 



I'll) A MAN was bound by covenant to releafe or dif- Amanbcmg bound to 

J\ , ^T,r ,,. r ry« r,. rclcafc^. S. tVom ward- 

charge A: B, ton and heir of one /. B, of the (hip at the age of twcn- 

wardfhip and marriage of his body at the full age of twenty- ^-*>"« y^^*' ^ ^^}'^!^* 

*^ ® ^ ^ "^ on the requcft of tiic 

one years, or before, at the requeft of the obligee, ^are^ obligee ; ^are, who 

Which of them (hall have eleftion, if the requeft be made Slf^^ft^mg^^^ 

before full age ? for it is a doubtful cafe. Fdr fuppofe that I ^ion^ scc. 

am bound in ten pounds to pay five pounds at the Feaft of ^**^- Z^^^- iRoL 
V n . , r ^ /T /. .^ ,,. . Ab.446. i8.E.4.2i.a. 

tajfer nc)ct, &c, or before, at the requeft of the obligee, it 17,5, j8.H,S. 18, a, 

X 3 feems 



[ io8, b. ] Michaelmas Term, i. and 2. Philip and Mary, 

contr. [Co. Lit, 145. a. fcems that I have, confented to give the eledion to the ob- 
3ioi.°-.Lv.i37. Dou'^l! l^S^^ > y^^ convert the fentence, and it fcems I fliall have the 
'4- ] election ; as to fay, if I pay five pounds before the Feaft of 

Eajler at the requeft of the obligee, or at the Feaft of £• ^c. 

and then it feeqis that I have the deftion. 



Rug way again] t Wolcot. 
In trefpafe, defendant (33) 'T' RESP ASS by i?;^^wtf;^ againft /iT^/ro/ for breaking 

pleading that the pUin- X - 11/- r- ■ 1 » rr^\. j r j 

tiff, a minor, by inden- * cloie and houle at Exiland. 1 he defendant 

turc and letter of attor- pleaded his father's dying feifed and defcent to himfelf in 

noy thcrei", cnteoncd / o 

the defendant's Cither, fcc-fimple, Snd gives colour to the plaintiff by the father. 

t.^.ftiV^U The plaintiff replies, that long before the trefpafs, and before 

temtticnty (3c hahrdumy the father of the defendant had any thing, &c. he, to wit, the 

fclfj it is bad t ift, Be- ^^^^ Rugway himfelf was feifed in fee, and being fo feifed, by 

caufe lively by letttr of indenture made at jEA-zV^Wi:/ aforefaid on the laft day of De- 

attorney of an infant Is rr n % i../t- iir-iri 

a diirafm. 2d]y, Be- cember 21. H, 8. between theplaintifr and the faid father of 

caufc the confirmation ^he defendant (one part of which faid indenture fcalcd by the 

15 pleaded of a tene- ^ * * ^ ' 

tntnt,ecc.hao€ndi^,&c. faid father he fliewed in court bearing the fame date-), gave 

^^^brth^lnW^^^ ^^^^ g^^"'^^' ^'^d ^y *^ f^!^ indenture confirmed, to the faid 
tion. 3dly, Becaufc the father the faid tenements, to have to him and his heirs for 

defendant's lather is not • , . , - , 1 /. • 1 1 • • n- 1 • 1 • 

averred to tc feifed: ever, rendering therefore yearly to the faid plamtifF, his hcirs, 
Nor, 4thiy, i& plaintiff ^pj alTigns, during the term of feventy-thrce years tlien next 

averred to have been of . Z, 

fuU ar- at the time of following, three fhlllings and fourpeiice j and after the (aid 

Blci\Tre«^ feventy-three years fully completed, rendering therefore 

firt of either of the yearly to the faid phintifFi2tt^w^7y,his heirs, andaifigns, four 

p amti 5 m entures, pQij^Js ^t the four quarters of the year, j. at the Feaft of 

^^^" ^^^' the Nativity of Our Isord^ of Eajler^ of the Nativity of Saint 

♦ ^' 5' John the Baptijlj and of Saint Alichael the Archangel^ to be 

paid in equal portions ; and if it Ihould happen that the faid 

rent of three Ihillings and fourpence, or the faid rent of four 

^ r 1 00. a. 1 pounds, (hould be * in arrear and unpaid in part or in all 

by one whole year after any of the faid Feafts on which, &c» 

being lawfully demanded, that then it ftiould be well lawful 

to the faid Rugiuay^ l^c. to re-enter and re-pofTefs, the faid 

indenture and feifin thereupon delivered in any wife not- 

withftanding, as by the faid indenture, &c. (34.) by virtue 

whereof the faid father became feifed in fee, and. being fo 

feifed died fcifec, and it dcfcended to the defendant as in th? 

plea, &c. And becaufe tenpence of the faid rent for one 

quarter of a year ended at the Feaft of Saint Michael the 

Archangel 
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Archangel in the year, &c. and for one whole year next after ^y- ^^- *'• »3»- Plo^ 

■' ' 70. b. 166. 5. Co. 114, 

the (aid Fcaft, to the faid plaintifF remained unpaid, the faid Pcrk. % %^h, 
plaintiff, as well at the faid Feaft of Saint ATichael the Arch- 1 1. Bac. Ab. 417. ] 
angil in the year, &c. as on the 29th day of September in the 
year, &c. which was the laft day of one whole year after, &c. 
came to the (aid tenements, and was there till the fetting of 
the fun on the (aid 29th day, demanding the faid tenpence fo 
being in arrear to be paid to him, and that neither the faid 
defendant or any other on his part was there and then ready 
to pay, iic* by reafon whereof the faid plaintiff afterwards 
and before the faid trefpafs re-entered, &c. until the de- 
fendant committed the trefpafs, &c. (35) To which the de^ 
fendant rejoined, that before the faid laft day oi December in 
the 21 ft year the faid plaintiff was feifed of the faid tenements 
in fee, and being fo feifed, by his indenture bearing date, &c, 
in the 14th year of Henry 8. enfeoffed the faid father, &c, 
rendering rent as above in the other indenture, with a con- 
dition as above : and (hewed further, that the faid Rugtvay 
by the faid indenture deputed and put in his place A, B. his Dy- "7- Co.Ut 5».b. 
attorney, to deliver feum, &c. and that afterwards the faid J^j there] 
A. B. the attorney, in the 14th year of H. 8. delivered pof- 
fei&on to the faid father according to the form of the inden- 
ture, by virtue whereof the faid father was feifed in fee, the 
faid John Rugway then Ijeing within the age of twenty-one 
years, to wit, of the age of eighteen years: and afterwards 
the faid Rugwoy^ by his liud indenture bearing date the laft 
day of December \n the twenty-firii year aforefaid, confirmed 
the faid tenements with their appurtenants to the faid John 
IVoUot^ father, &c. to have to him and his heirs for ever, 
paying therefore as above, with ^ condition as above, and 
concluded," this indenture and feifin thereupon delivered not- 
" withftanding ;" and (hews further the death of his father and 
thcdefcent as above in bar; judgment, &c. And to this 
rejoinder Rugway demurred in law. (36) And as it feems Dy. 6a. b, 
the rejoinder is bad, for it does not confcfs and avoid the 
replication by matter in law or otherwife, nor traverfe it 5 
for Rugway has alleged in fa<5l a feoffment by the indenture 
dated 21. iif, 8. which can by no means be a confirmation, as 
is intended by JVolcot by the rejoinder j for it appears by 
Walcoty • that at the time of the firft indenture of feoffment, * [^^Q^ b. ] 
s. in the fourteenth year aforefaid, Runway was within ace, « . 
and livery of feifin was thereupon made by the attorney, 9. 2».H. 6, 6.3. 41. 

X 4 which 
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E. 3. 9. 18. E. 4. 12. which was a diflcifin in law to Rugway^ becaufe the war-f 

24.3. ' ' ^' rant of attorney was utterly void : and yet /-^oA:©/ pleads it 

[Shep. Touch. 213.] ^ ^ feoffment, for he fays that Rugway enfeoffed his father, 

19. H.8.9. 8. Co. 45. &c. in the fourteenth year aforefaid, and the contrary ap- 

[ X.Wood's Cony. 534. pears by his own {hewing, upon which there is no. feoffment^ 

K.n. Black. 75.] ^^^ ^ diffeifm, &c. (37) Alfo he ought to have fliewn the 

firft indenture in court, becaufe the warrant of attorney is 

3. 5. ^T' »• '3- Port, ^he^ein contained, &c. wherefore, &c. A^fo it is not averred 

iq faft that his father was fcifod in fee of the land at the 

lit. 519. Dyer, 169. b. time of the Confirmation made in the twenty- firft year, an4 

then the confirmation is clearly void, for i^ fhall be taken 

[ Shep. Touch. 310^ ftrongcft againft the party pl^-auiiig, s. that he had nothing 

^^^'\ af that lime in ^bc land. Alfo the confirmation is pleaded^ 

^^ confirmed the /aid tenement to the f aid John W* the fa-' 

ff thevy to have and to hold the faid tenement to him and his 

" AWrj, W*f." fo that by his pleading it (hall be intended 

that the land paffcd by the confirmation, which cannot be 

in this cafe, unlefs it fli^l enure upon a privity by way of 

erJarging the eftatej wherefore, &c.' Alfo quare^ Whether* 

it can be wc|l underftood upon the rejoinder, that Ru^way^ 

at the time of the confirmation made, was of full age, or not ? 

for it is not averred by matter in fad that he was cf full age* 

at that time, &c. Alfq the defendant ought to fliew the 

py^r, n^* counterpart of the indenture of confirmation fealed by Ruz-- 

[Eul. Ni. Pr. 249,&c.J ^ • 

way^ as I believe, &c. Afterwards by* the judgment of the 

Court, without further argument either at bar or bench, the 

plaintiff recovefed his damages, and a writ of inquiry was 

awarded, &c. 

(37^ V- 4-4- ^ 45- ^''*'^- ^^v/'y. Ewer [Noy, 49. Cro. Eliz. 905.], Note by Popham 
in evidence to a jury, and fo it wasrefolved j A warrant of attorney may be contained in an 
indenture, although it was objeftcd that no ftranger can be party to an indenture, or any 
rrmaindf.-r be limited by it to a ftranger; othervvifc of a deed poll; but ruled as abovc,- 
And Popham faid, that he had fccn many indentures where letters of attorney were in- 
cluded, and they were good. '[Stiep. Touch. ii». ] ' ^ 



mether an alienation (38) V[OTE, It was moved among the Judges, Whether 

in f(c-farm by a b;niop ^n alienation made in fee-farm by a bifliop, with 

wilhuurthTkiVg's li- the confirmation of dean and chapter, without licence ,of 

ctncc, may he defeated ^j^^ -^j , {^, defeated by the king as founder by flat. 

byhln. astoundtrundcr . o' ^ -, i- , •* 1 i 

ftat.Wcft.2. c.4i.?f«. JVeft. 2. c. 41. [13. t. I.J which gives the contra formam 

a Co. 16. b. B. N. c. collationis to a common perfon, founder of an abbey, priory, 

45^^ z% il^^-^' si hofpital, or other religious houfe, widiout fpcaking cxprefsly 

^ ^ ^ of 
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of a bifhbprick. ^iere inde^ bccaufe it is a doubtful point; >.Inft.457.Coldfb.ix7. 

yet fee the ftatules of the chajjters of Litchfield znA JVells in [11.C0.72. Fitz.N B, 

the years- 33. H. 8. [c. 30.] and 34. & 35. H. 8. [c. 15.] t^^^''^'^^'^ 

and as it feems by them, the contra formam collationis lies Bro.AltcTation,ic.N.B 

upon alienation of a biflioprick in fee-fimple or fee-tail* a"b. Bro. contra For, 

And fee alfo H. 46. E. 3. Fitz* in title Forfeiture^ i8, £. 3, 30, 
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I. and 2. Philip and Mary. 



Dormer ap-ainfi Clarke, .^ . ,* ' 

"^ ' Mich. Ult Rot 1363. 

(39) J^ICHOLJS Clarke, late hufband to Elizabeth where a fvrrender H 

Clarke^ the now defendant, was poflefled of the ^^^f^ the agreement 

^ r L c jll' An ' ^^ • rn . <rf the furrendcrce there- 

ferm of txit tmnov o\ AbbotS'Ajlony in the coxxnty 01 Buck s^ to muA be averred 
parcel of the poffcffions of the monaftery of Saint Mans, ]l^^J'nClM'^Zh' 
by virtue of two feveral Jcafes ('one of them pofterior to the reply a funender, he 
other by feveral years) yet unexpired, made to Sir John Hj^^^j^'^^rf^theaffign, 
Clarke his father by the abbot and convent of the faid mo- '^ * *"»" fc»fed in fee 
naftery ; which Sir J. C. by will devifcd all his term and wr>, cannot be pieadH 
intereft of and in the laid, &c, to the iaid N. his fon, who ^^^^^-^^^^ tohisfon,tm 

^^f'^r tlie entry of tho 

entered with the afient of the executors, &c, and being fo pjn.cubr tm. at. 

poffcffed thereof, and being alfo poffeffed of a ftore or flock hnl' bJ'tX^ ^^2 

of fourteen hundred fhecp and divers other chattels, the fald s ^cn to the king by 

^. by indenture in the 34th yearof //. 8. reciting the faid TZ'^'y^'o^t'i^i 

Icafes, demjfed and granted the faid farm to JFllUam Raynf- ^^^ tiicy were prevU 

ford'i and all his eftate, term, and intereft in it, and both the it is bad."^" "^ * 

indentures of the leafe of it, to have and to hold to the (aid w^^ « » ^ . 

Jon« Rep. 185. Perk. 
JV. R* liis executors and affigns for all the terms and years 570. b. 7. 16. H. 7. 5. 

in the indentures. And alfo by another claufe in the fan^e e! 4? lo.^Dy '* 5*'' 

indenture he granted the fame ftore and ftock to the faid ai*^. Plow. 511. 525. 

JV, R, rendering and paying yearly to the faid Nicholas and ^ ^*^^* ^ *'^^* 

his affigns as well for the faid farm as for the aforefaid ftore 

during the years in both leafcs (if the faid ff^. R. his execu- 9. E. 4. x. < Co *i 

tors and aifigns fhould fo long occupy the prcmifes by virtue ^"^» 5*« 

of tlie faid grant) the fum of fifty pounds at the Feafts of 

St, Michael the Archangel and the Annunciation, fcTr. by 

equal portions. And the faid IV. for himfelf, his executors, 

imd 
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and adminiftrators, promifcd and covenanted by the faid in- 
dant-ure to and with the faid iV. that if it fliould happen that 
the faid annual rent of f.fcy pounds (hould be in arrear in part 
Tcrk. 693, or in all, &c. that then it fliould be lawful to tlie (aid N. and 

his afligns upon the aforefaid farm, and upon every parcel 
thereof, to enter and diftrain, &c. (40) And in the faid 
indenture is a provifo as follows, s. Provided a/way^ and it 
is covenanted and granted on the behalf of the faid JV, for 
himfelf and his executors^ to and with the faid IV. R, and his 
executors, that if it Jha II happen the faid Ni to die within the 
term of years contained in the leafe aforefaid^ or that the efiate 
of the faid JFiUiam, his executor Sy or afftgns in the premifes 
pall ceafe, or he, determined at any time during the faid term 
of years, that then immediately upon the fame death or efiate 
determined, as is aforefaid, the faid JVilliam Raynesford, his 
* r 1 10. bf 1 executors, or cifftgns, Jhall have, • occupy, and enjoy the faid 
flock ofjheep, ^c. by force of this pre fent grant to his or their 
ji. H. S xF. proper ufe, clearly dif charged of payment of the faid rent of 

fifty pounds and every part thereof againjl the faid N. his heirsy 
. or executors, any thing in thefe prefents, tfr. notwithflanding^ 
26. H. S. ♦ (^i) And afterwards the faid A^. died in teftate, whereupon 

the faid Elizabeth his wife had adminiftration committed to 
her, &c. and for the rent arrear between the death and ad-» 
miniftration committed, the faid Elizabeth diftrained in the 
iS. H.6.a2. 17. H. 7. ^^^^h ^^d made avowry as adminiftratrix, £(c. and fhewed 
J. 1. Co. 46. all this matter in her avowry, except the faid provifo, which 

was omitted, &c. and conveyed the farm and (lock to the 
pl.vintiff from IV, R. by a que cjlatc ; and averred that th^ 
faid JV. R. and his affigns continually have had, occupied, 
and enjoyed the faid farm and ftock by virtue of the faid 
grant and leafe, &c. and (hewed no indenture except the 
counterpart of Raynesfcrd^s leafe, &c. To this tlie plaintiff 
*• ^* ** 3* replied, that Sir Robert Dormer was feifed in fee before the 

talcing, and made a leafe of it for five years to one Stapleton^ 
who granted his term to the plaintiff; and fliewed further a 
dying fviifed of the faid Sir Robert Dormer, and the defcent ta 
his fon, and fo prayed aid of the fon, who came in uporv 
procefs and joined in aid. (4^) And firft they prayed oyer 
of the indenture between N. C. and fV. R, and had it ; and 
then they pleaded in bar 10 the avowry, s. that king I{. 8. 

Sec the rcafon of this cafe before, fol. ^6. but witliout fiich a claufc ; if the tenant, be 
evicted, he ftiail hold the fhecp difchargcd, far the rent ilfued out of the Und ortly- 

was 
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was feifcd in fee, and granted it to the Earl of Bedford^ who *• H. 5. i. «. 7. 8. 1©. 

cnfoofFed the faid Sir Robert Dornur thereof; and he being 6. E. 4! a. b!^ Plow] 

feifcd in fee made his laft will in writing and died, and by ^8- B- N.c. 39a, 

the faid will he declared and devifed the £sirm, &c. to the 

faid plaintifF then his wife during her life, the reverfion 

belonging to the faid William Dormer his fon ;ind heir, of 

whom the aid was prayed ; and they ihewed further in fia£l, 

that the faid fF. R. gave, granted, and furrendered to the faid 

Sir R, D. being feifed in fee, &c. all his right, eftate, title, 

intereft, and term of years of and in the aforefaid farm, &c. 

without (hewing any (tf) writing thereof, and without (hew- [«.SaBc. 6i$. ». Veat, 

ing any agreement of the faid S/r^fl^^/ to this furrender,&c. '^9*^' '^* "'•'^^•J 

and fo concluded in bar of the avowry. To this. the defend- p^ 7. o. b. Pcrk! 6dB^ 

ant demurred in law ; and becaufe the bar was infufficicnt, P^P^ *37- 

the plaintiff by advice of his counfel was nonfuited. 

(43) And afterwards, to wit, in Michaelmas Term^ 2. & 3. 
Ph. (fT M. Rot. 1 3 1 9. the plea aforefaid was again entered, and 
the fame avowry made as before : and the defendant demanded 
oyer of the indenture, and it was entered in hac verba ; ard 
then ihe (hewed that the faid Sir Robert Dormer her late 
hufband was feifed of the entire manor aforefaid in his de- 
mefne as of fee, and by his bft will and teftament in writing Pbw. 141. 7. H. 6. i, 
(without ibewing it to the court) devifed * it to her for term ♦ r j j i, a. 1 
of her life, and afterwards died, and fhe conveyed the fee- 
fimple to his fon as above, and prayed aid of him, who came 
in upon procefs, and by the fame attorney, x. IVoodleefe^ who 
was alfo attorney for the faid defendant, joined in aid. (And 
note this.) And they pleaded in bar to the avowry, and ac- **,^** '*,/*^* ^*** ^' 
knowlcdged the whole matter as in the avowry, and con- 
veyed the reverfion to king Henry 8. by virtue X)f the aft of 

3T. H, 8. [c. 13.1 and note this, becaufe it is falfe, for the „ . 

** ^ "low, 103* "• 

ad does not give it, nor does it diilblve any monaflery ; 

wherefore, &c. And they alfb pleaded the attornment of 

N. Clarke,, upon the grant of Lord Rujfel^ patentee of the 

king, made to Sir R. Dormer on the 21 fl day of OSfober^ in 

the 33d year of H. 8. at which time the term of eight years ***' "•^* '^ 

^bove-mentioned was Hnifhed; and that afterwards, s. on the 

30th day of September^ in the faid 33d year, the faid N. 



(a) By 29. Car, i, c. 3. § 3. nolcafc,&c. 
cither of freehold or term of years, or any 
uncertain intereft not being copyhold, ihall 
^ fur^eodered, unlefs it be by deed or note' 



in writing figned by the party furrendering 
the fame, or his agents, &c. or by a6t and 
operation of law. $ee Gilb. Caf. in Eq. Z36. 

entered 
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entered upon the prcmifes by virtue of the legacy aforefaid 

made to him by his father (which is impofiible in point of 

time ; note this, &c.). (44 j And they alfo pleaded the de-» 

vife of the manor to the faid Jane Dormer for life by the faid 

Sir li. Dormer her late, hufband ut fupra^ and alleged his 

death alfo; after ivhoj'e death the reverjion of the faid manor 

defended to the faid fVilliam Dormer (of whom the aid was 

>». E. 4- 37- 5- Co. prayed) as fon and heir^ iffc. and that afterwards the faid 
124. Plow. 413: r J y J -» 

Jane entered by virtue of the faid devife, and was fcifcd • 

thereof, &c. (And this is not true, becaufe it was not a re- 

vcrfion before the entrance of the wife, &c. note this.) And 

they further alleged a furrender of the fcite and premifes in 

%.n. 7. ^y the 37th H. 8. by the faid IK R. to the faid Sir R. Dormer^ 

who agreed thereto : and alfo on the fame day a fale of the 
flock above, &c. and alfo fliewcd the death of N", C» and the 
.r-eft as above, without taking any traverfe that (he is the 
aifigncc of Raynesford, as is alleged in the avowry. And to 
this bar the plaintiff demurred in law; but note, it was 
agreed between G awdy and myfelf that no advantage (hould 
be taken of the omiliion of the traverfe. And at lengtii the 
parties agreed by the n)ediation of Plowden and Weston 
of the Middle Temple ; and Mrs. Clarke had two hundred 
and thirty pounds of Lady Dormer ; but the opinion of the 
Court was, that the bar, in that it alleged the tenements to 

[P w. 193. J j^^^^^ come to the hands of the king by virtue of the zSt of 

31. {/f. 8. c. 13.] was infufficient and incurable. 



Coward d^ainjl Coward, Brothers, for Lands \w 
Glllingham, in the County of Dorfet, 

Entry by tenant in tall. (45) fj US BAND and wife tenants in tail have iflue 
[Sec 10. Vin. Ab. tit. x\wo fons ; the hufband dies j the wife enfeoffs feve- 

and the note there] ral pcrfons in fee to the ufe of the wife for life without im- 
Co. Lit. 271.^ peachnient of waflc, and after her deceafe that the feoffees 

and their heirs fliould ftand and be feifed to the ufe of the 
Dyer, 23. 51. b. yj.b. )^^\xs of the body of her faid late hufband upon the faid wife 

lawfully begotten, and for default of fuch ifTue, the remain- 

* r 1 1 1 b 1 ^^'^ ^ ^^^^ ^° ^' ^' *" ^^^' ^^^ ^^^^^ ^^^ ftatute of Ufes 
27. H. 8. [c. 10.] J. in the 4th year of Ed. 6. the wife with a 
fecond hufband and the youngcfl fbn levied a fmefur cogni^ 

%ance 
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stance ie droit come ceo^ t^c. to a firattger with warranty 
againft the wife and her hcirs^ and he granted and rendered . 
the lan4 to the youngefl fon'for the term of fixty years ren- 
dering rent, and granted the reverfion and rent to the wife i* Co. 76. b. 174. b. 
by the (ame fine, and to the heirs of her body, and of the body 
of her firft hufband lawfully begotten^ remainder over in fee 
to the faid /. 5. whereupon the eldeft fon of the wife by her A^- Aff. 37. 69. j. co. 
firfl hufband entered, and the^i the wife died, and the youngefl: 
fon claimed the leafc: S^are^ becauie it feems that the 
youngefl: had no title. 



6. Co. 33, 21. £,4. r 



6x.a. B.N.C.a85.332. 



Warciope againjt M^rgravd, 

(46) T N debt on a bond made by IFilliam Mufgrave the Wliethcr lancis glvtn \n 

father of the defendant whole heir he is, the de- of t/^<r iJy 4 :^c i, .*• 

fendant pleaded riens per difcent in fee fimplc, and the plain- ^^ 'f'^\ '""^ '''t''''' f 

"^ . I ^ tr fce-fiir.ple in the h.w.Jj 

tiff averred aiTets, &c. The jury found at nifi prlus^ that Ed- cf hs fon and heir, *f- 

ward Mufgrave grandfather cf the defendant was feifed in ^^^ ^* ^ **^"^*^ ^ 

fee of divers manors in the county of I^ejimoreland^ and ^^^^blc^ 1 ^ ^^ ** 

named them in certain, and tiiercof enfeoffed one Chrijlophcr 

jyiardj knight, and other feoffees, to have to them and their 

heirs for ever, to tne ufe of the heirs of the body of the faid 

Edward lawfully begotten, and that this fw^off;;icnt was made 

by deed bearing date the 4th day o{^ AuguJ}^ A. D. I5I3« 

which was long before the ftatute of 27. //. 8. [c. 10.] and 

alfo that Edward died before the faid ftatute, and that /??/- 

liam the father, by virtue of the faid ftatute ^nd feoffinent, 

entered into the aforefaid land, and held and occupied the 

fame according to the force, form, and effc^ of the faid 

pKoffment, and died I'eifed thereof; after whofo death, the faid 

land defcended to the faid defendant as fon and heir, by force ^, co. 41. Dyer — - 

whereof he entered, and holds and occupies the fame accor- 

(46) Nov, of Linrnni Inn.Mub, 19. 'Jac. at Mn.iHn the HaUpm this difference, thi^ 
if a man make a fcottmcrt in Ice M the ulc of himfclf fcr life, the fcc-fimple rcmaiir i j 
the fcoriccs, for otlnr^vilL he will ncr have un cUate ior hie acajrding to his intention ; b.: 
if the ufe be iiiijircd to himfclf in tail, it is otlicnvife, tor both cftatcs mav be in 'hi'-'j! 
[ Feavnc Cont. Ren.. 4th ciit. ^o. ] - *•• • 

M. j4. & 35. K/.:-, in th- Cour- of Wards, in the argument of the Earl ofB^dfcrifs Cj,': 
' [ 2. u^V'/. 197. M'.yr, 718. ]' it \var» rioldeij bv Popham and Anderson, that if J. n\?S.s 
a fcot'mcrt ro the ufe of himfeif for forty years, and dues, not limit any oihcr eftate th« 
fee is in tlie i'c» fTres. 

M. 41. 5: 4z,KS'Z. thi: queltion was moved to the Ccjurt by Pen ruddock r A rev. r- 
fion on an cfiatc-rail del'cenJs to tlie heir, who is fii< d in debt, &.C. and he pleads rifnit/r 
dffunt-^ Whether he can grivc this matter in evidence ? And fer CuiUhi; may \vt'l 

dir.-i 
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Bro. AffrtspcrDcfcent, ding to the form and efFefl of the faid feofFmcnt ; and they 
32. Fits.156. 43E-3-9-, pray advice of the Court, Whether the prcmifes, be lands 
defcended by hereditary right in fee fimple, or not? and if 
they are, then they aflefs damage?, &c. (a). 



(a) An ufc at common law, or a truft, 
ihould not be affets till reduced into poffcf- 
lion. Co. Lit. 374. b. But by 29. Car. %. 
c. 3. §. 10. a ccjiuy que truft dying, if he 
leave a trull in fee to defcend to his heir, 



fuch truft (hall be affets by defcent : and the 
heir (hall be chargeable with the obligation 
of his anceftor by reafon of fuch affets aff 
fully as if an eftatc in law had defcei\dcd ia 
like manner. See i, ytrn, 248. 



If tenant fued in ancient 
demefne in nature of a 
writ of right put himfelf 
on the grand aflife, the 
record fliall not be re- 
moved) but he fhall have 
a jury in the nature of 
the grand aflife. 



[riaN.B.»9.note(b).] 

[ * 112. a. ] 

[ Cnxife, Fines, 95. ] 

Droit, aa. Rcgift. 17. 
13. E. I. Droit. 51. 

[Rob^ifon,Gavelk.a54, 
*55] 



Stafford's Cafe, 

(47) A N abbot fued a writ of right dole in ancient de-' 
meihe, j. Bromefgrove In the county of Worcefuri 
againft Humphry Stafford^ knight, and made his proteftation 
to fue in nature of a writ of right at common law. And 
the tenant pleaded to the mife upon the grand affize, and 
prayed recognition to be made, whether he had more rights 
&c. And afterwards he fued an accedas ad curiam^ direded 
to the (heriff of Worcefur to remove the record, becaiife the' 
feid Humphry hath pUt himfelf thereof upon the grand af- 
fize, &c. and. Whether this caufe was good or not ? wa^ 
moved : and it feemed not. See i. H. 7. [3d. a. pi. ^o.] in 
a note accordingly: and T. 17. * E. 3. [44, a. pi. 40.] and 
alfo M. 7. E. 3. [65. pi. 65.] in right, where Herle awarded 
a writ to four Wen and not knights in lieu of the grand 
affize, for the fmallnefs of the land, &c. With this agrees 
my old regifter, fol. 3. de jurat, loco magnet ajjiia in Gavel^ 
kind, eligend. and afterwards, per Cur. a procedendo was 
granted, directed to the bailiffs in the principal cafe, above^ 



Trcfpafs. Plea, that^] 
was feifed in fee, and 
demlfcd to the defen- 
dant. Replication, that 
B, was feifed in fee, and 
demifed to the plaintiff, 
without this that the 
faid A. had any thing, 
&c. is bad. 
6. Co. 24. 



Boffe againft Waters. 

(48) 'Tp R E S P A S S for breaking a clofe was brought ifi 
the Bench by Bojfe againft Waters ; and the de- 
fendant pleaded in bar, that before the trefpais the dean and 
chapter of Lincoln were feifed in fee as in right of their 
church, and made a leafe for years to him by their common 
fealj and fo juftiHed^ and gave colour to the plaintiff; to 
which the plaintiff replied, that long before the trcfpafs one 

Brudml 
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Brudnel was feifed in fee and enfeofFed the plaintifF in fee, 5. co. 33. b. B. N.c. 

and that he was fo feifed till' the defendant committed the ^°7. Dier, «». Tra- 

trefpais, without this that the /aid dean and chapter had any 

thing in the faid tenements at the time of the demife^ ^c. And *7- H. (f. a6. 

the defendant rejoined, that the dean and chapter were ft;ifed 

in fee ut fupra, bfc. And this was holden a jeofail by all 19. h. 8. 7- Rcplcder, 

the Court, and the jury ready at the bar were difcharged. *^' 

Accord. 27. H. 8. fol. 32. in trefpafs. 

The traverfc ought to be " tviibout th-s that the dean ami eh a Met tv ere feifed in fee *y'* [or 
the defendant mit;ht have travcrfcd the Icifc at bis ele<^tun, f<>r both are material to the 
plaintiff's title. Hard, 317. Com^ Dig, ttt, PleaMr^ G. 10. Bid. A/. Pri, 93.] 



(49) A ^AN made a leafe by indenture for a term often tcafc for years by in- 

XjL ^1 ^ -. • *• ^ 1 J denture to commence 

years, the term to commence immeuiatcly, and ^om Michaelmas, f«b- 
afterwards the leffor leafed the fame land by indenture for the ^^^•'^'^ •> termer one ; i£ 

r i- n I ^^« ^^^ *«=^ce purchnfc 

lame term often years to a ftrangcr, the term to commence thcrcverfion,thcfccond 

at the Feaft of Saint Michael next enfuing, &c. and then '^^'^ n;ay enter at Mi- 

the firft leflee purchafed the fee fimple, fo that his term was Dy. 26. a. 53. 93. h. 

merged. The fecond It^flee may enter after the Feaft of ^J^' ^}' 35- B^ N. c. 

^ ' »99-349- I. 5. Co. 153. 

Stf/w/ Aff^^tf// and enjoy his term, &c. by the opinion of the »»• 4- Co. 53. piow. 

Court in the Bench, prater Brown. ' V^^il^'^^^^ Vr^b. 

[3. Bac.Ab.439. Sbep. 
Touch. 174.] 



Peeres againfi Bifliop. 

(50) TN debt on bond, the defendant pleaded non eft faSfum Whtthcr payment and 
generally, and u:ave in evidence at nifi prius. that ^r*^""^, °^.i^* ^^^^ ^' 

° ^ •- . . y r » the pLuntiff may h« 

after the making of the writing obligatory, by a communi- given in evidence open 
cation and agreement between the parties, the faid fum was """ ff^^*""^ 
paid to the plaintifF by the defendant, wherefore the plainiifF Lit. 483. u.H.e.iy.a. 
tore off the fcal of the faid defendant from the faid writing t* ^°- "*' P''^''' 5»' 

I Shtp. Touch. 67. 71. 

obligatory, fo that the writing here brought into court, and Bull. Ki. Pr. 171, i-j, 

fliewn to the faid jury in evidence, wanting a leal, is not the ^* ^^^" ^'^* **^* ^ 

deed of the faid defendant, fo that the faid defendant Ihould 

be bouf\d by virtue of the faid writing, &c. Whereupon it 

was demurred in law. And note, no evidence was entered on 

thcpofrea to have been given on the aifirmative part for the 

plaintiff, &c« 

(^51) DEBT 
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An aftion brought * (51) T^ E BT was .brftught.agaitlft the adminiftrator 6f 

T^^J^^^^ >n admimftrator, and fo the defendant was called 

for ft debt of the firft in the writ ; and in. the declaration the plaintiff did not fur- 

«mi/?r<i«i/ aU thr'goods "™^^^ that admini ft ration of the goods and chattels of the 

of the fecond intcftatc firft inteftate was committed to the defendant, &c. And the 

j^ b b ^^^^^^^^^ pleaded, that he had fully adminiftered all the goods 

ao2. a. 34. H. 6. 14^ a. and chattels which" were of the feipond inteftate only, without 

^'^'co!^!*' *it'H.7. fayingany thing ofthefirft inteftate. \^iare inde (a). 

Cro.2a. [Swinb, 189. Went. Off. Eacor,Supp. 117. a. Black. Com. 506.] 

(51) ^t€rey If the adminiftrator wafte the goods, Whether (hall his adminiftrator be 
charged for this/as an executor (hall be charged for wafte done by the firft executor..? as m 
^Daiiott^s Ca/c, 35. E/iz. it was adjudged. [They may now by 4. & 5. !V//, csf Mar. 
c. 24. § 12. And fee u mtf, 258.] 



(a) The plea is ill, as it tenders an im- 
material ilTue 3 the defendant (houid have 
demurred to the declaration, (ince the ad- 



miniftrator of an adminiftrator cannot bo 
fued for a debt of the firft inteftate^ 



Fac. 106. 
4. Co. 124. 



Marvin and Wife agatnft Forde. 

Covtnant by an admi- (S^) ^ WRIT 'of covenant was brought, and count 
niftrator, a releafc from /, .Upon an indenture made in the city of Southamp- 

Replication, natundidi- '^^ between //. Windfor in his life-time, and the faid Fordfy 
otcy of the inteftate, and of bargain and falcof the manor oi Hartinsr in the county of 
i(rue upon it: Whether o /r 1 /• 1. 11 , . t- n • 

it i$ a jeofail ? ^^ff^^y and of divers lands and tenements m hajthartingi 

Dy. 104. 217. F.N.B. ^(flharting^ and Southhartlng in the faid coiinty of Suffix^ 

aoi. 32. E. 3*. Scire ^^j ^j^gre were four covenants to be performed on the part of 
10. Co. 51, 

Windfor upon the affurance of the manor to be made to 

Forde before fuch a day : alfo delivery of the evidences, &c. 
alfo, that he and his wife Eleanor releafed all their right, &c. 
alfo, that the lands fhould be difchargcd or faved harm- 
lefs, &c. And the indenture provided, that in confideration 
of the faid bargain, fale, covenants, and grants, on the part 
of ff^ind/or to be well and truly obfcrved, fulfilled, &c.'the 
faid Forde covenanted and granted for himfclf to pay at cer- 
tain days nineteen hundred pounds, to be fcverally paid, &c. 
(53) And the plaintiffs faid, that although the faid Henry 
in his life- time fulfilled, &c. all and fingular the covenants, 
grants, &c* on. his part to be fuliilled, &c* yet the faid Forde^ 
although often requefted by the faid Windfor in his lift-time, 
and by the laid plaintiffs fmce his death, &c. and fhewed the 
breach, &c. The defendant pleaded a releafc made at Har^ 

ting 



5. EL 117. b. 



I. Co. 
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ting aforefaid in the £iJd county of S'*Jpx by THndfir after 3. £Lao4.a. fit.«a. 

the making of the indenture of all adioiis, &c. To vihich ^ 

xhz plaintiffs replied, that lyindfor^ at the time of the making 

cf the releafe, was a fool and natural ideot. Therefore he had Jitivc/ it- 

not the management of himfelf and his lands* tenements, and 

chattels, and fo was a fool and ideot from his birth until the 

time of his dearii ; and this, &c. To which the defendant 

rejoined, and traverfcd the natural ideotcy as above. And it 

was moved and debated. Whether this was a jeofiule, &c ? ]^]^^o^^ ^ 

Alfo it was moved. That the vinut cannot be from Hartlngy 

becaufe no Hariins^ without on addition was mentioned in 

1$. E. 3. 31, bu 5. «. 
the record. And note, the venire facxas was awarded to the H. 7. 14. 3. 6. £. ^ 

(heriiF of Scutbampten where the adion was laid, and not ''* 

where the releaie was pleaded, which is ill, as I believe, 

Ideo qu^re. 

The pica goes to the perfboy and is therefore well, and the trial ^ood* 



* Eafter Term, , , -i 

» [113. a. J 
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Marvync's Cafe. 

(54) TUSTICE Marvvne purchafcd lands >n fee of ,f ^ fc,i„ , toe ^ 

J the king to hold in capites and by fine conveyed an '*°*' " "t" «o «•>« «* 

cftate to two in fee ; and by the indenture declared the intent t!!'1^^t ^. 

of the fine, s. that the conufees and dieir heirs ihould fiand •'*'''-'^'"*^|»'««ii»- 

feifed to the ufe of the faid Juftice Marvjni and E. his ^\i: ui f. ; Whither J^* 

for the term of thdr lives without impeachment of wafte, toL^*"* *""" '"''''■ 

remainder to Hmrj M. the youngeft fon of the laid Juftice »•« «•*<• P»« ^ 3». 

and E. in tail, remainder over to the laid Juftice himfelf and ^?*'^* * ^- ** 

E. his wife and their heirs. And the wife furvived him and . E. *! BiaTeftanc«- 

then died. ^«<er*. Whether the heir fliall have the third **• °'"» '9'- '*•• *■ 

part by the ftatute of 3a. H. 8. [c. i.] or iliall the laid Henrjy *• °^ 77- B.N.C. 394. 

who is heir to the £ud Elixahttb his mother, have the whole t B« bjr is. c*. 1. 

according to the fine? t/icST]" "-^ 



(55) IN 
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Pccke againft Redman, 

Ifianaa-onontheftrft iSS) jN B. R. a verdift given at the laft affizc by niji 

jTd^vef fo SS^»! ^^^"^ ^^^ *^ plaintifF in an aftion upon the cafe upon 

nually during the joint an affumpftt was traveried. And the cafe was, That one 

wheth^ tblTjiiM^am ^^^^^ a"^ one Redman bargained together in the fecond 

aflefs daimges for the year of Ei. 6. that Redman fhould deliver or caufe to be 

* ** delivered to the plaintifF (who was Pecke) twenty quarters 

** * ^ ' of batfcy every year during their two lives between certain 

days, and (hewed tliem in certain, and that the plaintifF 

fhould pay four (hillings for each quarter \ and (hewed in the 

count that the defendant broke his promife, s. that he failed 

in payment of the forty quarters for three years, whereby the 

plaintifF was damnified in his credit and profit to the amount 

of thirty pounds. And the defendant pleaded in bar a con- 

lo. Co. 128. B.N. edition in the faid ^bargain, without this that he undertook 

k'cafc.^'^S.^^^E.^s' ^" "*^"^'' """^ ^^''"'» ^^' ^^ *^ plaintifF e contra. 

63. in Covenant (56) And it was found for the plaintifF, and damages afFeiFed 

at four pounds, befides cofts, &c. The queftion is. Whe- 
ther the plaintifF (hall recover the damages in recompence of 

a. RoL Rep. 47. the whole bargain as well for the time to come, as for the 

N. B. 130, 131. ^ *-./.! 1. r 1 

B. N. c. 495. low Co. paft, or not ? becaufe it feemed to divers Judges, j. 

J16, X17. Brooke, Saunders, and Brown, that this contraft, 

which has a continuance, cannot be intended to be recom* 
penfed in the damages afFefTed above, s. for the time to 

8. Co. 193. 19. £. 3. come, for they cannot have knowledge of what that will be. 

Abby, 13. p^^^ PORTMAN, WhYDDON, and StAMFORD, € COntTM. 

[i. Hen.BLRep. 55». -^ , 

555.] Ide9 quare bene. 

(55) Micb, 1 6. Jac, B. R. Beckwitb v. Not [Cro. Jac. 504. Jcnk. 33?.]« adjudged that 
where a man brings an a£^ion for breach of ajfum^t the firft day, it is good to declare for 
the damages of the entire debt, inafmuch as he cannot ha^e a new a^ion, and the jury 
cannot give damages beyond what he has declared for. 

4. Co. 94. b. Bro. ARion fur le Cafe^ to8. fubfin. Damages aflefled in ajfumpfit are 
for the time pad only. Cro. Rep. 7. war. B. R. 241. 

//. 9. Car, B. R, Peckv, Ambler [Cro. Car. 350. and 1. Jon. 329.]. Note that Jones 
[and] Berkeley faid, that if an qffimltfit be brought for default of the f defendant the 
iirft year, the plaintiff ihall recover damages for the whole time to come, and (hall never 
have another a£tion upon another default, for the promife is%etermincd, et tranjit in rem 
judicatam by the firft action. And they faid [not in the printed reports!, " that the judg- 
'< ment in Pecke «i/. Redman was afterwards revcrfed." Entered M. 9. Car, Rot. 348. See 
4. and 5. P. and M. Moor*s Rep. [13. cafe 51.] 

(56) Eqfl. 41. Elix, All the Court of B, R, agreed to thii ; for an aftion upon the cafe 
is given for afpccial lofsi but no lofs is in that which is tu come. 

t Otig. /laintijf: 

Sir 



£aftcr Term, i. and 3, Philip and Mary. ♦ [ 1 13. b. ] 



Sir Richard Bulkcley againfi Thomas. 
(57) r^KBT was brought by Richard Bulkeliyy knight, Since .7 h. 8. c. 16. 

mJ . /t t». ^, • A. .If r .^ ^ ' the provifioni of 313. 

agamft Rice TbomaSy Ihenfr of the county of H. 6. c 14. extend to 

jfngle/ea in ff^alcs for one hundred pounds. And count upon j^ ^^^^ on »t H. 6 
the ftatute * 23. H, 6. [c. 14.] tor the penalty for the bad c. 14 count that he 
and fidfe return of one Lewesy who was not elefted knight T'^^^c^^h 
for die (aid county in parliament, whereas the plaindflF was le- good $ and ysc^ he wm 
gilly eleaed by the greater number of the freeholders of t^t^l^;^'*^^^' 
the faid county of AngUfea to be knight for the faid county Plow. 120. b. s. c. 
in the faid parliament. And the plaintiff alfo aUeged the ^'» ^»*^' '«*• 
ftatutes made 27. [H. 8. c. 26.] and 34. and 35. H. 8. Dy. 168. 
[c. 26.] for the uniting of WaUi to England^ and to appoint 
the eledion of burgefTes and knights for the counties and 
boroughs in the (hire towns of Wales to come to the par-^ 
lilments of England^ and that the fVelcbmen (hould have and 
enjoy fuch laws, rights, and privileges, as any natural-born 
fubjeft of England: and the conclufion of the declaration 
was, ^ and licet the faid plaintifF was duly eleAed knight 
^ for die iaid county to the (aid parliament by the greater 
^ number of men, &c. yet the (aid defendant did not return 
^ the (aid plaintiff, &c. but one WilliafH Lewes^ f^c. whereby 
*^ an adion accrued." And the defendant demurred in law to p^^^^ ^^^, 
the declaration, becaufe the penalty of the ftatulc 23. i/. 6. 
fliall not be extended to the fherifFs of Walesy who were not 
bound by that ftatute. And the new ftatutes oLjmion of 
Wales to this realm fay nothing <^ any penalty upon \i\t 
flienfFs for the non-return or fidfe return of knights or bur- 
gefTes elefledy &c. but only fpeak of the elections to be made 
as in England^ kc. (58) Alfo by the greater number is 
uncertain to take ifTue upon, but the exprefs number of 
freeholders (hall be named, &c. And an exception was py. ,,3. ^ 
taken by Gawdy to the word (Ucet)j &c. becaufe it is 
not exprefs affirmation in faft, that the plaintifF was chofen 
knight, &c. but argumentative, &c, *And note in Lib. 
Intrationum^ fol. 149. this word (lich) is not put in the 
declaration, but " by the greater number*^ is there admitted 
to be good. And ifTue was thereupon joined : and by the 
opinion of all the Judges in their arguments, this is goodn 
and certain enough. And alfo thp word « licet'* they all 
agreed to be good, and a more elegant form than a con- 

Y 2 junction 
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junftion copulative, Stamford excepted. (59) And 
alfo in the matter of l^w all except Stamford agreed with 
the plaintifF by the words of the ftatutc 27. H. 8. that the 
fubjefls of Wales fliould have and enjoy all privileges, rights, 
and laws, as &c. And for the force of that word " Itchy* 
and that it implies matter of faft affirmative, fee the writ 
de cautione admittend. [F. N. B. fol. 145.] and de deonerand, 
pro ratapertione [fol. 535.], and the writ de idemptiiate nomt^ 
rh [fol. 598.]. And note always, where the matter under 
the licet is material, and of fubftance, then it is traverfabk, 
as the words cumy tanquam^ »/, i^c. are fometimes matters of 
B. N. 63. a. »34. b. faft, &c. And afterwards in Trinity Term the plaintiiF 
** ^- +• • hacj judgment * to recover ; and afterwards a writ of error 

[ 1 1 4. a. J ^^ brought, and all the exceptions and matters above 
affigned for error, and alfo in the entry of the averment at 
the end of the declaration, which was, and thisy t^c. without 
faying is ready to verify^ bV. which was the fault of 
Rockwoed the clerk : but it was not proceeded upon^ be- 
caufe the parties agreed. See the like in the ftar-chamber) 
Dy. 134. b. in an information by the queen againfl Brunjerxy T. i. Eliz. 

♦ fol. 



Ingery a^ainft the Executors of Hyde. 

A covenant tliat the icf. (6o) /^EORGE HTDE the teftator made a leafe by 
for man pay quit-rents ^ indenture for -a term of years to one Lincoln 

during the term Tioes ^ ... 

not extend to his exe- rendering Certain rent, in which indenture was this claufe, 

*"^°"' J. Andtbe j'aid G. H. covenanteth and granteth t$ bear and 

Cro. >:. \%t^^ 10! P^y ^^^ quit-rents going out of the premifes during the /aid 

H. 7. iS. b. 47.48. term: and Lincoln granted his term and intereft to 

B. 19. F. 5. Co. 15! I^^ry. ^arey Whether the executors are bound to pay 

12. H. 8. u. Wentw. ^j^g qujt-rents, or not ? And divers of the Judges thought 

(Sheph. Touch. 174. not; becau(e it was a perfonal covenant in the leflbr only, 

C^n.S';4l^*{'B. 14!) ^^*^'' ^^^ "^'^ ^"^ ^^^^ • ^'"^'' *''^'"'- 
a. Vcm, 322. See 
Cowp. 374, 5, 6.] 



(61) IN 
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Tervillian againft Parkins, 

(61 J TN trcfpafc for breaking a clofe between Tervillian^ Iflwc whether lands he 

1 , . .- J n 1- J r J -.u /r cuftomary and demifcd, 

plauitift, and Parkins^ defendant, the liiue was, anddcmifeablebycopyy 

Whether the tenements where the trefpafs was fuppofcd ^\ * /P*^ ^"^j* 

were cuftomary and demifed, and demifeable by copy, &c. copy^andonebyinden- 

from time whereof, &c. as the defendant alleged, or not? Sl^JlX^yl^Xt^^ 

And at nifiprius the jury gave a fpecial vcrdift, j, that the the Court awarded a 

tenements aforefaid for fixty whole years next before the ^ co 24. 

taking of this verdidl were demifed and demifeable as well by 

copy, &c. in fee-fimple, fee-tail, for term of life or years, or 

otherwife, &c. as by indenture, in form following, s, that 

fuch a lord of the manor within the faid term of fixty years 4-Ca %u ji. 

made three feveral leafes by three feveral copies at feveral 

times to three feveral perfons, one of them after the other, 

for the term of the life only of each leflee; and afterwards, 

s. 10. H. 8. the lord demifed the premifes by indenture for rwaod*s liiiV. 136. 

the term of eighteen years, if the leflee ihould fo long live 5 Dougl. 7*0, 711. a. 

and that afterwards, x. in the twenty-third year of H, 8. wiiC 115.] 

the lord leafed the tenements by copy to the defendant for 

the term of his life, as he has pleaded in bar, and concludtrd, 

*^ and fo the faid leflees continued, and had eftate and poiTeffion 

" of the faid tenements with the appurtenants, in manner and 

" form aforelaid, for the fpace of the (aid term of fixty years j" [Skin. 109. J 

and prayed the advice of the Court, whether this land was 

cuftomary and demifeable by copy, or not : and if it be not 

adjudged copyhold, then they alTcfs damages ♦ for the ^^* j^ ^i**' *b ^"^ 

plaintiff, &c. And by the opinion of the Court this verdidl Dy^r, "8. i73.*b.'' 

is void, and a new venire facias fliall iffue. See the like, ff^- *?• J-'^'JiJC 
-^ FBac. Ah. verdiCT (D). 

Trin. 13. £//z. fol. [284. a. pi. 32.] 5. Com. Dig. 157.] 

(61) French' % cafe, 4. Co. 31.3. If the lord leafe by indenture the copyhold isxrxtindt 
for ever. 4. Co. 14. b. 

Prcfcription is not determined by interruption for a time. 26. Afl". pi. 4. [Co. Lit. 
114. 2. Black. Rep. 989. Sec Cro. £liz* 699. Co, Lit. 58* b. and ante 7. thcrei] 



Milborn againft Ferrers, 
(62) T^HE father being fole feifed of a manor in fee, he if .<* and ^. his eldefl 

^JL ... ,,/i/. f r tr *i-ji foo enfeoff to the ufe of 

and his eldeft fon make a feoffment by deed ^. to the ufe of his 
indented in the fourth year of E. 6, to certain perfons in fe^ J^SJti^t hi'Jc^I 



y 3 to 
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S. to make leafes, re- to the ufe of the faid father, to the ufc and behoof of T, 

A. in fee, <fu. Whether ^he youngcr fon of the faid father for his life ; provided 

a leafe made by ^. for always, that the faid younger fon fliould, during his life, 
twenty one years be . , r • j 1 1 /> /■ i .. . t . 

good? permit the laid eldeit Ion and his heirs to nominate the 

1. 8. Co. 136.71. Dy. tenants, and let to farm for term of life, or years, the faid 
384! Styles, 140. ' manor, &c. or any parcel thereof, referving the ufual farm 
and rents to the faid younger fon during his life, and after 
his death then to the ufe and behoof of the faid father and 
his heirs ; and afterwards the father alone made a leafc of the 
manor for term of twenty-one years ; Whether this leafp be 
good \ qu^re^ 



Vaux againfi Jefferen and Others. 
inaffizeoftheoffiQcof (63) A SSIZE was brought by Nicholas Faux againft 
is"^pica,1i^nbe Jfpren^ Lynton^ and Keble^ direaed to the 

port vrhere he fits ihaU fheriff of MiddUfex of a freehold in fVeJiminJier. And he made 
The Court may dif. his plaint of the office of one of the filazers of the common 

ci*rge fud> officer •r* b^^^h, 5. filazer of the cities of Southampton and IVilts in 

/fWM without entering It , ^ , '^ , 

of record. the faid bench, and made his title in his plaint, and alleged 

Ante, 7. b. 8. Co. 47. the cuftom, that every Chief Jujlice of the fame court for 

B. 178. Dy. 78. b. ^^^ ^^^® being was ufed, and from time whereof, &c. was 

i49« 16. E. 2. Air. accuflomed to grant, give, and affign every office, &c. and 

5 a. 15. H. 7. II. 5! fhewed further that he was die grantee of Baldwin, late 

^\ \^\^' ^' 'S^ ^* Chief yuftice. when the office was void, and was admitted, 
3. R0I.Ab.270. D. I. -^ -^ -^ . ' 

a. Roi. Ab, 264. and was fworn officer in Hilary Term^ in the 33d year of 

9. E. 4. 5. b. 5. E. 4. Henry 8. and that he was fcifed by taking three-pence of • 

2. 18. £. "J 2T 

_ ' * ' . ' A. B. Sot a capias aeainfl C. jD. in a plea of trefpafs, &c, 

[ I. Com. Dig. 410, r & r r 7 

Booth Real Aft. 271. And Keble^ who is now the officer, took upon himfelf the 
*^*'-' tenancy of the office, and pleaded to the writ nul dijfeifor 

253.* 3. H. 6. 22. named in the writ, and if &c. nui tort^ t^c. And the others 
^^' ^* \ 7'^' ^^* pleaded nul tort. fcfr. And note, the place where the plaintiff 

50. 18. E. 4. 26. *^ n . ' r r 

x8. £. 2. Aff. 383, fat when he was firft admitted. to the office, which was next 
Ab.^5c.' ^'^' *' ^°^ ^^^® P^'^ *^ *^ higher end of the place in the hall, was put in 
[yin. Ab. View. L. view, and the jury examined on the view of it, &c. (64^ 
Booth Real Adt 282.] ^j^^ ^ pj^^ ^^^^^^ ^^ ^^j dijfeifor^ was allowed good. 

And upon the evidence it appeared that^ AV E. Mountague 
^n his time for a mifdemeanor committed by the plaintiff in 
his office, s. for his abfence during two years, and for farm- 
ing his office from year to year without leave of the Court, 
f^' i>Jer '"^ ^b^ ^' ^ ^^ opinion of the whole Court discharged Faux of his 

office, 
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office, and admitted Jeffiren into it, &c. And no record of 

this difcharge * was entered upon the rolls, nor was Vaux *• '"^- 47- 

ever called upon to anfwer according to law. 

And it was moved that Jefferen was no difleifori for he if one execute an office 
came in by the Court, and then the Court was the diflelfor. ciw?to^!h^ 
Sed hoc non allocatur by ail the Judges, for the new officer ^^ "^^f he u a dif- 
is to look to that at his peril : and if there was no caufc of 
forfeiture in the old clerk, then the new clerk fliaH be ' '* ^ 

adjudged diffeifor of an officer, for the Judges cannot be ?^b. iti.^tb. 
officers, &c. And by the opinion of the Court, although no «• ^^ *^- 4S»- 
record was entered on the rolls of the caufe of forfeiture, or ^7. bu Ptow. 49a. a. 
of the difcharge of Faux^ yet when the Lord Mountagub, 
who was Chiif Jsf/Hcey difcharged him with aflent of his 
companions openly in court by parol, calling f^aux unto him, C**"*- '*T-J 
which was fully proved, this was a good difcharge, and no 
caufe of affize to the plaintiff j wherefore, &c. And after- 
wards the jury found againft the plaintifFin every thing. 



/ 
The Queen againft Auftin. 



(65^ ZTENRT 8. by his letters patent bearing date the Tenant in tan of the 

^ 31ft year of his reign granted the manor of Eaft^ f^ ^U'li^l^t! 

farUigh in Kent to Sir Thomas Jf^yat^ knight, and the heirs heir accepts the rem, 

male of his body begotten. And aftervrards the faid Sir T. tainted^ liTlianz'^ 

by indenture bearing date the 33d year of Henry 8. leafed *>/ revetcr, and mTii 

/y, M y,' r r X.' - avoid the !;afc,POtw:th. 

the find manor to one Aujitn for a term of thirty-lix years, ftandmg the acceptance 
rendering and paying therefore yearly to the faid Thomas^ <''*^'^** 
his heirs, and affigns, thirteen pounds, &c. whereupon the b. Supra, 107. b. D.~ 
Icffec entered. And afterwards the faid Sir Tl?omas died *'' \^^' ^ 

Co. Lit. 46. 

feifed of the £iid reverfion, which defcended to Sir Thomas S. Co. 71. a. 
Ifyat as fon and heir male ; which Sir Thomas accepted the 
rent of the termor, and then had iflue Arthur IVyat now 
alive: and afterwards the faid Si7' Thomas IVyat the fon 
committed treafon, for which he was attainted at common 
law, and the attainder afterwards confirmed by parliament, 
and that he {hould lofe, ^nd forfeit to the queen and her 
heirs, all his manors, lands, reverfions, rights, and here- 
ditaments, of any eftate of inheritance, with a general (aving 
to all ftrangers, &c, and that the queen fliould be deemed 
and adjudged in a£lual and real poiTefTicn. And upon an 
information of intrufiou in tne exchequer ^brought againft 

Y 4 the 
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ij.H. 6. 14. the faid jit(/lin the termor, this cafe appeared in the ban 

%s!^H,t,*$! ^"^ ^P^'^ '^^^ '^^ ^^ Attorney General demurred in law: 

and note, that it was furmifed in the information, tiwt the 

faid manor was in the hand*; of the king and queen, by 

reafon of the atlainder of the faid Tbama$ IVyat. 

To an infonnafvnn of (66) And the defendant pleaded the cafe as aboVe without 

'*kSeTwkS^« T^Z "^^^»"S ^Pr^f^rt (a) to the Court of the letters patent made 

fert, by Henry 8. to the faid Sir T. the father* Note this ; and 

[x. Term Rep. 149, alfo the refervation of rent to himfelf, his heirs, and afligns, 

W°Pr. »s». ]*'^ ^ above. Note this rent, and whether it dcfcends to the 

JO. Ca oa a.' 7. 31, ^^'^ ^^ ^^^» ^^^ ^^® * ^i^fcent was pleaded of the rcverfion 

H. 6. 4. 14. Dier, 49. only, without fpeaking of the rent j and alfo that it defcendcd 

Ik Plow. 81, b. 148. \ r-A n^T-f . r r , , • f r u 

I. po. 100. Mor, 36». ^o "^c f^d Str Thomas tne ion, as ion and heir male of the 
Litp 14. ' body of the faid donee, &c. when it may be well intended 

L 1 1^- D. J ^[jjj. Yit had another heir^ s. a daughter of his eldeft fon, to 
whom the rent defcended, or to his executors ; wherefore^ 
&c. And, Whether the queen (hall be concluded by this 
acceptance of rent by, &c. and. Whether he fhall be ad- 
judged in merely by the faid Ti fV. who was attainted, fo 
that (he cannot avoid the term as long as there is any iiTuQ 
of the body of the patentee in full life, or not ? was the 
matter in law. And in the next Term, upon argument at 
pyer, 107. b. Hob, baj- and bench in the exchequer, judgment was given for tl>e 

324. Plow. 560. Qua. , , , ' n M n* Jr. . , 

Imp. fupra, 26. j. l^idy the queen agamft Aujtin ; and for the matter in law, 

|nft. 18. a. zs BROOKy Chief Barctt^ faid; for it Was holden that the 

[x. H. H. p. c. 254. entail vras utterly extinft and determined, and then the 

gS^^ • '* *^"^ * queen is feifed of her old fee-fimple executed, and cannot bd 

adjudged in of a fee-fimple determinable upon the tail, for 

then there would be two fe^-fimples in t!ie queen, which 

would be abfurd, 

(66) M, 6. Jact }feedhpim affcf P0oU*9 cafe [Yelv. ^45.] in B* R. It. was ft<lju(lgcd by 
the Court, that if there be tenant in tail, remainder in Fee, an<l he In rcrtialndtr give laud 
to the king fo long as /. S, has heirs of his body, if tenant in tail pake ^ Icafe frr years, and 
is attainted of trcafon, the king Ihall not avoid the Icalc. Alfo it was agrci-d in that cafe, 
that if the cftate had been Ijmitcd to the king an.l his heirs, fo Inwj^ a: n])c ii.u heirs male of 
his body, if he die leaving a daughter at the time of his death, and a fon bu born afterwards, 
the edate is d<:terinined. 



(a) By 16. and 77. Car. 2. c. 8. after 
verdict J udgmrnt Ihall not be (laid or rc- 
yerfed fir default of alleging or bringing 
into court any deed mentioned in the plead- 
ings. And by 4. A/in, c. 16. no advantage 
Dr cucption ihall be ta|ecn for want of a 



profert in curul^ &c. but the Court ffiall give 
judgment according to the very right of the 
caufc withoftt regarding any fuch omiffion 
or dcfc6t, except the fame Ihall be fpecially 
fct down and ftiewn for caufc pf demurrer. 



tcril 
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Tcril againjl Dune, 

(67)' A COVENANT in an indenture was, that Dun€<^ in debt 00 « bond for 

^ who was leffee for years of certain land, fhould t^^^^^^ 

not cut any trees whereby they fliould be wafted; and the cut down twenty oaks 

defendant cut ten oaks, &c. by which the covenant was ^dowitwentyta^ 

broken : and upon this the leffor brought an aftion of debt nor any of them— a 

for forty pounds upon a bond indorfed for the performance of dovi^n ten will fupporc 

the covenants, and affigned the breach in cutting twenty oaks, *^ dccUration. 

whereby they were wafted. And the defendant pleaded, that ^ ^'" *^* ^ ^^* 

he did not cut the aforefaid twenty oaks, or any rf them, in on. 100. Cro. Ow. 84, 
manner and form as, &c. And the plaintiiF replied^ that he 

did cut twen^ oaks, as he above alleged, and this he prayed ^, q^ ^ ^ j^ ^ 

might be inquired of by the country; and the (aid defendant *^" *• ^^ ^^ '«6» 

did the like* And it was found at niji prius that hi did cut 5*, 53. 3.' Cik 8S2! 

tin oaisy faV. And it was much debated whether judgment r cro Car 

(hould be given upon this verdid, or not : and at length '^^mi. Rep. 666. Port 

judgment was given for the plaintiff. For although the ^^°' ^ ^ 'J 

whole allegation of the breach of the covenant was not ijri*3?b. ^9!^ ^7 

found for the plaintiffj ftill enough is found to make the 4- 1^ 13- 30. £. 3. 

defendant forfeit his bond j and the reft that the plaintiff iffuc, il! 8? Annuity* 

alleged was only furplufage, and not double matter ; where*- y* *'"• ^*^- *-4- 

o y r -o . Dy. 3z. 175. 

fore, &c. 

A like cafe was fo adjudged, Trin. 7irm^ 22. Elix, between wolman v. Ellh. 
Wolman and Ellisj in the laft roll 920. of Hilary Tirm^ 
where the obligor was bound that he (hould not do watte, 
&c. And he pleaded firft in bar, that he had done no wafte, 
iic. And the plaintiflF replied that he did wafte, x. in cut- 
ting twenty oaks, &c. And the other rejoined, that he did 3 cio g. 
not cut the (aid twenty oaks in manner and form as die faid [bul Ki Pr z 
plaintiff had alleged, and of this he puts himfelf upon the '^^'^ ^^- »39» ^A^ 
country, &c. And it was found by verdiiS, that the defen- 643! ^ tcto I^e^ 
dant had only cut ten oaks, and the jury prayed the advice ^^^'^ 
of die Court. 

(67) M. 30, 31. £//«. Rot. 610. Bond'o. Rlchatdfon [Cro* EIlz. 141.]. Debt on bond. 
to pay one hundred pounds at a certain day and place, the defendant pleaded performance, 
and the jury found payment before the day at another dav and place, and judgment that 
the plain tiflf fiiould be barred. [4. and $. An, c. t6. §/ii.] 

7: 43. Elm. between Meredith and Bro^jjn [*• Rol. Ab, 703. pi. 13.], it was adjudged in 
A K. in an ejeaionefitma^ fuppofing the cjcftion out of ten acres, and the jury finding the 
circumftances only in four acres^ that the plaintiff (hould recover thofe four acres. But 
^Dame Ba/kervir% cafe in 29. Elir. was affizc brought of a park containing fixty acres, 
and the jury found the difleifin of thirty acres only, and adjudged agaiqft the plaintiff for 
«1J« But i^ote h^re the pa^k was an entire thin^. 

Ryder's 
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* Ryder's Cafe. 



Radul^h Ryder by Catharine 
his firft -wife had iflTue 

I 



The fame Radulph Ryder by Matilda. 
his fccond wife had ifluc 



i W. 



1 Tbon 



John Kyder 
died without ifluc. 



Eleanor xmrxxtA 
to 'John AJke 

.1 



I 



Henry Ryder 
dead without ilTue. 



EltTunhetb married 
to William Acclomc 



Robert AJke, 
the now heir. 



William Acclome. 



tenant in tall be a dif- 
continuance ? 

Lit. 624. 27. H. 8. 27. 
9. £. 4. 22. 



Whctfier a^dcvife by a (68) ^pHE faid Thomi^s Ryder by his laft will dcvifed his 

lands and tenements to John Ryder his fon and 
the heirs male of his body ; and for default of fuch ifiue, the 
remainder to the heirs male of Sir Radulfh Ryder^ knight;- 
and for default of fuch ifiue, remainder to the right heirs of 
the faid Thomas Ryder for ever. 

Memorandum, That the (aid Henry Ryder had pofleffion 
of the lands, &c. and by his laft will in writing devifed the 
iaid lands to one John Ryder in tail, vAiO late was the cof- 
ferer of the kind's houfehold, which John had iflue John 
Rydery who now is to fue out his livery. And note, it was 
found by office after the death of the laid H. R. that he was 
thereof feifed in fee, which was falfe if nodifcontinuance was 
made by him in his life-time. Ideo quaere* 

Devife by tenant in tail is not a difcontinnancc, for it docs not take cffe6t till after his 
death. [ See Co. Litt. 334. b. ] See the Abridgement. 



Lit 139. 



Whether a vicarage be 
void by a certificate of 
the bifliop ftating the 
obilinate refufal of the 
incumbent to pay tenths 
and firil-fruits ? 

2. Kcb. 323. 482, I. 
E.6. B.N.C. 332. 6. 
H. %. Bro. Certificate 
deEvefque, 31. in ftne. 
1. Andcrf. 3. Benl. 35. 



[ See Aat. 3. Geo. 1. 
c. 10. ] 

Sec this/»/ra, 237 



(69; npHE Archb'ijhop ofTork^ in 5. & 6. Ed. 6. certified 
in the late Court of Firft Fruits and Tenths by 
thefe words, *' We have applied all manner of diligence by 
*^ our fub'CoUeflors through the whole diocefe of Torky and we 
*' have found J, C. Ficar of Gargrave^ refujing to pay the 
^^fubfidies of his vicarage^ who can by no fear of punijhment 
*' be brought to the payment of the faid fubfidy^ but perfeveres 
*' in his malicious ohjlinacy :" ^itre^ Whether by this cer- 
tificate the vicarage be void, or not ? See Statutes of Sub« 
fidies granted by the Clergy, &c. 2. & 3. Ed, 6. [ c. 20, 
§ 3 ] and 26.iy. 8. [c. 3. § 18.] 
. a, pi. 29^ that it is ipfofa^o yoi^, B.N.C. § 332. 



Mount 
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Mount againfi Hodgkin and Another. 

(70) A MAN made alcafe for a term of years by inden- Afeoondlorfewhichre- 

• -^ turebearingdatethe30th.dayof./«^«/?,23.//.8. ^d^"*, ".^.rb^^j 

Ae term to commence at the Feaft of Saint Michad the pleaded, and the true 

M t 1 \ r • 1 . L « r dateaUcgcdintheplcad- 

Arcbangel then next enfumg, and to continue to the end of in^^ j, ^,;^ ^ ^, ^. 
twenty-one years, &c. And afterward** the faid leffor, by ^f' '^^ '^ I'*'^* ^ 

' •', , , ' the variance imnutcriiL 

indenture reciting the former leafe, and that it bore ♦ date r,,^^n<j^ - Bcodl-s. 

6. Auguft in the year aforcfeid, which was a falfe date, de- S.C.] 

mifed and granted the land to a ftranger within the term, to Dier, 195. 93. icCar. 

have and to hold to him, &€• for the term of twenty-one 437. 

years, immediately* after the expiration and end of the firft i.Mar, 95. b..i.iDlL 

leafe and indenture, &c. And afterwards the fecond leafe 4^- ^- 

took eficd and commenced j and this fecond leafe was in * f 1 1 fi h I 

quell ion in pleading, which pleading was, that the. firft leafe 

bore date the 30th day, as the truth was ; and a traverfe 

taken, that the (aid leflbr did not demife, &c. to the faid ^ 

fecond leiTee in manner and form as above alleged. And, 

Whether this iffue be, fo that he did not demife, or not, by 

reafon that « in manner and farm ** refer to the whole leafe, 

and no fuch leafe was made bearing date the 6th day of 

Auguji^ Vc, ? therefore y«tfT<. And note, the fecond leafe 

was pleaded, with the recitnl of the true date of the firft leafe, ^ _ ,, •, 

J. the 30th day of Augujt^ but upon the Ihewmg thereof m note ( 10) to Co. Lit. 

evidence it appeared a plain variance as above. And yet at ^^' **' ^ 

length it was adjudged, that modo et forma are of no fignir [fSic.^'b^66*'V'''* 

fication here ; and the indenture of the fcqond leafe was fpe- 

cially found in hac verba by the jury, praying the advice of J.^^* pjot\s-*.b! ui 

the Juftice$, whether a demife by the faid indenture was a "4 a- 4J^3' *• R^- 

demife modo et forma as pleaded, and if it be a demife, then Utfcs, ia. ^ ^ 

the jurors afTefe damages, &c. 

(70) Eaft, n.Eliz,C,B. Skinnfrv^Gy-ay and Giles [Bro. Eat. 41S.]. One avowc<l and 
alleged fcifin within fifty years bv the hands of J, S. ; plaintiff iravcrfes, without this that 
he was fuifcd modo et formuy isfe. ; the jury found that he was fcifcd within fifty years by 
the hands of J. D, ; and adjudged for the avov. ant. 

And becaufe the words of this fecond leafe made to the fecond Icffec as above were, •* fa 
" have and to hold to the JatdLamborne the Itjfce until the end of thirty yfars tbrn next enfuing 
♦* immediately after the demife and indtnture of the faid Jirjf Itjfers fullv rndeJ and expired^'* 
and were not " to have and to bold after the faid dertife and indenture of the faid fi^jl leffees 
*-^ fully endcd^* the faid leafe made to the fecond UiTce is good, notwithftanding this ralli 
recital of the 6th 9i, Augufl mentioned in the faid indenture, f r thii? recital was as void, and 
the faid leafs: made to the fecond ItiTce took effc^i by the demife and the habendum. And fo 
was the opinion of all the Judges of C. B. upon the view of all the indentures ; wherefore 
jhe faid parties proceeded to iffue upon the demife ; and this was found with the plaintiff 
upon a vcrdift at large, whereupon he had judgment, according toBENDLos [38. PL71.]. 
gee 5l» II- i^» 7- 38> 39. 

Ibgravc 
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Ibgrave againft Lee, Knight, 
bargain an^ falc by in- (71 ) TBGRAVE brought ijeifione firmof for certain tithes 

tX^^T^^ °f "^" ^^ ^^y '" ^- "<=" *« ^°^" °f ^'"■'" .^- 

tfi/wA \T\ejtaionefima, ban^s, againft Sir Richard Lce^ knight; and fuggefted him- 
a relcafe cr confirma- felf kflee of a term of years as affignce of Sir Francis Brian^ 
tion 5 and the plaintiff knight, to whom Henry 8. by letters patent made a demifc 

cannot reply, he did not .rur-j ^/i jii ^ r 

grant by his deed, but and grant for the laid term : and mewed the letters patent or 
Zd or'ttL\c h!id m* ^^^ ^^^^^ ^^' ^^ fuppofed the ejeament in the 35th year of 
thing at the time. H, i. and the writ was for a term not yet expired ; and the 

3. E, 6. 83. Air. dc defendant pleaded a grant, bargain, and fale of the plaintiff 

Portione Decimanim. ^imfelf in bar by indcntare made in the firft year of Edw. 6. 

45. 16. H. 7. 3. 7. a. J ^ 

a6. H. 8." 1. b. Dicr, of all the eftate, term, title, and intereft of the plaintiff: to 

*'^Ca"cro!\oi * Styl. ^^^^^ the plaintiff replied, and maintained his count, "with- 

Rcp. 101. " out this that he grant d, bargained, ai^d fold by the faid 

[Co Lit. 159. 3. Black, "indenture his whole eftate, term, &c. front -^^ et alii i 

^^ *•' contra, (72) And now the jury was at the bar ready to give 

their verdld. And exceptions were taken that this was a 

jeotiiil : firft, becaufe the time of the ejeament is not fuf- 

ficicntly anfwcred, for it is fuppofed that the ejectment was 

in the 35th year, wherefore the Icflbr had only a right in the 

*• ^^^' ^^- '♦5- term, and his right cannot be extinguiftied except by releafe, 

[ shep. Touch. 441, ^^ confirmation made to the ejeftor, who by prefumption 

„ . ^ ^^ ^. {hall be intended to be in poffeffion at the time of the inden- 

rtrl<.S5, S6. Dicr,9i. ' 

ture made, as appears in * the cafe of 6. //. 7. [8. a.] ofia 

* [ 1 1 7. a. J gift of the goods to the trefpaflbr : and alfo here the term is 

<? E 6 b -i H 6 '^^^ ^^^ principal to be recovered in this writ, but damages 

4a. a. 5. H. 7. I. I. are the principal, and the term (if any part be to corpe) is 

Ko|c,\hii a bargain and Only acccfTary or incident, per Saunders; and then this 

tale may be piei.d-d ai indenture ought to have been pleaded as a releafe or confir- 
H releafe or confirma- . , , , t • i_ 1. 1 • -if 

fio«, mation. And the other exception was, that the plamtifr 

ao. E.4. J. a. 43- E- 3- oueii: to talce his traverfe to the deed, he bein<5 privy to it* 
|. b. 9. ai. E. 4. 47. ^ o r / » 

i?>. 28. H. 6. 6. 6. and not that he did not grant by the deed ; for hjrc the thing 

^'\\K 21. H. 7. ax. j^ ^ ^j^j^^ only^ which cannot pafs without deed. But by 

19. H. 8. II. - ' ^ •' 

Stamford, ^Jujiice^ he ought to have pleaded, that he had 

nothing in the term at the time of the grant made : as if a 
Lit 405. 31. Aff. 24. "^*" would avoid, a releafe pleaded againft himfelf, he (hall 
i8. H. 6. 67. Ante, f^y^ that he to whom the releafe was made had nothing at the 
^^^' ' time of the releafe madcj and fo avoid his deed ; or otherwife 

(71) Tr/Vf. 5. Jnc, the Court agreed that the a6tion lies, and Ea/f.^^' ^^'^' agree* alfo; 
xvhe'ncc note that" the IcCTcc may have ^>/?/a«^'/r«ir although the rcvcrfion b« in the king : 
v/hcrcforc it fecms that the ejcftor by his entry hasgaiaed the laqd, 2, ft 6. 6, Co. Lit, 

439. a. . 

to 
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to have pleaded mn eft fa£ium^ and not as above. And for 
thefe caufes the jUry was difcnilTed, and a repleader awarded 
by the Judges. 



Hall againfi Wifeman. 

(73) J?ORERT HALL brought a writ of fecond deli- Whether a ferry-boat 

verancc agamft John Wifeman fiwr taking a barge « m„uai rent payable 

ztGravefend in a certain place there called the King*s Stream ^ P^fcriptioo by the 

^rm A . r^y./. it t- ^ i- ii .. o^«wi«rof aferryon cou- 

ifTbames. And Wtfeman avowed the taking for four mil* fideratiw of keeping th« 

lings of ail annuity or annual rent being in arrear for three P*^"" °^ * **"<*«« in *«• 

years at the Fcaft of Saint Michael next before the taking ; p Avowry i n* 

and ihewedf that one Love was feifed in fee of the common vis, 57. n. h. 4. 13. 

paflage or ferry over the river Thames at Gravefend^ com- '* * ' ' * ^ 

monly called Gravefend Ferry \ and that fVifeman himfelf 

was feifed of a mefiuage or common inn, called the George^ j^, eo. eo. 

inACIton near Gravefend aSoreUid^ in fee; and prefcribed that 

he and all his anceftors, and all thofe whofe eftatc he hath ^^ ^l' ^' ^"^^^ 

in the meflliage or inn, have ufed to fuftain and repair a pier Chofcde Common Pro. 

of the bridge at Gravefend afore(aid, in confl-Jeration whereof s6. h. 8. 5. 30. Afr. (, 

he and his anceftors, and all thofe whofe eftate he hath in l^^- 47- 7. h. 7. i. 

-. What Thinp ihaU bo 

the mefluage, have had of the (aid Love and his anceftors, diftnined. 
and all thoie whofe eftate he hath in the ferry, the (aid an- r ^ 1. 

^ [Carth. 357. 1. L6. 

nuity and rent of four (hillings per ann. payable at the Feaft Raym. 384. and fee 4. 

of Saint Michael at Gravefend aforelkidj and prefcribed iHoMof ^a*cl^ 

al(b, that for the non-payment fVifeman zni, his anceftors, Diig. 119, lao.] 

&c. have ufed to diftrain any barge in the (aid plai:e where, &c. 

appertsuning or belonging to the (aid ferry, and to reuin it 

tin they were (atisiied, &c. and fhewed in faS, that the 

bridge was well repaired and fuftained for all the faid term 

of three years, and alfo that the barge was appertaining 

and belonging to the faid ferry, &c. And to this avowry 

Qawoy demurred in law. 



♦ Stubbe's Cafe. OnadeYlfcof landby 

a ttfhy fMe ujt to his 

(74) r^ESTUYqUE use in fee beforetheftatute 27.^^.8^. wii> tor life, ifiry«i/<h» 

*' ' ^Ji ftjould not wafte» r^- 

[c. 10.] devifed the land by his laft will to his wife marnder after her death 

during her life, ita quidJ^c fliould not do or permit any wafte, SaTwh^Xn^fSr 

(74) Stt injra, ia6. b, io.Co. 4o.b, This remainder deftroys the condition, fothat 
the heir eaanot eater. 

rensirjer 



i; ix;. b. ] Eafter Term, 1- and 3. Philip and Mary, 

the condition broken ? remainder after her deceafe to bis fccond fon in tail, and died* 

alio, Whether by fuch . , _ , . , .^ i. t ' n x»ri_ t. i. 

entry the remainder be And after m« ftatute the Wife did wafte : quare^ w^hethcr the 

defeated? $«. j^^j^ ^f ^{j^ Jevifor Of the feofFecs, or he in . remainder, (hall 

Pyer, 30. 74. 112. 204. 

Plow. 412. N. B. 201. enternow for breach of the condition? and, Whether by 
rswinb^wfiu! 140,150. ^^^ ^"^7 *^ remainder be defeated, or not? quari bene^ 
shep. Touch. 401,402. for it is a good cafe* 

I. £q.Ab. 105. note (a). 
Fearoe Cont-Rem. 193* 
195.1 



MMi 



If tenant In tail Ihakc a (75) ^^MHN S. tenant in tail, made a feoffment upon 
feoffment upon condi- J ^,^„jif',^„ ^f,^^ the feo fees Within one month Jhould 

tion, and die leaving two ^ . . . 

fliters inheritable to the make back an ijlatt in fee to the faid y. S, and if he died 

foie of thc^'wholc^Ji^ before any eflate or any requefl made^ that then the feoffees 
rtUafe to the feoff'te ; Jbould make iff ate to a fir anger in fee. J. S. the feoffor died 
Whether this is a bar to ., ./r r /i v • » t » i.« 

the other for her moiety Without liluc fno eltate being made back to him, or any re- 

after the five years ?^. qucft made by Him J, having two fitters inheritable to the 

3^. H. 8. c. 36. Raft, entail, and one of them levied a fine of the entire land fur 
Fines, 9. a. Inft. 517. ' . in- ,.. 

i.Anderf. 37. BendL reieofe tontum With proclamations to the ftranger being m 

«7. [Shep-Towch. 24. poffeffion of the whole ; and the five years paffed : Whether 

Cruife on Fines, 104. J «^ m / 

this fine be a bar to the other fifter for her moiety and party 
or not? quare. 



Jones againj Weaver. 
Pleading a demlfe for fife (76] TN REPLEVIN, the defendant made conudmce as bailiff 
lT^"^:^,t to on« Sentlco fir damage ftaJanU fuppoCng duft 

livery being (hevm to King Edward 6. leafed the land to one A, J5. for a term 
LtorraieinT*; to^ V«6 ®^ years, who granted parcel of his term to the faid Sentloo^ 
a rcverfionary intereft. ^xiA fo concluded for damaze feafant : to which the plaintiff 

pleading «« h indenture , 

« mitnfgingadtmfifrm plcads, that long before the faid King Edward hzd any thing 

" ^." i* not fufficient j^^ ^j^^ j^^j^ ^^^ j^j j^^^ y^^j,^^ ^f g;^ ^^ f^;(j^ ^f j^ ^^ ^^ 
averment that ^. de- *' 

mifed. in right of his church i and being fo feifed, with the affent of 

Dy. 29. b. 1x5, 1x6. b. his Convent, by indenture bearing date 14th year of H, 7. at 

J^mvSSSI; ^- (where the land was) zvUrieffing that thi faid jtbbot and 

aS. H. 8. 29. pL 199. Convent^ after the death of J. P. and A. his wife^ and J. JV. 

fieid^rSft^^ thct they ^'^d A. his wfey demifed and delivered to the faid plaintiff' 

fliould be ihcwo. the faid land to have to him for the term of bis life^ as by the 

faid indenture more fully appears \ and that before the faid 



(a) K.'.v by 4..A»n. c. 16. § 9. attorn*- I G^o^ i. c. 19. in fomc cafes, abfolutdy void, 
ment is rendered unnccelTary ; aadby 11. { Sec Dougi. i8z. 

time 



Pfer, 109. 



Eaftcr Term, 2. and 3. Philip and Mary. [ 1I7. b. ] 

time when, &c. die laid two hufbands and dieir wives died, 
after wfaoTe death the &id plaintiff entered, and was thereof 
feifed in his demefne as of freehold, -and being fo feifed put 
his cattle into the laid place in which, &c. (77) And the Dowmm^tCafc. 9. Co. 
defendant maintained his avowry, and traterfed this leafe of *** '^ ** 
the Abbot and Convent ; upon which they were at ifliie. And 
die jury gave a fpecial verdid, and found the leafe as above 
verbatim ; but they concluded, that they had no letter of at- 
torney to make livery of feifin in the indenture, as appeared ^^^^^^^' ^'^^ 
to them. And they prayed the advice of the Juftices whether 
it was a good leafe inlaw or not; and i^ &c. they allefs da- 
mages for each party, if,icc. * [ 1 18. a. ] 

And upon this verdifl- the Clbrt * awarded a repleader, [There cannot be a fpc- 
becaufe a fpecial verdid cannot be given upon a fpecial iflue 
joined ; wherefore the Court awarded that they Ihould com- 
mence to plead a-new at the avowry i and fo they did. And 
the defendant made another conulance like the firft verbatim^ 
and the^ plaintiff pleaded in bar as above verbatim \ and 
thereupon the plaintiff demurred in law. And without any 
argument at bar or bench the bar was adjudged infufficient, 
for the leafe made by the Abbo^and Convent as above can- 
not be good, for it did not take tSeSt as a leafe immediate, 
becaufe it was to commence after the death of two hufbands i- Co. 
and their wives, and nothing in their lives, and it does not 
appear that any livery of leifin was made. And alio as a re- 

^ ' ' 149. 4. 8. C0.18 .8a. 

veriion it was not good, for no attornment was pleaded, &c. 22. £.4. 8. plow. 126. 
And alfo die form of pleading die indenture as above, /. diat ?** "* ^- ^^'^' ""1* 

'^ ® ' ings, no. Dyer, 113. b, 

iy a certain indenture witnejjing that they demifed^ does not 184. b. Dy. 254. b. 
fliew in fea that they did demife, but that the indenture wit- ^^'** "** *' ^^* ^^^ 
nelTed that they demifed, which is not fuiScient ("^ j, any 
more than the pleading in 2I. E. 4. [49. a. b. pi. b,fubfin,'\ 

(77) £. 35. £//«. B.R, in4»iJff/*j Cafi by Fenner that he argued, and it was fo 
adjudged in C. B, that a repleader may be after a demurrer, according to [9.//. 6. 35. a.*] 
«!• 35. //.6. 19. a. [ 18. Vin. Ab. 570. 4. Bac. Ab. 129. 5. Com. Dig. 155, 156. and fee 
Cowp. 510. Dougl. 396.] 



cial verdid upon a f{}^> 
cial Ufue. But fee 5. 
Com. D!{^. 157. Bac 
Ab.Veniia(D).j 

Dyer, 1x4. b. 184. 7. 
9. H. 7. 4. 5. & 13. b. 
21, 22. H. 6. 14. 19. 
19. £. 4. J. Plow. 92. 
2. Co. 12. 3.Cro. 245. 
cont\ I. Inft. 226. b. 
227. b. 9. Co. 7. cont^ 



55- *. 5- Co. 

94. a. 3. Mar. 125. b. 
36. H. 8. c8. b. 23. 
EL 377. a Flow. 345. 



(b) What was fuificient pleading of fuch 
indenture formerly was the fubjctt of nice 
diftindion. It feemt to have been holden ill 
to fay, •• fy an indenture fe'r. // ts wttneffed 
** that A. eUmifed^"* m all pleas, avowries, 
and replications, Cro. Jac. 537. Cro. £liz. 
195. I. Saund. 274. a. Saund. 319. and 
in a declaration in debt on a dcmifc, i. Lut. 
535. But in a declaration on a covenant it 
was holdcn good, 1. Lutw. 535. Cro. Eliz. 
J95. Cro. J^c. 383. 537- Sid. 375. But 



fee 2. Salk. 515. cont^ \ and in debt on a 
charter psrty, though it be not a covenant, 
2. Lev. 74. ]^JC the ufual mode of plcad« 
ing at prcfcnt i^ in all cafes to follow the 
words of the indenture, as on a Icafc, •• by 
** a certain in'Vnturc made, &c. at, ^c. it is 
" witnelTcd that A. did dcmifc, ic." and 
this is ntver objeried to, nor docs it at all 
appear to want further averment. Sec Cowp, 
6*65. Dougl. 667. 

X. that 



[ 1 18. a. ] Eafter Term, 2. and 3. Philip and Mary. 

X. that it appears ky the recarJy thaty iic. And for thcfe" 
caufes the defendant had a return of the cattle to retain to 
him irreplevifable for ever. And the plaintiiF took nothing 
1. RoL Ab. 143. by his writ ; and a writ de retorn. habend. was awarded ; and 

alfo in the fame writ the flieriff was qoznmanded to enquiry 
of the damages, &c. 



Newdigate againft Auncel. B, R. 

In the king's bench, in (78) jN B. R. a jury appeared between Mwrf/fiyf/plam- 
a biU of irefp^s laid ^;flp ^^^ j^^^^j defendant, to try an iffiie of not 

Jn MiddUfex, the dc- .,..,, ^ '„ r r r a 

fencbnt need not be guilty J omed between them Upon a bill ottrerpais commenced 
^^T\!^ ^^i '*' in 7'''«'>^ "^'^^ 38- ^- 8. and note, that the bill does not 

euftciiy of the maifiai, y tj » 

After iflue joined, the fuppofc the defendant to be in the cuftody of the marfbal ; 
king died, and a precept q.^^re hoc. And there was no continuance from the time of 
wasmadetothefhcriff ' ,,r.i-.it. . r ^ 1 

with6ut writ or tefic of the death of the laid kingt nor any re-attachment lued : and, 

the Chief Juilice to Whether this was a difcontinuance becaufe it was by bill ? was 

reattach the defendant, ^ ' 

and a bob. corp, againft moved as a doubt. And by the opinion of the Court in 

Sd^iTi.r'* ^''^^^'' 10- ^- 4- f 13- *>•] at the reftoration of H. 6. [M. 49. H.b. 

aa.H.6.24. 7.C0.30. P'* ^'] 't is neceflary to fue 6ut a re-attachment: and fee in 
T. 20. H. 6. [42. pi. 19.] the contrary ; but that was a bill 

Difcontinuance, aj. ^f ^ deceit brought in the bench by an attorney by privilege. 
And the defendant imparled, and there was no continuance 
to another day, ideo qu^re inde. But the truth of the cafe 

[t. E. 6. 7- §. I.] ^^ otherwife than is above reported, for they had a re- 

i. Keble.483. attachment upon the file of the next Term after the king's^ 

death fued out againft the defendant, and a habeas corpora 
againft the jury by a precept to the fljerifF of Middlefex only, 
without any writ, and without the tejle of the Chief Juftice. 

7 Co. »9. And yet that was holden good enough in that court, ^nd 

their common pra£lice there ; and alfo that the defendant 

£5. Conu Di$. 19.] ^^^ ^^^ ^^ j^ cuftody of the marfhal, when the aSion there 
is laid in Middlefex. Note this, 
t Orig. dette. 



♦ [ n8. b. ] ♦ Hawley againft Barber in Error. 

u Afn. cannot ba^e thar (79) ]^^^ ^^^ hvought 3X1 a^on upon the Cafe againft 
*< (ottii gung upon tbt Hawky for flander, /• for thcfe words, « John 

u lw^Wr« mil llitf " Barber and his children be fal/e thieves : men cannot havo 

«« their 



Eaftcr Term, i. and 3. Philip and Mary- [ 1 18. b. ] 

^^ their cattle goint upon the tommon. but they will kill them **fhmwitbB:sdogt^U9 
t f rxjJ-ii. T>f ./»... « tfA,„ notadtionabkwordsU). 

<< tffs^ eat tbem : JvtUtam Bolt mtjfed nmejheepy and by Ood^s 

^ b be bath killed them with bis dogs and eaten them in 4. Leon. i%u 

«« bis houfe : they be naughty they be naughty all is fijb that ^^^ 75- ^ ^ 

^ C97n£tb to net** And the defendant jiiftiiied other words Black Rep.79t. cowp. 

without this that he fpakc the aforeCiid words, &c. And it *^^* ^'^^' *^*'^ 

WIS found by the jury, that he fpake thefe words, to wit, 

^' Men cannot have their cattle going upon the common but 

** John Barber and his children will kill them with Barber* s 

" degs i" and as to the other words he did not (peak, &c. and; 

ailefled the damages at four*pence, and cofts at fix (hiUingt 

and eight •pence* And Upon this verdlA judgment was 

given in C% B. and for this a writ of error was brougjit^^ 

and the error affigned only in this matter, &c. becaufe the 

words found by the verdiA are not fufficient to maintain ths 

a£tion» &c« And for this caufe the judgment above was 

reverfed, which note Michaelmas Term after. 



(a) ** Ht is a bad man^ be bought ft ails of 
James Grabam tbat werefiolen out of Or eve* s 
**ycK^it and I can pr^ve It^* are not afttonable 
word»» unlefs coupled withTpecial damage; 



no innuendo that he knew them to have beta 
ftolen it fufficient whhoat it. Dimcan <^. 
Lippand, Guild. Sit. aft. Trin. t^(r; j. U.R- 
coram Lord titujou^ MS» 



3C=a= 



Michaelmas Term, 

2. and 3. Philip and Mary. 



Thrower againft Whetftone. 

(1). T\ £ 6 T was brought by one Thrower ugobA met^ Todcbtagainft a rumy 

^one^ haberdaflier of London^ in the exchequer, upon **"./ **?**, ^*T^ ^ 5 

pmaocr tn l^uogate and 

a bond for one hundred pounds nude to him by the name of bmialf conditioned m 

Itobert Thrower warden of the gad of Loidgate, in which ^^f ^J^ 

bond l^betftomi widi another furety was bound for one IVhit-' bh b<dy Mt ^y time, 

ington, and he himfelf A#as alfo bound with tjiem, (which J^^^^lTb^^"^' 

lybitington was prifooer there upon a capias utlagatum in Whether the Court am. 

detinue). And the bond was indoried with div6rs articles, /. notice of fiich bonds 

for the iafety and diicbaige of the obligee, and for the pay- ^^^t^J^* 'mc^ 

mcnt of the charges and fees of the prifoner, and for die in 23. H. 6. c. 9. the 

rendcriiig of bis body to prifon at aU times upon afum- J^t?"^, ^"""^ 

2 moiis. 



♦ [ ii9« &• 1 Michaelmas Term, 2, and 3. Philip and Mstry* 

l^'25-3^3»3H-3^4-^ mons, &c. and other points which are comprifed in the 

S^, lu. 4^Co!^77. ft*^^« 23.//.6.c,io. [9.] conccrn'ngb9nd8 tk> betakenby the 

{heriflF, gaolers^ and other officers, &c. And the defendant 

demanded oyer of the bond, and of the indorfenaent, and had 

it, and pleaded in bar conditions performed, and for the in- 

fufficiency of the * plea the plaintiff demurred in law. 

r1.tev.303. Kea.95.b. (^) And the truth was, that the plea, was faulty and infixf- 

i.Si<Ux5. Cowp.578.] ficient, but the defendant would take advantage of the fta- 

tute which avoids bonds made in other form than is limited 

n. ^^* t*^*r, * L hy the ftatute aforefaid, becaufe the z& is general, and there- 

Plo. 66. b. Co. 4- yQ*0' , 

37. H. 6, u b. fore the Court is bound ix officio to take notice of it, although 

it be not alleged by tfie party. And, Whether the Court is 
lK>und to do this, or not ? was now all the material queftion 
in the cafe. Note, in the cafe above the gaoler was not 
bound by the ftatute to take bond and fureties', although it 
were offered and required, becaufe TVhitingUn was not 
bailable by the ftatute, for he is comprifed within the ex- 
ception which extends to feven perfons, and an oudawed 
perfon is one ; wherefore, &c. (3) Alfo the intent of the 
ftatute is,'jthat the bond of prifor>ers being in ward by courfe 
of law ought to be made to the flieriff or other officer him- 
felf, and by the name of his office, and with condition to ap* 
f I. Ttfin Rep. 418.3 pear at the day and place contained in the writ, bill, or war- 
rant : and if it be made in any other form, it is void. But 
fti. £1. 364. a. 4. £. 4* quare^ Whether the obligation made in another form be void 
Ptow 60 ^6^ ht a! *^ ^^^ againft the fureties as againft the principal, or not ? 
179. a3i. «• Becaufe the words are of any per/on^ or by any perfon which 

Jhallbe in their ward, £sfV. whether the words of any perfon 
Dyer, 85. a. " " A^all bc intended generally, as well of thofe who arc at large 
£Dougl 97. BuD. Ni. as of the prifoners ? l^ut it feems to me, that the plaintiff 
**5****:, *ll!f™^*^; ftall recover, and the Court is not bound to take notice of 
the ftatute, becaufe it is not general, but particular in gene- 
nity : for it only avoids obligations made in one fort to the 
jiheriff and odier officers by prifoners and perfons arretted. 
(4) As in the cafe of Lord Sayo in 13. E. 4. [8. b.] where 
it was ena£led that all corpoititions and licenfes granted and 
made by H. 6. ihould be void, the Court was not bound to 
take notice of this aft, if it was not fpecially pleaded by the 
party who would take advantage of it, any more tiian of the 
private or particular aA of a private perfon : otherwifeis it^ 
where it is univerfal and concerns all the fubjeds, for that 
makes a common law^ whereof the Judges are bound totake 

notice*. 



569. 4.TennRep.504.] 



Michaelmas Terth, 1. and 3. Philip and MlryJ [ 1 19. a. ] 

notice. Alfo futtriy Whether the barons of the exchequer ^s. h. 8. 27, b. 

are as Judges of the common laW in this cafe of debt by a 

fubjeS privileged in the court ? The law is the fimc of a «6. H. 8. 7. 

general pardon, the Judges are bound to take notice of it, [a. Hawk. PL C. 560.] 

but not of the pardon of a particular peribn, &c. (5) And* 

it is not like thecafe of lo, E. 4. [7. a.] where the lord dif- f^ ^^ i>iCT,ij.a. 76.*! 

trained the beafts of the leilee for years of his very tenant for 

rencand fervices arrear, and the termor brought trefpals for 

it, and he pleaded this in juftification: and the termor re^ 

pliedy «* n^ns arren"^* and found for him by verdift ; yet • [ x 19. b*l 

4xcfi<ie the Court vrould not give judgment for the plaintiiF, 

bccaufc it is.againft die ftatute [of Marlebridge^ 5a. H. 3. c.3.] Stat. Mmon, c^. 

Nqh idn funiatur domnus per reJimptiortemj i^c. The fame 

is the law of an appeal brought by a woman of the death* of 

her fadier, although the defendant admit the appeal, the Court 

ought not to fuffer the plaintiff to have judgment, becaufe 

the ftatute [of Magna Chartay c. 34.] is in the negative, *• ^^ Ab. 16^ 

NuUtts capiaiur in appelhy i^c. Alfo in ♦ 13, E. 3. in a writ " ^* ^* ^' 

of rights the demandant counts of the feifin of his anceftor 

in the time of king if. I. when it (hould be after the time 

^Richard x. by the limitation [of IVeJi. i. 3. £• i. c. 39.] ; 

and the tenant admits this^ and pleads, and it is found againft 

him ; yet die Court will not give judgment for the plaindff, 

becaufe the ftatute is, ^no one baU pre fume to declare of a 34- H. 6. 43. a; 

' Dyer 76. a» 
^/eijm higher^ b^c. {6} AUb, where it is in matter apparent 

to the Court by the pleadings, that the plaindff or demandant 

has no caufe of adion, aldiough the party defendant or tenant P)fll'e^ TiLju^tati 

is eftopped by confeffion or verdiS^ yet. the Court (hall not S^* 

proceed to judgment, as 19 the cafe of JiUey and fyody^ 8. 

* E^ 4. [7. E. 4. 31. a. pi. 18.] but thofe cafes differ much from 

this cafe, for the Court here is not bound to take nouce that 

the plaindff was ever warden of the gaol of Ludgate^ but ,. (>o. 174. n. ca: 

this ought to have been exprefsly averred by the defendant to ^^» '^* ^^^^ 5^* 

avoid his bond : for the plaindff 7i&r^ti;<r fued this adion, as 

ai^>ears by the record, by the name of Robert Tbrowery fervant 

of Roger CbolmeUjfy knight, chief baron, &c. otherwifc called 

R. Tbrowery cidzen and wax-chandler, London, and keeper 

of the gaol of our lord the king of Ludgate^ fo to agree with 

the fpecialty he is named gaoler in the alias diSfus only. 

(7) And it may be well intended that thofe words were fijfe '* ^'^ ^' 

and furplu&ge ; as an obligation made to /. S. fon and heir Pto. 81. Pcrit. 40. 

«f G. S. when in trudi he is a baftard, or as the book [9. E. ^*" "' ^' ^'' ^^* '^' 

Za 4. 29,b.] 



[ 1 1 9* b. J Michaelmas Term, 2. and 3. Philip and Mary. 

9. H. 5. 5. 7. H. 4. 4., 2g. b.] is, a woman was bound by the name of j/liaS* 
wife of /. S, and in truth (he was a widow, or contra if (he 
be called widow while (he is a yjrm/ coverty isfc. thefc words 
are only nugatory, fo here; and then it is indifferent to the 
Court to underftand whether Thrower was warden or not, 
^^- 76 although he be fo called in the fpecialty: and then it is no 

fi. Term Rep. 418 1 "^^^e than that a prifoner of Ludgate is bound to one by fuch 
a bond as above, who in'reallty is no officer, and then this 
bond is good, and (hall never be avoided by the ftatute 
23. \H, 6. c. 9.] \ for the ftatute is, where an obligation is 
made to the officer, and by colour of his office^ l^c. fo it ought 
to be exprefsly alleged in pleading, that the plaintiff was an 
officer at the time of the making of the faid wri|:Ing, and fo 
are all the cafes which are reported in our books, where fuch 
bonds are fued. (8) For in 37. H. 6. [l. a. pi. 7.] there is 
68.%^ ^Fit. Dth° 80! * notable cafe where fuch a bond was fued, and void by plead- 
Ero. Noneft laduin 14. ing the ftatute, becaufe it was fingle and without condition, 
which is contrary to the form exprefled in the ftatute. And 
L *^^" ^* J ill* 7. E. 4. [5. pi. 15.] fdch a bond was avoided, becaufe 
it was made to another perfon than to the iheriff^ which is 
alfo contrary to the ftatute, for it ought to be made to the 
fheriff himfelf. And in the cafe of Dyke now lately in CLB. 
3. 5. Co. 59. 1x9. ^c ftatute was pleaded to avoid the bond, but the qucfljon 
of the demurrer was, how the coxicluflon of die plea fliould 
be, s. Whether it ftiould be with an ij/int voide^ and not with 
judgment ft aflio ? and that is alfo the doubt in 7. J?. 4. ; 
wherefore, &c« (9] Alfo, for another reafon this cafe is 
out of the ftatute, for the ftatute is, that the prif(>iier fliould 
be in ward and prifon by the courfe of the law ; and it ap- 
pears by the plea here, that the faid Whitington w^is outlawed 
at Nottingham on fuch. a day and year, at the fuit of fuch a 
one in a pica of detinue, and that iift«;rwards he was taken and 
arrefted at London^ and committed to the cuftody of the 
defendant^ where it Oiould be of the pUintiff'^ and it does not 
fliew by what authority he was arrefted^ nor by whom, Uc. 
And then it ftiall be intended moft ftrongly againft the party 
pleading, i. that he was arrefted tortioufly, and not according 
to the courfe cf the law, as the ftatute is ; wherefore, &c. 
Dr. and Stu. 133. y^^ j^ ,^5 ^^^ lawful for any man to arreft the party out- 

1. £. 3. 7. b. ' ^ ' 

lawed in this perfonal action without a writ of capias utla- 
gatumt but for felony it is otherwife, &c. 

Richard 
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Richard Reade againfi Rochforth and Others. 

(10) JDICHARD Riad^j brother amid heir of Gerard in appeal of dcarii the 
. ^^ /?**^broughtappeaIofdeath,«ainftf.x,,.^.5. ^bSSSS"?? 
C* X>. and E* as principals, and F^ as acceflary : and three of And to one may, thou&h 
<iie principals and the acceflary appeared ; and the plaintifF '^,^tZ,Z 
counted againft them with a Jimul cum^ the other two prin- P«a*- [Cro. Eiiz. 69.] 
eipals being abfent, but upon no indtdtment, and againft the appeal is acqaiited, the 
acceflary for procurement and abetment Two of them and J"^*^'^ ^ «^/r«5havc 

. n- r It . , . ., . , power to inquire Of the 

tile acceflary leverally pleaded not guilty, whereupon the damages, and whetfier 
plaintiff was at iffue with them; and the third principal ^^f^% ^/'^ 
pleaded not guilty, and ready to defend it with his body, and ve his abettors. 
waged his battd thereof againft him. And upon this plea '^^^l^l!^, 
the plaintiff demurred in law; and fevera] v/iriV#yjrw'f were ***««*» ^^ *>fing dif* 
awarded to try the pleas of the others, fed cejfet procejfus indi law, ftaii yt^ bT'ar? 
againft the acceflary until all the principals arc legally, by ™P»«latthefuitofthc 
ibme means, convided of the principal fa& And in the The principal on anon. 
mean time they were feverally delivered to .bail. And after- ^^^^^ Eit^ol "Tile 
wards the demurrer in law was adjudged againft the plain- indiOment at the fuit 
tiff, wherefore he was barred of his appeal againft him who ^^^ mo^%I!^Jfui 
waged battel* and tBat he ftiould go without day. And one J^*^ ^^ acceflary AaU 

rn ^ --luj-j-. jjj '"▼f Procefi for his da- 

of the two pnncipals who did not appear was returned dead, magej. 

and the other outlawed. And afterwards, the two principals ^P?" * ^"^Jit in ap- 

. P«« againft principaJj 

who pleaded to ifliie with the plaintiff appeared at niji prius and acceir^uy, the de. 
in Northampton, and the jury being charged returned to give !^"L!S^^ J',t 
their verdid, and the plaintiff was nonfuited there; and upon quitted, and damages 
this at both their requefts, according to the ftatute [Weft. 2. t^^^t^Zic'i^s 
c. I2-] the jury was charged de bene ejfe to inquire of the proccfs upon the laft 
damages fuftained * as well by reafon of the appeal as of the ' - 

infamy and imprifonment, &c« And they alTefled damages ^ * * *^ . 

- . - „ , , 1/. . 1 f 1 n- Vldepoft. I3i.a. pl.71, 

for them feverally ; and they were alio charged de bene eJfe 
whether the plaintiff was fuAicicnt for the damages, and if 
not, who were the abettors : who found that he was not 

Dal. Rep. 43. 38. 

fufficient, and alfo who were the abettors by name, s. that ai. £. 4. 19. b. stamf. 

they procured, inftigated, and abetted the laid plaintiff to pj,^''^*^' *''°*'^*'* 

take and profecute the faid appeal in the form aforcfaid, and 3^- a. stan^f. 47. 153. 

they did not fey (out of malice. ) Note this. . \J!^' ^{ ^"; \ ^^ 

(11) And another jury at the (ame time was charged at 3^* 2. inft. 420. 

nifi prius againft the acce^Tary, but the record is not that they [Foft. C. L. 126, 127. 

were eleded, tried, and fwom, but charged by the Court, and Hawi^f 'a89. 29a Sec 

when they returned to give their rerdift, the plaintiff was Strange, 856, 857. J 
again non*fuited ; and the jury were charged at the requeft 
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Stamf. 170. 1. of the acceflajry ds hne ejft to inquire of the abettors a» 

^ * ^ * above, and it was done. And afterwards at the day in banc, 
4. Co. 40. i. DaLi^ep. judgment was given, that the plaintiff take nothing by his 
3^*44^ writ of appeal, but for his falfe claim thereof be taken, and 

bis pledges in mercy, and that the laid three as to the fuit of 
the laid plaintiff ihould go without day } but as to the fuit o€ 
the king, &c. they were feverally arraigned, and pleaded again 
fa. H. H. P. c. 41. 6. ^^"^^J i^o^ guilty. And becaufe formerly (as appeared by 
Mod. ^19.] the record) one of the principals was outlawed, and another 

des|d, the acceflary was brought to his trial at the fuit of tho 
king, and one of the principals alio \ but the other made de«> 
fault, wherefore a ^apuis was awarded againft him and his 
mainpernors \ and by feveral juries taken between die king 
a. H. 5. 7. Pk>. 99. and them, they were acquitted : and it was again prayed that 
«pntr. 40. ^ 3. 4a. ijjg j^j.y might inquire of the damages and pf the abettors, 
who were found as above. And quan^ Whether the ac- 
i:eflary fh^l have procels againft the abettors before the ac«* 
quittal of the other principal who made default, becaufe he 
was not as yet lawfully acquitted ? And the Court were of 
' opinion, that he was not lawfully acquitted as yet. (12) And 

it was alfo well debated, Whether the Judges of nijiprius 
have power to inquire qf the damages, where the defendant 
9, Co. ixr. j^ appeal is acquitted } and alfo, Whether the plaintiff be fuf- 

ficient to pay damages } and alfo of the abettors ; fince the 
4. Co. 9s.b. ftatute Weft. 2. c. la. is, that tbt JvAices before whom the 

H. p. C. 41.] appeal was commiticed and UrmtnaUa Jhail do tty CJc. A nd at 

length precedents were ihewn in B. R. f. in Hit. Term^ 
3. H. 4. w. «. Dicr, j^j, jj^ -, Rot. 38. and MicL 19. H. jx Rot. 27. that the 

99. Bro. Nifi Prius,27. ' ^ -r t ^ . r 

Juftices at nifi prius had done it, and certified ^e pofiia iiv 

JP)o. 1^99 X70. a. banc^ And fee 10. Ed. 4. fol. 14. b. under a nota^ That 

they have no power at nifi prius to give judgment of damages 
by ftatute 14. iif. 6. c I. And fee the opinion of Fairfax 
22. E. 4. fol. i8» [19. a. pi. 44.] 

(13) And afterwards in Hilary Term following, a fcirt 
facias was awarded againft the abettors for the damages, into 
the county of tfortbumherland. And note, by the opinion 
• [ I2lf a.l of PoRTMAN, Q>ief Juftice^^ the faid principal who teni- 
dered trial by battel, and was'difcharged by demurrer inlaw, 
[6. Mod. 229.] ijjjQj jjg arraigned at the fuit of the king becaufe he is not yet 

4. Co. 45. Stamf. 147. acquitted ; and for this fee two precedents, j. M. 14. H^ y. 
144. 148. b. Rot, y6. and Trinity in the fame year. Rot. 74. The de- 

fendants in appeal pleaded ipot guilty per patriam^ and the 

plaintiff 
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pllintiff' demurred thereto, and adjudged a good plea, where- 
upon the defendant was acquitted, and let to go thereof 
without day as to the plaintiff} and 9s to the fuit of the king 17. 27. 47. Atr. 15. 25. 
he was again arraigned, and pleaded the (ame plea, and this 7* 7* ^ 7- 5- 
w^s confeiled by James Hubb£&d, Attorney General^ by 
fpcciai warrant of the king, which was figned with bis figa 
manual, and entered in the pleadings vrrlwtimj and thereupon 
the defendants weat without day, &c. And upon this opi- 
nion of PoRTMAK,* the faid principal who waged battel was 
arraigned anew at the fuit of the king, and pleaded not guilty, 
and his plea was confeiTed ta be true by the attorney general, 
who had the warrant fron^ the .king and queen to do diis, 
which was entered in hac virba^ uppn which the party had ^ 1°^- s'S* 
judgment of acquittal ; and tb^eupon the acceflary brought [t^fUwlLiS^.] 
^fcin facias againft the abettors. See i^ore a( 1^^\% mark tT 
[foL 131. pi. 72.] pojlea^ 



Lord Mountcaglc againjl the Couqtefs of Woreeften 

(14) T ORD MOUNTEAGLE brought an aAionupoa in trover for i ehala 

the cafe againft the counteft of WorceftiVy fup- ^*"^ ^ defciKUot 

poling by the writ and count, that whereas he was poflei{ed pnd the money, &c. 

(14) Hit, 33* Eli%* \VandTink i;. ytrcheu (• Leon. 211.] In an 4ft ion upon the cafe for 
trover and coDverfion, ready and always has been io deUva is no ple4 : otltcrwife is it ia 
detinue ; for there the thing itfelf is to be recovered. 

E. 36. £/r2. B. R. <t» Tqy/or brings debt againft £J//y upon a bond, &c. conditioned that 
£. fliould not challenge or claim any copyhold land wjiich was the land of the laid L, He 
pleaded that he had not claimed any land. The plaintitF replied, that defendant hiid enter- 
ed into one acre of copyhold land, &c. and concludes, •* and this be is ready tj ^ertfy :" and 
a fpcciai demurrer was thereupon entered, and found for the plaintiff. Coke moved in 
anreft of judgment, that the couclufion of the replication fliould be, " and f his betrays may 
" be enquired of by tbe country^** and that this is matter of fubftancc, and not aided br the 
fpecial demurrer, as a matter of form would be, and cited Dyer, 31. pi. ziS, and 27. H. 6. 
10, that a plea is not good without a conclufion; to which Cl£NCh and Fenner agreed, 
but Gawdy and Poph am contra, and that it is a matter of form only. And by G aw dy, 
the plea is good without conclufion. And he cited Dyer, 134. [pi. it.] But this cafe of 
Dyer« fol. i&k was not recollected. See for the conclufion of pleat, 9. //. 7. 2. b. 3. a, 
Bro. Pleading, 135- 36. i/, 6. fol. 17. 1. //. 7. 13. pi. 17. ii.H. 7. 13. pt 27. thatthc 
omiffion of the concluiion is not amendable. 

This plea by Poph am was denied to be a good pica, bccaufe he ought to conclude, " and 
" of this he puis bimfdfupon tbf coumryj* and [not] to aver his pka, and demand judgment 
JiaQio^ becaufe this is no plea in bar, but tne general ilTuc. Bendl. 41, pi. 73. 

Kinnerfif ti, Barnard [Cro, Eliz. 5 54- ]• 1 n an adUon of trover of goods, and felling them 
to perfons unknown, the defend?. nt nleaded that he diftrained them damage feal'aot, without 
this that he fold them ^ hoc adjudged no pica, for he ought to have put it upon the general 
iffue. 

Af. 37. and 38. EUk, C, B. adjudged upon long argument, that in anions for trover and 
converfion, the converfion is not traverUble, and therefore it is not neceffary to allege the 
time or place of the converfion, but the piaintifmay count that on the firft of May be was 
polTeffed of the faid goods, and cafaaliy loi't them, and that afterwards they came to the 
funds of tbe defendant, and he- converted them. So it was adjudged, M. as. Jai. B. R. 
TrtH. i^.Jae. B, R» Rot. 199. 
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con^rertsed, ftc. tnvcrfe of a chain of eold, of the price of one hundred marks, as of 
that the deicncUot did , . .. . o # -r 

nrt fcU, &c. concluding »'* proper chattels, and being fo poflTcffcd thereof at Lontbn 

wth a.v.aficaiion, U in the parifh, &c. cafaallyloft the faid chairt, ^hich after- 

r« . , T ^ wards f:ame to the hands and poffcffion of the faid count'efe 

1. And. »o. J . at Lfffidon in the pari fh and ward aforcfaid by finding, and- 

a. RoTkep 6x ^^^ ^*'^ defendant^ knowing that the faid chain was the chain 

jj J of the faid plaintiff, but contriving fubtiliy to defraud and 

H. 6. 2. a. deceive the faid defendant of the fame, there fold the faid 

chain to divers perfons unknown to the faid defendant for 

divers fums of money, and received the money for the (ame^ 

and converted it to her own ufe, &c. and declared in certain 

the da;|rs of the lofs of the faid ch^in, &c. and the defendant 

f raverfed the felling, x. that ihe did not fe]l the faid chain iq 

ao.H. 7.4.I1. manner and form as by the writ and declaration is fupppfed, 

and diis, &c. and did not conclude^ and of' ibitjhi puts her- 

felf upon thi auntryy (^c* and upon this plea the plaintiff ^ 

[BuL Ni. P. 4$> 49. demurred in law, (15) And Rocicb^y thought it was no 

toiie*flSt. ^Jmiu^ P'^ ^^ **^ ^^ *^^ fliould be not guilty^ which anfwers tQ 

tioiis. i;C6m.Dis.aa4.] all the mifdemeanors fuppofed in the writ and count: and 

Dy. 89. Bro. Aaion alfo that it was only argument, and that the defendant ought: 

:** '?^" not to have concluded lier plea, judgment ft aSiio^ but have 

put herfelf upon the country; becaufe it is a direA negative 

and traverfe to the affirmative fuppofed by the platntiit, and 

f r i%u'\}. 1 ^^o it feems the plaintiff was at his eleAion* to have this 

fpecial a£lion upon the cafe, or an a£tion of detinue, becaufe 

ft. H. 4. a5. »• H. 6. jjj^rp ^ mifdemeanor is fuppofed. And I think the contrary ; 

30. 7. a. a. £. 3. and rirft that the form of the writ and count is not good 

^'^';^^V?1' . by reafon of the word ^ priced' where it fhould be to the 
JM. 4* jac, vTO. 130. * . . * . z . 

307. ai. H. 6, 39. b. ** value^" becaufe it is a dead chattel ; but if it had been a 

• 3- »o- ijyg thing, as an horfe, it would have been otherwife, and fo 

Jisit, isT/ xl^Hawk! ^^^^ I* * difference. In trcfpafs for live chattels the writ 

333J is, ** tooi and led away ;** but for dead, " took and carried 

^^ away.** And fo is the Rcgiflier: but as to the firf^ point, 

Py. 66. b. X7- £• 3- [4X- a* pl- 19-] 2uid F. N. B. [199. L. M,] in 

53. H. 6. Id. trefpafs, agree that cither forni is well enough. (16) Alfo it 

is, that being poflefTed of the chain he cafuaily loft it, which 

feems to me, quaji impoj/ihi/e^ becaufe there is no diftance of 

time, iic. tanun quatn inde. Alfo he has fuppofed fraud 

(1^) Af. 36. K 6. Rot. 9. Exparterem, Reg. in the exchequer [35. H. 6. as-b. pl. 33.] 
an information was exhibited by IVilliam Orim/iy^ treafurer of the chambcfr of the king, 
and keeper of the jewjels, againff Simon E/re^ citiaen and alderman of London^ becatjfe 
certain jewels of the faid king came to his hands. The defendant pleaded the cuftoro, and 
that they were pledged, and that the king's mark was not upon them, and found foir the 
king. 

' and 
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and deceit in die defendant, wh«re it appears (he came 
hj the chain by trover, and fo without any delivery or 
privity, and no confidence, credit, or truft was between 
them before ; wherefore, &c. Alfo an a£tion on the cafe 
will not lie, becaufe it appears that the phintifF may well ^ ^">- 5^- 
maintain an a^on of detinue, and where a man has an 31. Dyer, 99. b. 
ordinary writ ready framed in the Regifter for his cafe, there 
he (hall not fue out a new form of writ, &c. And here 
nothing is alleged whereby the writ of detinue is altered in [a. str. 1187. r. Wiic 
its nature to an a&ion upon the cafe; for no property is ?; *. Term Rep. 750. 
changed by the (ale, becaufe it was not made in market 
.overt; for although LsnJan has been holden by prefcription 
to be a market overt every day, yet that ought to be fpecially ^ q^ g j, g 
alleged. (17) And fee 18. E. 4. [23. pi. 5.] and 5. H. 7. 35- h. 6. 1. n. h. f. 
[15. b. pi. 6«] for trefpafs of boots, flippers^ and (hoes, ^83. 
Xeized by the pmier of the leather whereof they were made, 
becau(e it cou}d )>e known, &c. Alfo there is no privity 
deftroyed here^ as in the cafe of (heep drowned by the 
n^ligent cuftody of the (hepherd, 2. //; 7. [11. a. pi. 9.] 
And in the cafe in Littlim [§. 71.] of a Icffee at will, who 5- Co- »3- *• ' 
voluntarily pulls (down bis houfe; and 15. [12.] E. 4. Lie. ,5. .. „. g ^ 
£13. b. pi. 10.] uriiere the bailee of an horfe kills him, 5- *>• *<>. H. 7. 4. 
trefpafs general l^es notwithftanding the bailment. (iS) ». b^ 3. Cn>. 555!^' 
And as to the trayerle of tl)e (ale, it is well enough, (or that 
is all the force and fubflance of the mifdemeanor of the 
defendant: and although it was only a conveyance, yet, 4s. £.3. 6. a. 7.R.2. 
becaufe the defendant is prevented from waging her law, (he ^y- 4«- 
may traverfe the conveyance without anfwering to the point [$.Co.Ti.Dig.26i,i6s. 
of the afiion. So in debt ifpon a leafe for years, non demlfit ^j^ ^^^ ?* '^o- *• 
i;5 a good plea if it be of land, bi^t it is ptherwife of (heep in 
I. H. 6. [i. a. pi. 3.] So debt upon arrearages of an account ,0 £ ^ ,^ j, ^^ 
before auditors, he may (ay non computavitt and in debt ^' ^7^- b- 
againft the (heriff for the efcape of one who was in his prifon •5-44- 
in execution, non permifit ire ad largum is a good plea : and 
this diverfity is agreed in 8. H. 6. [5. b. pi. 13.] (19) 
AUb the defendant in any * ca(e of mi(demeanor may fay 
generally ♦ not guilty, or traverfe the point of the writ, as * [ 122. a. ] 
mfnrgea pasy non ejecitj non rapuity non manutenuity i^c. or Dy.86. m. 10. H. 7. 
not guilty of,, lie. Then as for the conclufion of the plea, if'g *' ^* ^ *• ^ 
it feems good enough, although it would have been a better 
jbrm toplead as Rockbey has (aid. But a good ifliie may 

well 
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well be joined on this plea^if the plaintiiF would have replied 
that the defendant did fell, and fo maintained his writ and 
count, &:c; 

Afterwards it wa» adjudged no pica in bar, but that it ought to have concluded, anJ of 
thisjbe puts berfrlf upon the countnyy omittizig the 'uer^ficaticn^ and jutigment Ji a&i^, BeaJL 
Rep. 41. pi. 73. 



Rickman and his Wife againft Gardener. 
Devife M jt hUjMnegr^ (lo) A MAN feifed of land in fee had liTue two fons and 
^^jr drf^'^L'T^ ^"« daughter, and made his laft will and teftament 

f^t /bcuid Si tn/^Nrf in writing after the ftatute, &c. and thereby devifed his lands 
rcHuttH toL dau^'xn to his wife for the term of ten years after his death, rtmattiier 

fee^ A, dies without if- ^q ^/^ youn^cfl fifti and his bars for ever^ and that ifiither of 
fue in the Lfe of the ^ J'^J \ » / ^ ,, / 

teftator^ the daughter bis txvo Jons Jbould die without ijjue of bis body laujulfy be- 
fluU have her remain- g^ffg^^ f^at then the land Jhould remain to his daughter and 

^ . _, her heirs in fee\ and afterwards, 5. in the life-time of the 

Plow. 158. a. 511. -^ ' ' 

541. 19. H. S 4. a. teftator, the (aid youngeft fon died without iflue, and then the 
19. EL 3^4. a. 357.^ fi^ther died, without nuking any alteration of the will: 
H. 6. 24. Dy. X24. Whether the eldeft fon fliall have the land as tenant in tail, 
jac (^0^4*"^' * or in fee-fimple by the intention of the devifor, or Ac 
13. H. 7. 17. b. 1. daughter ? was the queftion. And it was upon a de« 
IL X7i« a- murrer in law in waftc by Rickman and his wife againft 

rsce Bittt V. Rigden, Gardener. And by the opinion of all the Judges of C B. 
PJow. Com. 341. with this was a good remainder to the daughter, notwithftanding 
margin, vA DougL *« death of the devifee without iflue in the life-time of the 
337] teftator, and they would not argue the cafe. See Perkins 

Perk. 109. a. accordingly in Devife, fol. 120. [f. 246. §. 568.] where the 

. cafe is, A man devifed his lands to one for life, remainder 

over in fee; the devifee for life died in the life-time of the 
• * devifor, and then the devifor died \ he in the remainder may 

well enter and execute his remainder. But fee contra in 
' *'*' this matter, E. 7. Elix. fol, ♦ 237. 

M, 37. 38. E//s:. Tidier v. FuUer^ adjudged [[Cro. Eliz. 422. 1. £q. Ca. Ab. 215, 116.] 

accordingly, that he to whom the remainder is limited Ihould have it, although the parti- 
cular devifees died in the life-time of the teftator, fo that there was no particular eftate« 
Eat. ILL 30. EUz. Rot. 586. 
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Wyat*s Cafe, 
(21) Ollt Thomas Wyat the fitthcr, in confiderarion of a Tenant for life, re- 
marriage between Thmas Wjot his fon and heir jJJ^^f[ rL/„A hi 
apparent and 'latu the daughter and heirefs of Sir JVlUiam tail, after tiicfon'«mar- 

TT i.T i-rt-t T«./- 1 lit ^^T-^ levied a fine to 

Hawtry^ knight, enfeoffed one /. 5. in fee, and took back an the king with warran. 
«ftate to himfclf for term of his life, remainder U the faid ^J ^^^.''^'^^'^ 

■ •' . the fon wlio had iiTuc, 

Thomas the Jon^ and his faid wife that was Ube^ and the heirs the king grmted the 

rf their tw, hoius htgHttn, remaipaer to die right heirs of 1^:1:^', tS^ 

Sir T. JV. the father 5 and afterwards the marriage was wife : Whether the 

celebrated; and then the father exchanged ibis land with hc^^ death? Whet^ 

king H, 8. for other lands in fee, and levied afine to the (aid ^« *»* nghc to the 
t_- r t t • «-.-/• .. whole, or a moiety on- 

King fur conu%ance do droit conn ceo que^ l5c. in tee, and jy f ^^^ Whether Ibe 

bound himfelf and heirs to warranty ; and the king: enjoyed °**J^ •*^ f**"* ?!? 

' ' ^ ^ ' patentee witfaoiiC iait 

it all his life, and diedfeifcdi and fo did king Ed» 6. and totheUi^? |b. 

dien it defcended to the now queen, and .tbe.,warranty to the ^ d. jg^, ^ 
iaid Thomas IVyat * the fon in the time of king H. 8. And Lit. 733. 
|K)w in the time of the prefent queen, 7. the fon was at- * [ I22* b« ] 
tainted, and drawn, hanged, and quartered for high treafon *' * 
and rebellion, and had divers iflues yet living by his (aid 
wife, who is alfo now living, and has fued the now king and 
queen to have feftitution ; and it is all granted, and in die 
patents of reftitution all the cafe above is recited, (22) and 
by the words " we grue, grants render^ and fully rejlor^* the 
land to the faid fane without any limitation of eftate; but a 
tenure by knight-fervice, as of the manor of Greenwicb^\% ut. 73$. & if.c Cr. 
re&rved, and not in capite. And, Whether the iffue are 3- Co. 79. s. Co. 41. 
inheritable to the tail aforeiaid ? will be the queftion after the Oyer, S5t» 35a. 5. 
deadi of the laid Janey is^c. and valeat quantum valere potefty "• 7- 33- *• «*• **• 
&r. Note, the collateral warranty at one time defcended 
Vpon ThoAias the fon, wherefore he was barred from de- 
manding his remainder above* Alfo note the fine with 
proclamation. Alfo note Colie^% aflife [5. H. 7. 30. b. 
pU 12*] for the diiability in the father, through whom the 
defcent and conveyance muft be made. And note in the 
paie above the queen had granted the land to Captain Mat» 
Jione in tail, by a former patent; wherefore there was a 

difpute between die (aid Jane and Captain M. Mich. 3. and 4, \^^^' ^^- ^'^ 
^ r . - J r -^ ^ ^ Dy. loi. a. 142. 139, 

fh. and M* whemer the iaid Jane had a right in remainder 4. £. 4. 25. b. i. 4. 

to tile wiiole, or only to a moiety j and whether flie might ^'^ ^ '°^* ^^* '^' 

leiiter upon the patentee in tail of die cjueen widiout fuit to [4- vin. Ab. 169.] 

ber, &c. 

Mar- 
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Martaine agalnji Hardy. 
J^l^aiuit in tenementis (t^) ^OTE, In evidence t6 a jury between Mtrtaint 
rce'"r«.'"</5 and ifor<^, upon a traverfe of a leafe for years 

pleaded to a pared leafe by parol, f . without this that fuch a one did dumfe^ it was 
for yean. ^y^ ^^^ ^^ m^t fay thi leffor had nothing in the land at 

rBuL Nl Pf. 170. 177- , . ^ I , .i. » 1 i» « , ^ ... 

5. Com. Dig. a6o, s6i. ^he ttme of thi dimtfi. And at fim the Court were m doubt 

a^iW. III. ai8.] of this, but at length they thought it good evidence: for 

183.1. 187. a. Lit. IS. in formedon, if the tenant traverfe that the donor bad 

18. az. H. 6. 51. 8. anything in die land at the time of the gift^fuch ifliie is not 

'S: 5!^*.!'* ^*'^'' allowed, but be muft bj n^n dedit, bTc. See T. 43. E. 3. 

[19. pi. 3. j in intrufion brought by the heir upon a leafe 

made by his anceftor, the tenant trtverfed that the anceftor 

had ever any thing in the land} and this was holden a good 

plea; and the demandant maintained the feifin of his an<» 

ceftor and his leafe alfo, but the jury (hall be charged upon 

the feifin only. 



Though a traverfe be (24) ^^OTE) In B. R. it was holden by die opinion of 
tendered to an indift. -1^^ the Court, that notwithftanding a traverfe ten- 

mcnt tor a forcible en- . ,.« ^ /■ .. , . « 

try, it is AiU in the dif. dered to an indictment for a forcible entry, upon the ftatute 

^'::';lnm^"oi! 8- "• 6- [<=• 9.] *ey may grant or ftay the writ of reftitutioa 

according to the truth of ^t their difcretion, according as the truth of the title appears 

* l^r ' - 1 to them: for ♦ there are precedenu both ways j which note, 

i.R<{LAb.a6a.contr\ Alfo fee z fuperfedeas to ftay reilitution granted by other 

?"^„*'V B /. « Judges than, &c. M. 2. and 3. El:z. fol. 187. a. pi. 6* 
[1. Hawk. P. C. a89. ^ o ' •* # «^ 

292, a^}. poft. 

Ca£ Temp. Hard. 1 74.] 

f 26) But at this day it is a good plea for (lay of reftitution to fay, that the party has been 
in poflcirion for three years before the day oF the indiftment by ftatute 31. El%. c. ii, 
and the clerk of the peace upon fuch traverfe tendered may grant ^ fuperfedeai to ftay 
rcHitution. 



'Sir James Granado againft Dyer. 

Mil, I. Mar, Rot. 84. B. R. - 
A leafe made by a prior ,^^\ inpHE ?t\ot cS Plumpton and his Convent, by inden- 

and convent before 31. ^J-^' J[ , . , ,/•/», r r\ t rr e% 

H. 8. c. 13. rtfcnring tuTC bearing date the nrft day of UHober^ 30. H. 8. 

FcalTthe TJ'^^l d^"^ifcd ^J P^^^. '"> ^y'^ ^ ^*^ ^f ^^" .^« ^''•'^ -^-^'^ 

the firii paynenvis not for thc term of twcnty-fivc years, yielding and paying therc- 

foi^e 
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lore yearly to the Prior and his fucccffors fifteen pounds at to be nade tin one year 

^ ' r^ . *"^ the comfnence- 

two times erf" the year, $. at the Feaft of die Purification of memof theieaTe.is not 
tbi BUfftd Mary and the In^itition of tbo Holy Crofs, or void under that <Utute. 
within fix weeks next after each of the iaid Feafts, by equal f^* »J^ ^l^t^ 
portions, die firft time of payment thereof to begin at the 
Feaft of the Purification which then (hould be in the year of 
our Lord 1539, which was Candlemas one year after the leafe 
commenced; and afterwards, s. on the firft day of March 
iri die fiud 3odi year of H. 8. the priory, widi all its poC* 
feffions, was furrendered and granted to the King by deed 
imolled, and on the 28d) day of Jpril then next ft>llowing, 
which was in the 31ft year of H. 8. the pailianient com- 
menced, and continued until the aSdi day of June then next 
fbOowing, in which parliament it was enaAed, ^< that if any 
« ahboty prior J tf r . bath made any leafe or grant fir term of 
** life or years of any manor^ tithes^ Ve. upon which leafes 
^ and grants the ufual and old rents and formes accuftomed to 
•* be yielded and referved by the [pace of twenty years next be* -. w^ 

^fore the firfl day of this prefent parliament isj or be not^ or 
«* hereafter ft)all not be thereupon referved and yielded^ that 
« then fuch leafes and grants flfall be voidj ffcJ^ 36. The 
quefttoo is, Whedier die leafe above be void, becaufe no rent 
is referved the firft year to be paid ? And it feems not, be- 5. Co. s. 6. Co. 37. 
caufe the words of the ftatute are obfcrved in the leafe above, 5- Ca 6. ». 
and alfo no profit of the leafe is to be taken before the two 8. £. s. 46.8. 
firft days of payment, and alfo the King is not deceived, &c* 
And in the Eafier Term following the Judges argued the 
cafe, and they, s. Dalison, Whyddon, and Portman, 
were all of the fame opinion, that the leafe was good, and not 
within the reftraint and provifo of the ad to defeat leafes, 
becaufe the 9& in this cafe ought to be taken ftridly ; for. 
by the general faving before, all leafes and interefts were 
favcd, and the provifo which reftrains diat fliould not be 
taken fairourably ; and becaufe this w<H'd *^ yearly** is wandng 6.C0. Dean and Chapter 
in die aa, die words of die ftatute are well obferved in diis ^^"^T^^' ^'^' 
cafe; and by Whyddon and Portmak, if the ancient rent s- ^ Co- s- 3S. 
referved be rdeafed aftc^rwardsby the Abbot, fo that die termor uy^^ ^ ^ 
* be difeharged during the whole of the term by matter after 
die le&nration, yet the ieafe fliaU be good, and not dcfeafible * [ ^ ^3- '^^ ] 
by die ftatute. And Portmak held, that in die cafe above 
the leflee was debtor to die King) 6r to the Abbot if he con- 
tinned fbrtfae firft year, akfaough die day of die firft pay- 
ment 
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ment docs not commence before the fecond year, for the debr- 
is not difcbarged although the pajrment be deferred, for the 
refervadon of rent was yearly, &c. and this makes the 
xa Co. 11$. a. leflee a debtor the firft year: butDALisoN and Whyddok 

i (antra a$ to this. 



Whether a feoffment (37) tJlSHOP, Dean, and Chapter of Exiter* And Ae 
l^i.^'tTji wS; D«n (who was Reginald Pole, now cardinal and 

wascirftedinthcroom legate a htUre) was attainted of treafon by parliament ji« 
LX*p^l«ment,^^ ^* 8. and another, /. Dr. Haynesj deaed dean^ and after- 
ky the chapter, binds ^gfds xhc Bilhop made a feoffment of certain land of bis 

the fucceeding biihop 

after the atuinder re- bifhoprick in /ee i and the isdd Haynesj the Dean, and the 
fc^S V riv^'bj*f^^ Chapter, confirmed the fame. And afterwards, in the fecond 
trace f year of the now queen, the a& of attainder was repealed^ 

"KcL Ccntin. 341. 2. and made null as to the firft dean, s. the cardinal and his heirs 

?4t^bTa3'r7*Ji^' P"^y- ^^^ ^*^^P died— ^K-rr/, Whether the Biihop his 
21. b. 1 1. H.6. 49, 30. fucceflbr fliall be bound by this feoilment and confimution i 

ig.H. 6. 13.2. Abbe, ^, , j..,/. ■i.^ 

39. Co. utt, 30a b. And note, that no deprivation by fentence was had againft 
H 6 ^° '°Dy''io8^^ ^ ^•'^ Cardinal of his deanery, but the pofieffions of his 
273. b. 289. 9. H. 6. deanery were forfeited by the d£t of a6. H. 8. [c. 13*] of 

xo. 2Z. 28. £. %, Same cafe. a$. £. 3. Petition, 2. 28. H. S. 24. xx. H, 7. lib. Intr. Quare Imp, 48a 

(37) Forfeited only during the natural life of the dean, whkh (tc/apa, loS. &" infray 
2S9. [ 3.1nft. 19.] 



X.X MAINX. 



Davy's Cafe. 

IT ociTER (38) ryUE Davy held certain land in chivalry and certain 
land in focage of omFims, as of his manor of 
JJ^i^J^ Jiraugbton, which manor Finn hdd over of the king in ca^ 
aboli(hed by x%. Qu.%. pite by Imight-feririce ; the mefiie died his heir within age, 
^' ^^ the king had the wardihip by office of body and manor. And 

n/c^is? is! H. 6! afterward* the tenant peravail^cd his heir widiin age, and 
X I. b. I. Eiiz. 168. a. before any office thereof found the heir of the mefise had fued 

Stamf-Pwrog. I5.«. 13. ,. ,. , . — <^ . , 

X15. 4.£iiz.2i3.a. 25. out his livcry; and then an office was found; and now the 
H. 6. Bro. livery, 47. tcxunt is of ^W age. ^ore. Whether he muft fue livery 

o. R. a. Gard. 105. . 

Stamf. 7. 7. H. 8. Cro. or ot(/ier le maine ? and, Whether he (ball fue as well for the 

w!^ds!itN.B.26il; '^^g^ ^^ ^9^ the chivalry land? But it feems die focage 

land ihall not be in ward by the prerogative in this cafe, be-* 

cauie 
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cauie the tenant who died feifed did not hold inamediately of 
the king) as the ftatute [• 1 7« E. 2. ] requires* Therefore 
fU4trt wdl. And fee in F. N. B. foL 264. that the wife of 
the tenant peravaU (hall not be fwom to continue a widow 
to the king in chancery, when her dower is affigned to her. 

Stamf. Pr«rog 7. 15. 18. If the heir of the tenant be of the age of fbnrteen years, he 
»ay icize for & relief, otfacrwifc noc Sumf« ix. Inft. 77. F« N, B. 159. B. 



• [ 124. a. ] 



*{38}T\EBTagainft the heir: he fk2dci runs pgr Jefienty Land derifcd by yf.f9^ 

^ except tbe third part of twenty-fix acrea of Und ^^^'^^t^l'/t 

holden by knight-iervice :. the plaintiff replied, that he had refenvir^ a tbwd to lU 

iii- t_i_ « j'lTL wife for Ifi^ ard if the 

more by defcent» s. the other two parts, &c, and lilue there- jmfhuid die wttinage, 
upon^ And in evidence to the jury it appeared, that the an- '" f^ '**/' > /'f'> 7; 

*^ ^ '' ^ '^^ mamder over if fbffM /fft 

ceftor devifed by his lait wiU the whole land to his wife till m jz/m, u air.ts in tiw 
the beirMid b. rf the age >f t^cnij-four year., end that t'^Ii.^^X'h^^^ 
tf / that ag€ tbe heir JhouU have the whole to htmfelf and his of Hfi* 
heirs for ever; oTsd that when he flfotdd come, to the age of ^^' '"• 121. Hob^ 
twenty^four jears^ tbe wifeftumU have tbt third part during ^73. i^Rd. r^^ aJyi 
berJi/e; and if tbe heir died before the age ef twenty-four j^^^* 3 54 «• »• RoL 
years^ that then tbe landjheuld remain to the %o^e during her Pkm. 1^5. i. Roi.Rcp. 
life^ and after her death (if tbe heir bad m iffne) remainder S^f Jt^!*^'^*? " t 
to A. tbe daughter ef tbe devifor^ in tail^ remaindi-r to the Mr.Harprwe's note (2> 
right heirs of tbe devifor. The wife died after the heir came And fee the cafeiVthi 
to die age of twenty-four years, andhe is ftiU living. And ^^ <^- J*c. 591- * 
the jury found this matter accordingly; and upon this fpecial 
verdiA die plaintiff recovered by judgment, for no entail is 
now node by this will, btit die fee-fimple is descended to the 
fon; wherefore^ &c. 



%. BladLRcp, 1230.] 



Sir Peter Carcwc's Cafe. 



(39) A QUESTION was put by Cordbl, Solicitor Ge- A pvdon of treafon, 

.xjL , , J ^ i_ c»« n . with rcftjtution of chat. 

neraly by command of the queen : /. Str Peter tej,^ ^^^ ^^ ^|^^ ^ 

Carewe^ knight, who was attainted by outlawry and padia- P™". r«»8a*sanc« to 

ment of treaibn for cdn<piracy with IVyatosA others, owed j^^ ^ ^ 

to the queen before his attainder two hundred marks by re- ' 

cognizance \ and now die queen, at the fpecial inftance and ■ 

requeft of the king, now at Bruxelles in Planders^ to whom 

Sir Peter fuirendered, has pardoned him all trcafons, Ac. tt^S^f^' * ^^ 

and 
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and has alfo granted, gtven^ and refftored to htm all / Wx^ 

cbattih^ landsj and tenements^ ivhich he has forfeited or may 

1%. Rol Ab. 179. L 17. forfeit byreafon of that attaiddefy &c. Whether the debt be 

a.Haiwk.p.c."53"559! ''leafed and pardoned or gone by reafon of the fufpenfion of 

2. Term Rep. 569.] the execution thcrcofj or not ? And H are, Majler cf the 

[Cro.tiiz. 516. i.wiic -^*''^» CoRDEL, James Dyer, and Anthony Brown^ 

»27. Fofter, 61, 6a.] Rein's Serjeants, thought that it was ooC gone or pardoned $ 

but PoRTMAN, Chief Juftice, doubted, and Stamford^ 

Juftice^ faid nothing. See 6. £. 4. [4. a. pL 11.] in Re- 

difleifin. But afterwards the iaid Juftices agreed that the 

debt is not relesTed or gone. See the fine levied by the co«- 

nufor to die conufee and others to the ufe of a flranger after 

jT 0x83.!). ist. i6. the ftatute of 27. H. 8. [€• 10.] HiL i8. Eli%.foL 349. a. 

E.4,5. 7. Co. 39. a. pi 1^. ^. 



* [ 124. b. ] Throgmorton againfi Txzcty. 

tfe^d^te^^^^ ^^^ ^WRIT of fccond deliverance was fued out by 

the reverfion thereof^ John Thr^nuricH sgainfl Richard Tracij of a 

fell^n'^S taking of c«tleati?«^,r^inacertainplai:ecalWZ>«rfr,/*. 

the firiUcafe ended, for The * defendant iaid, that the i^e whese, &c. contained 

u^goS^V^rof dve ^^^ hundred acres of land with die appitrtenances in Bethfari 

land for lb long, and the afereiaid, vrhereof he was fei&d in his demefiie as of fiee, and 

mifes ftand wcU fiogel avowed for damage ftafant. And the plaintiff £ud,lfaat long 

rfieriandthcreiorc,tho' before the defendant had any daiog, one K hte ibbot of 

the tenant for life die / B» 

before attornment* yet Tewiejbury^ was feifed in fee, and dcmifed it with the aflbns 

!^^'(hc^\hat °f ^'* convent under their canmon fcal, bearing fuch date 

It was intended as a leafe (without (hewing it), to one J. Gtrge, for teim of life; 

agrantof the*revertion! ^"^ afterwards, by his indenture, with the aiTentx^f bis con- 

[See piowd. Com. 147. ^^^^ under their common feal, which he (hewed to the Court, 

S.C. Raft.EnL 57a.a; ^^ve, granted^ and ^^ farm ifttoroHt % 8. and M. his wife 

S. C. and the cafes and *> ' «» ' -^ , •/ 

books cited in the mar- the faid tenements with the appurtenances amongft othet 
|inofPlow.qua/upra.] things, /><r mmen of the reverjhn of all and fingular the mcf- 
fuages, lands, tenements, meadows^- apd paftures of ihe faid 
abbot and convent in Didc9te in the county of Gkucefter, ^c. 
all and fingular of which J. Gorge dien held for the term of 
his life, habendum ei tenendum the4iud mefliiage, lands, tene* 
mentS) meadows, fields, and paftures, &c. to the fiud J. S» 
and M. and their affigns, from the Fea^ of Saint Michael the 
Archangel ntxi fbUowbg after the death, furrender, of for- 
feiture of the faid J. Gorge^ or when by any other means 

whatfoever 
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whatfoever die (aid reverfton (hould b\\ in, until the end and ' 

term of twenty-one years then next following, &c, without 

alleging any attornment ; and then conveyed the eftate of 

y. S. to the plaintiiF without (hewing the deed of grant, and 

afterwards conveyed the fee-fimple to king H, 8« by deed Bro.Anoniiiieiit»42.4}, 

enrolled aftd furrender of the monaftery, and from him to ^l[h.' i^i^lyy,^ 

the defendant ; and further averred the death of George^ and 

that he entered on the morrow of the Feaft of Saint Micbml^ 

and (hewed the year in certain, and further as in die decla* 

ration. (41) And the defendant demanded oyer of the deed 

of grant of the reverfion, which was entered in hoc verba. 

And the words were as above, s. granted^ &r. the rtvirjion^ 

habendum the lands, &c. as above. And, Whether thfs was 

a gopd leafe, or not ? was demurred in law, and wdl debated, y.^ h i Hix «. 

And three exceptions were taken to the plea in bar to die aoooni*accftcaic.Moo« 

avowry : die firft, becaufe die deed of leafe for life made to ^^^,X45m5". 

George was not (hewn : the fecond, becaufe the grant <^ the 4- H. 6. i. ». RoL Ab. 

eftate of the termor is pleaded before the term begani and 

took effed without deed: and the third, becaufe he (aid, 

grantedy gave^ lie. the land aforefiud by the name of a rr« 

virjUny iSc. And it was holden by die Court that the plea 

was good enough notwithfbnding thefe exceptions, for the 

nutter in law depends wholly upon die deed (and the words 

Aert€^xrey*^gaveygrantedy and t§ farm lety thttiverfimef 

^ all anifimgulari^ as above in Ac per npmen and the ha-- 

kendamy fie.) x. Whether this (hould be a good leafe to take 

cRe& as above ? or, Whedier it ii void becaufe the premtfes 

of the deed fpeak only of a reverfieny and the habendum of ^^ S45« 

land as above, when there is no rcverfioni and no attornment 

made by die leflee for life. 

And * I thought the words above would make a-good • [ iir, ^.^ 
kife in law for years of the land to begin as is above limited. Moor» asi. 
(42) And firft we (hould fearch and confider the nature and 
quality of a reverfauy upon which word the whole argument 
of this cafe depends. Reversion has a double meaning and 
acceptation in our law : the one is the right of reverting 
when the eftate of pofleflion (hall have ceafed; and this is no ^^^ H. 9« Efiz. fok 
odier dian ohly an intereft and expedancy to the'huid iriien p^ew- >5^ 
the occupation and pofleffion diereof (hall c(ch«at^ and is the 
moft common underfhuiding of it in law : the other i% when 
the pofleffion and efbte which was gone fer a time ceafies, 
and where it is detennined in the perfons of the alienees, af- 

A a figncesy 
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flgnees, leflecs, grantees, or their heirs» ^ the cafe is, and 
reverts abfolutely to the 4onor from whom it w^ derived^ 
his heirs, or afligns ; and this is the moft apt and proper fig* 
pification of this word reyerfion^ which is a verbal noun, and 
derived from the verb revirtor reverteris^ and cannot pro- 
perly be called a reverfion until it reverts in faft : and to 
apply the term of reverfion to land, which has no power qr 
ability to move and return of itfelf or by any other power, 
is improper and an abufe of words \ yet becaufe it is incor- 
porated with (he {and by the law and coqimon parlance of 
the land, I will not oppofe it. (43) And to prove that it is 
more properly called a reverfion after the death of the parti- 
cular tenant, the penning'of the ft^tute of IVeJi. 2. c. 3. & 5. 
which fpeak of reverfions, declare what they are, that they t^ 
Mvhom the reverfion belongs after the death offuch^ ^c. And 
';aIfo the form of the enfries of a tenant by receipt upon the 
default of the particular tenant is this, s. that J. B. holds for 
the term of his life^ the reverfion thereof after the death of 
the faid A. Bf belonging to him : and the writs of efcheat, 
formedon in the reverter^ eeffavit^ contra formam coUationis^ 
writs of entry in.cafu proyifo^ ad terminufn qtii prateriit^ in- 
frufion, and conftmlli cafu are, ^' and thaf the lands ought to re-* 
^ vert to thefajdplaintiffy Wf.^' And it may as wcU be called 
a remainder as a reverfioq y/h^n a particular eftate in rever-t 
Hon is granted with the attornment of the tenant : as if 4 
reverfion be grafted in tail, he fhall have formedon in the 
remainder, and not in the reverter, except he have the entire 
«. 1, J. 119. 10. E. 3. fec-fimple, by the R^gifler [243, b. J & f. iV, fi. title For-* 
S5.a.PJD>v.i57.iJ9.a. ^^^^^ .^^ Remainder [fol 500. (D) ] and by T. 6. E. 3. 5, 
[23. pi. 53.] ruled. And fo tlie common courfe of levying 
fines of reverfions is, " hath acknowledged and granted that 
*' the land which J. B. holds for his life^ and which after the 
f* death of the faid J. B, ought to revert to hint and his heirs^ 
*» after the death of the faid A* B. Jhall remain to the conu^ 
y^fee^ (sV." And fo here is no word of reverfion, &c. and 
yet it fhall pafs to the conufee immediately. And in this 
iaft fignificatioA the term ^ reverfion " (hall be taken in die 
^ r 12 C. b. 1 Pi^i^'P^ ^^^ ^^ * ^^ '^ ^ ^ mxxdti as to (ay ^ denifed \b4 
reverfion of the (andj ifc. and demified the land when it JbM 
Vy. H^. 307. b. 46. b. revert^'ii^l one. (44) And therefore if a man would grant 
36. H. s. 58. b. roe by deed, or pird, that after the 4eatfa of J. B. his tenant 

[ %. TcnnRep. 743 ] for }ife> the land fliould remain tp oie fof twenty years, that 
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is a good Icafc and without attornment, bccaufc it is a con- *• W«^- "*• *» »• ^^' 

txzEt and a chattel ; but if it were of a freehold or eftate of . 

. , . . 1 , 1 •, . . 1. [4- Ann. c 16, § 9. 

inheritance, it would not be good without livery or attorn- ooygl, aSi. ] 

ment of the tenant. And in common parlance a man is faid 
to have a reverfion in land when he trxpciSls to have the pof- 
feffion thereof after a prior intereft and eftate is finished. 
And in the expofition of the ftatute of General Surveyors, 
7. & 14. H. 8. [ 33. H. 8. c. 39. ] which gives .them au- 
thority to make leafes of the lands of the king for twenty- 
one years, provided that they do not make any grant of re- 
verfions, it was allowed before now by all the Judges, that 
they could not make leafes of land out upon leafe to dom« 
mcnce after the former leafe expires, for this is in efFedl a 
grant of the reverfion ; and although the word rcv^rfion be 
not fufficient to commence a leafe of land, &c. yet becaufe py ^5 1^ S7 H 8 
this is only a contrad or agreement to pafs a chattel, it 'S* «i- H. 7. 37. 10. 
(hall be favourably conftrued for the grantee; becaufe, by pjow. 157. 2. hJs', 
Br ACTOK, deeds arc to be favourably conftrued, ut res magis 4- b. ai. E. 4. 39. b. 

vfikat quam ptnaU And in our law one word iball often be 

. rift.£»^37<. -CowB. 

conftrued in the fenfc of another, as Jhall revert (hall be 331. 3.TennRep.47a 

taken {qt jhall nmain^ and } contra i dlto Jhall Jefiend (hzli Sh«p. Toudi. «4. h8 J 
be taken for Jhall revert by 6. £. 2. [Pitz. Entri CongeabUy 
pL 55*] in cafe of a receipt (45) And this word recipcre 
terram ihall be taken for re-enter in the fame Book ; and in iS* H. S.^».K 9»£. 3, 
%.Lih. Ajffl [19. pi. 34.] return (hall be taken for re-enter ^'^' ^'^7* "• 
or have the land by breach of the condition 3 and one of thefe 
cafes is ftill ftronger, becaufe it is for the advantage of the 
leflbr or grantor, &c. And in 14. E. %• a reverfion of land 
for life was granted to another if he ihould outljve the firft [8.E.S.351.] 
leflee, and the tenant attorned, this was a grant, &c. And 
in 15- E. 2. land was given to John J. for the term.of his g. 2. ». PeoAnentt 9f 
life, and after his deaith to J. D. and hi& heirs, without any ^**"» «o7» 
Vprd of remainder or reverfion, and yet adjudged a good re- 
mainder. Alfo for the fame reafon jthat tl^e revcriion of ^ 
mdTuage or n^ill paftes by grant of a melTuage or mill with- 
out attornment, &c. as was ruled in the time of Ei* x. lEHz^. 
Granty 86*] and yet he had pot the thing in poflciSon to ^^^^' "55- 35- H. 6. 
grant: for the fame reafon poileffion fhall pafs by the grantee Ca 107. a. 
of the reverfion. (46) And in lo. Ed. %. there was tenant 
in .dower of a thirdpart of a mefTuage, and' the heir granted Ploi^r. 159. «. D/irt 
•* the two partSy together with the third part fvhicb A. holds *^^' ** 
^ in dtfvocr wbtn it fiall fally*' and (be attorned| this was a 

A a 2 good 
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good grant of the rcvcrfion without the word reverjion ; but 
only « iht third part whin it Jhallfdl^ lic!^ and fuch words, 
^ whin thi rivirjion Jhallfallj^ are in the principal cafe here, 
as appears above. And as to what is faid of the bahindum 
being contrary to the premifcs, and of another diing, &c. 
^ [ 126. a. ] * this is not fo \ for here the bahindum does its office well^ 
s. in the declaration and limitation of tl^e eftate, and when it 
fhail comnience and take efFeds and by this it is plainly proved 
here, that the intention of all the parties was, that the lefiee 
fhouid not have any thing in the reverfion immediately, for 
B. N,a 467. ' then he (hould have the rent and fealty, and in that cafe there 

would be need of the attornment of the tenant to do the fer- 
vice$ \ but here it appears the contrary, and that he (hall 
wait till the former eftate fail to have any benefit of thi» 
grant; wherefore, &c. (47) And that which is comprized 
under the habendum is not of a new thing, but of the famo 
thing of which the premifes fpeak, for the land and dung 
granted is put in the genitive cafe in the premifes, and in 
37. H. 6. ;. Grants, 13. the bitbindum in the accufative cafe, and b one ; for the re-» 
^?^«<bwideyaitt ^^^^^^ ^f ^* ^^ includes the land itfelf which reverts ; and 
xiS. therefore when a reverfion is granted in uil or for life, and 

executed, the formidon in thi difandtr fuppofes an Imme- 
diate gift of the land, &c. Alfb a man may grant a rent-* 
5. H. 5. S. Plow. 15;. charge out of his reverfion in />* and this will charge the 
14. 44. E. 3. 45. »6. land and not the reverfion. And fo it is if a man grant 4 
44. Aff. 38. to. reverfion in tail, referving a rent thereout, and the tenant at- 

torn, the land after it reverts (hall be charged with this rent, 
and not the reverfion : 17. J?.a. \JPit%. Jb. Exicutirs^ II2.]| 
in z, fare facias fo ruled ; for rent cannot be refcrved but out 
of die thing that is given; wherefore, &c. (48) And in 
Litt, [ § 525. ] a confirmation of the eilate of hufbs^nd and 
wife for both their lives (hall enure to the hufband as a re- 
Lit 1*9. a. 9.x. 4. iS. maindcr. A Ifo a confirmation to tenant for life, the re* 
^l *|iow.^'a C^ mainder over in fee, and the lelTee accepts the deed, this (haU 
Lit. 524. enure as a remainder and attornment Saint Jbrmykb 

e contra. And a confirmation of aa eftate in land, bahindum 
the land, made to tenant for life by him in reverrv>n, or by 
one joint*tenant to his companion, (lu^ll convey the intsreft 

«6. £ Giants 56. ^^ ^^ P^^J* *^* ^^ *^ * ™"* S™*^ ^ difpofiJ of the 
advowfoa of a dmrchy- habendum the faid advowfon, and die 
jprofits of the land, bahindum die land, or the inheritance, or 
all his eftate, or die foil of a wood| or the fiud wood> is good 

enough^ 
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enough for it is comprized before. And it is not like / Plow, 160. a. n. £L 

grant of commoa out of ihfi land, habendum the land, or of ' * 

the herbage of a park, habendum die park ; thefe are not 

good, becaufe it is of another thing: and in a fi^ronger cafe 

by an implication in law the habendum (ball be conftrued to 

benefit a ftranger and one not named in the premifes. (49). 

As if a man give land to one by deed, habendum to him to- 10 Co 50. b. 4. £. ^, 

gether with the daughter of the donor in frank-marriage, ^g ^^ ^1?erk. iZi 

this fliall enure to both, becaufe the wife is the caufe of the »9- H. 6. 17. 11. Aff. " 

ai. 8. Co. 73. a. 4. 
g^ft, and in cafe of divorce (he (hall have the whole land, mjt. 147. b. Cio. 104. 

and by intendment of the law the land and wife (hall be given 7-H- 4- 16. la. iq. a. 

* ' ^ Aff. a«. 9. II. E. J. 

together to the man for the advancement of the wife: and Vcrdia, 31. 19. 2.3. 

AeaaAriiori in • this cafe here; for, as is (aid before, the ^^^1 \^' l'J\ ^ 

xeverfion of the land is equivalent to the land reverting, and 

Aen the land is comprized in the premifes, and then the ha» [i2o. b. J 

htftdum of land is wdl enough. And al(b (onetimes the ha- ^S. H. 8. la b. lit. 

htndum in a deed ferves (or a declaration of the intention of *9<' 

the donor or grantor, and dot for a limitation only \ as if land Pla 160. a. 5. Mar. 

be given to two, habendum one moiety to one, and the other J?**eJ\,^ ^* \^JiL 

moiety to the other, this makes them tenants in common, 361. a. Pcrk. 36. 45. 

where by the premifes they were joint tenants; and this is ^^ Aff. i^ piii.iDs! 

a cafe in Liuleton [ § 298. ]. (50) Alfo 8. E. 3. [ 59, b. ] »• 7- «• Ca43, 41. 154. 

land was given to two, to have to one for the term of his life, a9S. Lit 31. 27. H. S. 

remainder to the other in fee, this was good, and (hall enure V\ ** ^^ ^« ?^« '' 

folely and feverally to the parties accordingly. Alfo land is 19. 

giveif to ope and his heirs male in the premifes, habendum to tP** P^ 'i^- *>. Shep. 
• r -^ Touch. io8» 109. r. 

him and the heirs male of his body, this is only an eftate-tail, Woodp 1739 174.] 
notwithftanding the premi&S were a fee-fimple. So here the f *• ^'^^ 5°™- *9^ 

SuCDu Touch* q8« and 
habendum declares the intentioo of the Abbot, that this grant note (4) thov.j 

(hould not enure as a prefent reverficn immediately, for then 
it ought to draw with it the rent, fealty, and fervices of the 
]e(ree for life ; but this (hall enure to take eSeA in future 
after the reverfion &ils anS not before, for he has limited a 
mean fpace and diftance between the end and determination ^' '^ ^ 
of the firft leafe and the commencement of the fecond leafe, 38. £. 3. 36. a. Br« 
/. from the Fca(t of Saint Michael next after the death, &c. ^^"^^ ^ '^ 
And Stamford, Saunders, and Brown, Juftieesy ar- 
gued all to the (ame purpofej and Brook, Chief Juftice^ 

(49) f . or T. 1. J^b. Rce. 19. AemJ* in the cafe of Amifet who wu tht wife of Kcbard, 
CmaUf divorced for affimty, againft Rich, ihe fon of IfiUiam de Sudburj^^ 

NotCf That if the diTorce be it the fuit of the hulbasdi^ihe ihaU have the whole, a8< fllS* 
[ 13. a. pi. kt* 1 Perk. pL ajS. ♦ JDysr, ?«• ofeord. 4. £.'i. Plow. 115. 

A a 3 i (omr^ 
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3S. E. 3. By BtLKNAF, i contra. But afterwards in Eafter Term the judgment waB 
land which N. P. holds given for the plaintiff, J. diat .the leafc was good ; for 
in dower, the revcjfion B ROC ICE laid, that he had prepared an argument on both 

paffes by fuch form of , .^ • r t • • r i t . « . 

grant. But 35. H. 8. udes, and if any one of his companions had been agamft the 
rccrasothtrwife. ^^^ j^^ ^NO\x\A have argued for it, and this for a different 

reafon than had been yet mentioned \ but he never told this 

reafon in his life* 



Hilary Term, 

2. and 3- Philip and Mary, 



Warren againfi Lee and Others, B. R. 

iflaftdbedevSfedby^ (51) jN trefpafs for breaking a z\ok hy Jafper Jf^arren. 
^nJ^'tba^jbe ^JMi againft Lee and others, the, defendants pleaded not 

tdueattB. tbanidfftfin, guilty, and at tilft prius tliere was a demurrer in law upon 
ceafe to the fecond fon the evidence. And the cafe was, That the father of the plain- 

intailj— ^.whenofagc tiff was feifed in fee of land holdcn in focage, and by his laft 
may enter for breach of . . % • r i_- 

the condition, and bold will m writing gave the land in the premifes thereof to his 
for her life. ^jj-^ for the term of* her life, on condition that Jhe Jbould 

* r 12*7 a 1 ■'•'•,• 

C provide for thcfaid Jafper^ being the eldejl fon at fchool^ and 

Dyer, 117. b. '^^^g "^^^ «^ '« Virtue and good f7iarais at her own exptnce 

until he Jhould he of the full age cf twenty-one yean : and 
afterwards in the end of the will, lie gave the land after tbt 
death of his wife to his, fecond fon in t'aily referving the fee- 
fimple, and died ; the. wife entered and broke the condition ; 
Dyer, 35>. * ^^^ ^^^ ^^^^ J^fp^^ ^^^^^ ^^ came oif age entered, and brought 

this'adtion of trefpafs during the life of the wife : the ques- 
tion was. Whether his entry were lawful or not ? (52) Firft, 
[SwinbKWilIs,i49,x5o. it is to be confidered, Whether a condition may be knit to a 

^**2:T.^"»^' 401.40*- devifc, or not ? And it fecnis it muy,and this by the fiatutes 
2. Black. Rep. Ill 5.1 ' j^ ■ / 

,. RoL Abr. 4... (L) "^ '^'"'' 32- f ^-8. c. 1.] and 34. and 35. i7. 8. [c. 5.] which^ 

6. 7. 14. H. 8. 7. a. give power to the devifor to make devifes at his free will' 

Pttfc^oi ^^ ^*^ ^^^ pleafure fpr the advancement of his wife, &c. or other* 

wife, &c. Alfo, to prove this by a cafe in Littleton [90. b.], 

. that the executoi;^ of the devifor of land deyiiable by cuftom 

fhall fell die land> they do it not, the heir enterSi &c Alfo 

fuch 
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(uch devifes of land In ufe have been common. And fee a 
condition, that the devifee (hall pay rent to the wife of the 
devifor, and a claufe of diftrefs to the wife ibr the (ame ; 
whether this deftroys the condition^ quare hene^ H. i8. Eliz. IKtr» 33. a. 
fol. [348* a- Pifl'^ Alfi), note for whofe benefit and advantage d- „g ^ , H^ 
this condition was made, and by whom it oUght to be per- Atir.471. |.Cto.359« 
formed. Alio, Whether the condition knit to the particular 
eftate only be deftroyed and made void by the limitation over «<»• Co. 4o»4i* k« 
in tail, the fee iimple remaining in the devifor, or not i And 
it feems not, although the remainder had been oVer in fee, 1^1365. Ca lit. 212. 
for there is a difference between the rcfervation of a rent ^^ \X^ * 
and of a condition; for die one, x. the latter, may be without Pn'k. 164.4(4. 563. 
deed by livery accordingly, and the former not without deed Fonwdon^ 68. 
indented, &c. ; and although the remainder be not entailed 
upon the condition alfo, yet it takes effeft upon this con- 
ditional livery : and fee Perkins accordant thereto, the lail 
chapter of his book [^ 831.], who makes no queftion of the 
condition, but whether he in remainder (hall take advantage ^,. PiowTAii. 
of the breach of it; and it feems not, &c. (53) See alfo 
F. N. B. in €x gravi querela [201. C] fuch a devife upori 
condition, &c. remainder over in tail without condition, and 
good : and if a man make a leafe for life referving a rent and 
re-entry for defeult of payment, remainder over in tail, this jeaiit'scafe inCB. ai' 
remainder does not deftroy the condition, becaufe it is made J*^ ^**- 347- 5- H. 7. 
all at one and the fame time : but when the condition is once R.694. 
annexed to a particular eftate, and then by another deed the 
feverfion is granted by the maker of the condition, there the 
condition is gone, cau/a patet. Alfo, Whether the entry of 
die heir of the devifor for breach of the condition be lawful, 
or not ? and what eftate he fliall be adjudged to have ? and, ^ * ' 
Whether the remainder be thereby defeated, or not ? And 
it feems, the entry is lawful, although no re-entry or entry 
are exprefsly referved to him, becaufe it is tacitly implied in 
law when the condition is to be performed by the devifee : D«er,33.«. i3S.b. t. 
♦ and this fort of condition carries with it a penalty, x. the # r ^* u 1 
defeasance of the eftate to which the condition is annexed. ^ /' * J 
And in common reafon he who was prejudiced by the de« 
vife, /• the heir who was difinherited by it, fliall take advan- 
tage of the breach of the condition, (54) For by Glan- 

(53 J A. devifes lands to his mother for life, and after her death to B. his brother in fee, 
provided if his wife being enceint ihould be delivered of a fon, that then the lands iiiould 
romain to him in fee, and dies ; the ion is born, and it was holden that this provifo does 
not deftroy the mother's eftate^ but only 5/j. 23. £/;«, C. £. [Fearue Cont.Rcm. 195.] 

A a 4 viL, 



[ I27- b. ] Hilary Term, z^and 3. Philip and Mary- 

1. 6. to. Co. 85W b. 17. rzLi [lib. 7. c. !• fol. 44.] the father cannot inake a devife of 

1. 4tt. b. Plovfr. 4i4.b. jjy^j ^thout the aflfent of the heir, but widi his affent he may. 

And it feemsy that the remainder is not deftroyed by the 

entry, but the heir fball have only an eftate for the life of the 

wife; for there is a difference between this remainder made 

[f eame» Cont. Rem. by will, and a remainder created by deed and livery ; for in 

i9*»193j ^e laft cafe the entry defeats the livery; but it is not fo in a 

Dier 117. b. i«a. a. ^*''> ^^^ * remainder by will is good, although the particular 

9. H. 6, 24. b. 37. H. 6. eftate were never good; as if to a monk, &c. And the law 

KqI Ab.'474. ^^ ^^ ^^^ ^^^ ^ taken in the £une manner as if the de« 

Vide Perk. foL xiS. in yifor had exprefijy rcferved an entry and retainer during the. 

. ^ * life of the wife ; and fuch tempering and qualifying of the 

penalty fhall hot altogether defeat the eftate, &c. as Litt. 

E 7 Det 10 f§* 3*7'] ^*3^ ^^ re-entry and retainer until, &c. ifriiich is 

Plow. 524. x.'RoL Ab. only in lieu of diftrefs or pledge, &c. (55) Alio a feoftment 

t!^Co. iJb^* of two acres upon condition, and that for the condition broken 

he may re-enter into one only, that is good ; and if tenant for 

. life and he in remainder join in a feoffment upon condition^ 

and that one, x. the tenant for life, may re-enter, this is good^ 

without defeating the whole eftate : alfo the cafe of 2 1. if. 7. 

r^T '13- H.^24! 6* of land given in tail, remainder to the right heirs of the 

Co. Utt 202. 1. 224. a- donee, upon condition that if the donee or his heirs aliene in 

J. Ca 76. a. 10. 144 H. _ . /I *• , t , , *. 1 i- , 1 • . • 

^. ,2, 24. fee. It mould be lawful for the donor to re-enter; this is a 

good condition, and (hall defeat the alienation for the tail 

Afl:2i8. Br.CondWoift, ^^\ and not the fee. 9uare hoc. (56) Alfo the cafe in 
jii. PIo 4.2.b; Perk. ^^ •^ ^' ^-' ' 

563. 108. 10. Co.- 40. 29. Aff. [159. pi 17.] of a devife to Clerk to be prieft, re- 
mainder to a commonalty in fee, &c. and he in remainder 
{hall not take advantage of the breach, becaufe no words of 
the will give it him, and alfo he is a ftranger to it ; but if the 

, ' words had been, '* provided that if the condition be broken^ bis 
J1.H.7. i7.a. xi.M. ' '^ . » : . 

7. iz. a. 3. Co. 65. a. *^ ejlate Jhall ceajey and he in remainder may immediately enter ^* 

PtoJ^^'J^S.^'-Vs* a* there he fliouW take advantage, although he be a ftranger, 
»6. H. 6. Entry con- becaufe the eftate determines there without re-entry : and 
an- b! conir.' Dy. 222! therefore if I make fuch a conditional Icafe for life, with con- 
a.contr.' dition, /. that the ejlati Jhall ceafe^ and then 'aliene the re- 

verfion, the alienee ftiall take advantage of this condition, 
6. 12. H. 7, 8. 12. Lit. becaufe the e^Jate determines without entry, &c. Alfo there 
BfN.C.465! Inft.2i6! *^ * difference between the pleadingof a condition comprised 

in a will, and in an eftate or grant made by a man by livery, 
ri.Eq.Ab.ios.note(tf). ^^ eftate executed in his life-time; for in the firft cafe, no 
Fcame,Cont.iUm.i93, deed is neceffary to plead the condition to defeat the eftate % 
'=»*•"* '•'**""J but in the other, it is. 

(57) A 
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* (57) A MAID-SERVANT andaftrangcr confpircd to Whether a fcnnntiet^ 

fob her miftrefs, and at a time appointed in the i^J.^^ \^^ ^ h^iLf! 

night flie let him in at the door, and led him by a candle tp *r^' *>«*» ""^ **^*nK 

thecandlrwhifcheinur- 

die bed of her miftrels, where fbe lay afleep> and the ftranger den her, bat not fjyins 
killed the miftrefs in her bed, the fervant neither 6ying or ^^^'^^t! 
doing any thing except holding the candle r Whether flie be ther it be petit treafoo 
principal in this death as well as die murdeier ? and alfo> 1^^ ,5 5 q 1 
Whether this be petit treaibn in the fervant, as t^e principal Hal PL Cr 14. 5a 3. 
afior is only a murderer? AndFoKTUAV^ Cbiifjufiia^hsld ,ab*4a *i.eVi7i. 
her a prind^ and trutrefr, Bkook, Chief J^ftiet rfCB. ^^'J^'^ ^' "• 
and Hark, KUJitr of the RoUsy agreeing : but Brook, Chuf «. 4o.ACi5/cnNnpt. 
B^nm^ Dalyson and Stamford, Juftka^ $ iontra. 5/- \h. ^ ^' ^\^' '*• 

• » •/ y » AC ja la. Aff. 59. 

mU^ Eaft. 16. Elix. foL 332. a. po/l. DaL Rep. 41. %j. ao; 

4. I. 9.H.^.47. b. 4. 
13. H. 7. iS. la aa.Afl:4ft. F. Oorooe, 309. 314. 35a 395. Mo. 91. SenL ao. fi. Hawk. 
P. C 131, a. Hawk. P. C. 445.] 

.(57) By the letter of the law (he ihall be principal, becaufe prefent at the a£t, and con- 
imnirg with the murderer from the beginning to tne end ; but by the intention of the law 
fte appean only acceffiary* for the openme of the door and holding the candle wera no part 
•f the conrummationiand fo the law was holden 3. E/iz.fofl, 183. b. 



Ballard againft Ballard. 



(58) ^HREE co-parceners of land in gavellcind in Apurchalerortheihare 
^ reverfion, dependant upon an eftatc for life. The ^^ l^w"^ 
youngeft alienes his part by fine in fee, and the tenant for life tte with another of tho 
dies, the eldeft fon enters into the whole. And the middle ''*'^'*"*"' 
brother and the alienee bring a joint w/it ir parthiom fa- aBend.^o.'\ ' ^ 
ciendd npon the ftatute 31. /f. 8. c. i. againft the elder bro- ^- *•«*'• 4»* J ^* ^ 
ther, who pleads the' general iflue, s. that diey do not hold [Ro>><n^ Gavaik. 109. 
together^ and by undivided, &c« And upon the evidence the 
caie appeared as above. And thereupon the defendant de- 
murred in law, and the jury were difcharged. And by the ?^|^^I^^' l^h ^ 
opinionof PoRTM AN, Brook, Stamford, Brown, Hare, 8. bl a43. a. 16. 17. 
andBAKBR, theaaion is not maintainable as above, fpr at S;^*;tf ^i J!; 
they are entitled to feveral writs of partition, 1. the one to 43- ^ v 27* 41. <• tt. 
die writ of co-parcenary at common hw, the other by the * ^^!'Vi H. 7!*^ * 

(58) ia.£//«.M«///««M:'i Cafe. [Palm. 136.] 5/r£^ipar^Mf///><nK^deYifedbThia will 
so bisioMHgerfiM twenty nobles per ann. and to the others feveral fnms annuaUj to be paieL and 
deTiUd his land to his eldeft fon, ufon condition thai he fionld pay fitch afam^ andmpon defaaii 
of the beir^ thai the executors fiomld have it^ and pig the fame \ if they failed^ that thefaidde^ 
vifiesjbwld retain \ the heir and the executors did not perform the condition, the younger 
fon ent€red,«and adjudged that his entry was the entry of the others, by Nov, Aitmief 
^eturalf Lent Readings 1^31 - -^ 

ftatute. 
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ftatute, but they cannot join. And alfo qu^trt^ Whctfac!'' 
the entry of the eldcft givefeifin to the others, or not? which 
is difficuk to the ftranger, as I believe (a). 



(a) By the alienation oFooe co-parcener, 
the other and the alienee becumc tenant in 
comnion, Lit. fedik. 309. and Co. L\t. 167. b. 
and Dorc (x) there. And the entry of one 



tenant in common fervcs for all. See Hob. 
120. and the books cited there, and Cowp. 
219. 5* Burr. 2607. i« Black. Rep. 675. 



Wilford and Wilford, Executors of their Fjithcr# 
agaittft Wilford their Uncle, 

Devifcof Und. to^. in (^^j TT^ILFO R D' the father and tcftator was bound 

fee, conditioned to pay ^^^' f^ . . r £ u j j j * .l 

five hundred pounds i if m an Obligation of nvc hundred pounds to the 

ilSd'^his^S^^^with'the corporation of Merchant Taylors in L^»Aji, no day of pay- 
like condition. Thede- ment being exprefled, or any condition in the obligation '/ 
parthci'dcb^ 'i*dics^ afterwards he made his will in writing of lands in fee fimple 
the money is demanded j^ London^ and gave and devifcd them in fee (imple to his two 
of the executors, who _ , t. . ' 1 .>..f t- , » 

refufe. Whether ^.*8 lons and executors, upon condttiony that tfthey did not pay the 

heir may enter to per- faidfive hundred pounds to thi [aid corporation according to the 

form the condition ? ■' "' ... 

fuart. tenor ofthefaid obligation^ then he willed that the find gift 

Dicr, 33. 6. Co. 30. will and bequeft Jbould be void and of no effeSiy and that then 
39! 3. '38.^. 3. 1 1. & h '*</^ words J s. *' that then as now^ and now as theny I will 
12. Uit. %. 337. Flo. cc gi^g and bequeath the premifes to thefaid Wilford the uncle^ 
N. c. 125. * ** /« have and to hold the fame to him^ and to his heirs for ever^ 

r Mod f sh " ^^^^ condition that hejhallpay the faidfum of five hundred 
Touch. 404. Feame, «^ pounds to the [aid corporation^^ as he*had willed his iaid ex* 
w^. 2^!"™ i!°Br. Ch! ecutors to do. The father died \ the five hundred pounds are not 
Caf. 147. 3. Term Rep. paid by the* executors ; the uncle died not having paid them ; 
»43 4 ^ q>-44'-J ^j ^^^ ^ demand of the money is made- upon the execu- 
* [ 1 28 b. ] tors. Whether the heir of tVilford^t uncle may enter, and 
be in a (ituation to perform the condition, or not ? quaere. 



{a) Manfeli 
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(a) Manfell and Herbert's Cafe. 

(60} A M A N feized certain goods belonging to French- 
men in time of war upon the Tea, and carried them 
to hishoufe. A ftranger pretending to be vice-admiral with « 
great number of perfons came' to the houfe where the goods 
were, widi force, and made an aflault upon them Azt were in 
the houfe at the gate of it, when a gentlewoman came out of 
the houfe unarmed, and was killed by one of the fervants who 
came to take the goods, by the throwing of a ftone at another 
in the gate. And the party who came to take the goods 
procbumed, and (aid, (before his coming) ^ that Be wouii 
^ maki him a Cohs wbd ktpi. iht g9cds ;" and (aid alfo, << that 
" he would make him to know the hafejl in bis houfi** ^4tri^ 
Whether this be murder iiyiiit dnth of the woman ? 

And the cafe was moved among all the Judges, and divers, xj 
SAUNDER9, HioHMAN, Chief Baron^ Whyddon,Browk, 
and Daltson, JuJlicfSy and Brown apd Catlike, Ser- 
jeants^ and the Attorney and Solicitor General held, that if 
it appeared' the woman came in defence on the part of 
Maunfdy then this was murder in Herbert and all his. com* 
panions \ but Brook, Stamford, Morq^an, D yrr, and 
Pridraux to the contrary, for no malice was intended a^jainft 
the woman, and murder cannot be extended beyond what 
was intended, &c. And the firft held, that if two fight by 
^appointment beforehand fo to do, and an indifferent ftranger 
come to part them, and be killed by one of them, it is mur- 
der in him who killed; and fome Cud in both, butthe others 
would not agree to this. 



Where perfons aflem- 
Ued with force to feize 
good* under pretence «f 
lawful authority, and t 
womanunarmed coining 
out of the 'houfe was 
kUled by a Aone thrown 
by one of the aflaUants 
at another peHbii in the 
gateway, this i$ murder 
in them alL 

t. R. 3. A. 7. E. 4. 14. 
a B. N. C. 194. 4. 
Ca 40. b. 7. Co. 10. 

Dr. and Stud. 134. b. 



lamberty J. P. 144. 
Plow. 97. 314. r.o». 
ffooe«a6s. 3x44 Croinp. 
too, iS. B.N.C.a37» 
ScaoiCordp iSw DaL 
Rep. 40.Poultoo, 120. b^ 
Plo. loi. 174. la. AC 
7X. Stamford, t6. 
Ciomptoo, ao. 

[i. M.H.P.C.44T. 1. 
Hawk. P.C. 127, iiS. 
Fofter C. L. 351. 356. 
SeeDoogLao7. Cou-p. 
830. Caid. ai8. 244.] 



(a) In the A6ri(i^<mentt Lond. 1609. this 
cafe U entirely omitted, though it is in all the 
editions of Dyer's Reports, and taftttd of it, 
the Ahri4gemcHt has the following note in 
French : 

*' /• GonflabU pointed to one, and faid to 
his friends, " Behold King Edward^ be both 
** fent to the juseu to give up to bin tbe king^ 
** dom, and Jbe baib anfwtred bim^ tbat be 
*• gain it in tbe fwordt and yet Jbe knows 
" tbai be batb right thereto. It is not a 
<< dire^l affirmation that another than the 
''queen hath right to* the crown within 
•* 1. Mar, by the greater opinion. Yet he 
<* had jud^ent and execution as a traytor. 
*« Shtare^ if he be not within the declaration 
"or as. £.3." 



This is not in the old edition of 1592, nor 
in any other that X know of, nor in the 
MS» of ineditcd cafes in the Inner lempte 
librarf. Yet Lord Coke, 7. Rep. 10. b. 
cites it thus: »« In 2. & 3. Ph. and Mar. 
" Dver 123. One Cl?«/7a^/^ difperfed divers 
" bills in the ftreets in the night in which it 
'* was written, that iT. £. 6. was alive, and 
*• in France^ &*r. and in Coleman-ftreet in 
'' London^ he pointed to a young man ai)d faid 
" that he was King Edward the (ixth. And 
'* this being fpoken de in:U*vidno (and accom" 
" panicd with other circumftaoces) was re- 
*' folved to be Iiigh treafon ; for the which 
<* Confiable was aitaiuted and exec «.ed." 



(61} ALSO 



^ 128. b. ] Hilary Temi, !• and 3, Philip and Mary. 

Ifafubjearefufctore- (gj) ALSO it was movcd, that if the queen fend a' 

turn into the kingdom x\ ^ . • « t * • i- • ^ 

upon the king's man- fpecial mandate under the privy or great feal to 

lUte^hisUndsaodgoods ^ny of thofc who arc now in parts beycmd (ea, and vriio dc- 

fliaU be fei2€d for the ^ ^. .. . .,' ,. .. .^ . « it 

kmg^s ufe. parted out of tae kuigdom without hcenfe, 1. that they Inall 

2^icr, 375. 165. b. return into die kingdom at a certain day upon pain, &c. and 
they refufe to come, their lands and chattels fliall be feized to 
s.£Li77.a. N.B.S5. the ufe of the queen f>r the contempt. And a notable {ntc^ 
t)icr, isx. b. 7. Co.ao. ^^^^ ^^^ ^j^^^^ ^f f^^^ ^ -matter in 19. E. z. in the ex- 

r I Hawk. P. c. 91. chequer againft the earl of Ricbmmd called H^Uiam of Brii^ 

II. St. Tr. 60, 61. I. fanm ^)|o ygf^ f^( for \^^ Gafcony by the king, and refufed 
Black. Com. t66. 4. "^ . .... ^ t . • . 

III. 4. Bae. Ab. 170^ to retum into the kingdom at the king's conunaQd^ where* 

^7^] upon his goods and chattels, lands and tenements were com- 

manded to be fetzcd into the hands of the king, &c. . 



♦ [ 129. a. ] ^ Marrow agMnft Drew in Error. 

• 
H a writ Of entry be (62) A W RIT of error was brought by Marrow againft 
^be^nVby* -^ 2)rw upon a judgment by v.eRlia in a writ of 

miiUke of the attomeyt entry in the quthnsy and the error was affigned in die original 
k IS error. , ^ which Writ was retumaUe, and returned on die Morrow 

Pyer, 168. a. Noy, 57- ' ^ • 

I. RoL Ab. 100. I. of die Purification in 7. Bd. 6« and the tefte was die i3di day 

^^' ^- ^•^; f\^ of Fehruory in die fame year^ which is out of Term, and after 

la. the day^of the retum ; and diis was the negligence ^f the 

[Bime«,i7. Cowp.415. attorney, for the writ was firft made returnable in fifteen 

%. Black. Rep 836. j^ys of Eafterc and for expedidon he caufed it to be erafed^ 

DoQgl. 135. I. Hen.BL i J , r -^ 

191. 541. 3. Term and the Morrow of die Purification inferted; and forgot to 
Rep. 657. i-ConuDig. ^^^^^ ^^ ^^^^ ^ ^ ^^^ j^ ^^ ^^^j^ of January^ Vc. 

therefore qu^tre^ Whether this {hould be amended ?— And at 
length the judgment was reverfed. 



Bonville againft Payne. 

a tenant in tiul before (63) O RAND FATHER, fether, and fon : granflfather 
i;?-.!!i'olSn?» tenant in tail before the ftatute 27.//. 8. [CIO.] 

to his own r»s^t hcir«; made a difcontinuancc in fee to the ufe of himfelf for life, 

. ^^3) Tenant in tall makes a feoffment and dies, and a gift in tail is made by the difcoii. 
tinutc, remainder to the iffue in the firft tall in fee : the fecond tenant in tail dies without 
iffuc, his wife pfivily enfient with i^fon j the iffue of the firft tail enters, and thtn the other 
liTue is bopi and enters uponiiim, and kc brings alfize, and not maintainable, Piowd. Que.8 1« 

and 
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and after his death to the ufe of a ftranger in tail, and for de- «^ <5onee enteri and 
£uilt of fuch iflue to his own right heirs, and then died, encc'int; G/ifonencen 
And afterwards the fether died before Ac ftitute ; and after «f^ ^^ ^*^"^ * ^«' 

. ^ thtr he (hall b« wmit- 

the ftatute the ftranger died feifed of die eftate tad executed ted ? or may >f/s iflue 

by the ftatute, without iffuc, his wife being privily enceint : JT^ '^ ^^"^ "P^* 

wherefore the ion, as right heir to die grand&ther, entered, Dy.i3.b. 51. 191. iq4« 

and aftcrvwurds the iffue in ventn fa nuri is bom : Whether ' ^ ^ 'J * , * ^ H. s! 

be can re-enter upon die fon ? or, Whether the Ion is remitted, 54- *>. N. B. 39. M. n, 

or not ? And fu^trt whether he be remitted; becaufe by the Reniitter,49. B. n. c! 

ftatute he is die firft perfon in whom any remainder in pof- *5»- i. &». M. Benl 

195. contr. 1. Inft. 348. 

ieffion vefts, and this is of a fee fimple, of which eftate necef- b. 

grily by the ftatute he muft be deemed in ; wherefore, &c« [Hob. 154. 3. p. Wma, 

^ 461. Plow. III. Com. 

1% Remitter, (C. 6.]] 



The Biihop of Carliflea^tfiif/?.Smith. 

{64) A W RI T of wafte was brought by Robirt bifliop Whether wafte by « 
^ ofGxr/i/ragainftone5«//A,forwafteinGir/i/7,. S^^^J'"* 
place In Lambeth Marjh^ and the writ was todiedifinheriting church or of the biihopl 
Mfthijaid hljbop : and he counted, that hewas feifed in fee of ^' 
die place in right of his church, and of his bifhoprick afore- "' b!V%^.'H! el^s^^ 
feid, and made the leafe to die defendant 5 and upon nul waft ^' ^ 57. •• 
fait pleaded, it was found for the plaintiff, and alleged in i?b. ^*'^' ' *' '^ 
arreft of judgment, that the writ ibould be to the difherifon 
rftbe cbureby according to die Regifter in wafte by a preben- 
dary, which is to the difinheritance of tbe prebend. And It [Regtft. Birv. 73. b. s. 
was alleged diat die printed Regifter in die laft writ of wafte JJ ^j '^•- ^ ^ 
but one, [fd. 76. a.] is to the difinheritance of tbe faid 
H/hop of the blejfed Mary of Lincoln. And two manufcript 
R^ii/l^rs are to i^c. of the (burch^ ^c. 



Eaftcr 
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c, 



Heydon and Ibgrave. 
Attaint upon 13. H. 8. (65) T N ihc attaint between HeydTn and Ibgrave in 5. R. 

defendant. the ftat. 23. i/. 8. [c. 3. §. 5.] Upon which this attaint was 

R^!^rri.^mifft^l^ brought, the writ ftood and was not abated. And the falfe 
fpcciaiiy pleaded. oath was afligncd in this, that twelve jurors of' the firft in- 

Knot allowed to be gir- n r-j *i_ r /• 1 j • . • ^u ^ 

en in evidence on th:r queft laid^ that forty acres of land in Sarret in the county 

firft trial, it fliaU not be ^forefaid were not contained in the letters patent of king H. 8. 
heard on the attaint. " <s^.r»oAiv 

^ , . ^ nude to one J. and one B. 4. Juhy 35. if. 8, And the 

Co. i.it. 394. 125. b. T J ^' ^j ... 

Hob. 227. 28. E. 3. 90. plaintifF averred affirmatively, that they are conUuied in 
3 Leoa ?62.* ^^ '^ manner and form as he alleged in the affize brought by 
Caio Dv 87 H^y^on againft Ikgrave. And the truth of the cafe was, that 
Rol. Contin. 360. in the letters patent the vill was miftaken, and alfo the name 

of one who was late a tenant, for it was fuppqfed by the let* 
ters patent that the land was in TVatfordj and laite in the te- 
nure of John IVbiiton^ gent and this was true \ and afters 
wards in the tenure of John Johnfon^ but this w:^ fidfe, for 
he was excepted out of that leafe by expreis words. And 
yet by ftatute 34. & 35. H. 8. [c. ai.l of mif-recital, non- 

!! rS.^5.' ^^* *"* '^^^^» ^^- *^ ^^ ^^^^^^ ^y ^^^ co}xnk\ for the plair>tiff that 

the land paffed by the letters patent -, but in the pleadings in 

[Bui. Ni.Pr. 222. Gift. ^^^^ *^ ftatute was not mentioned, but generally that if. 8. 

Evidence, 42.] by letters patent bearing date &c. gave the faid tenements in 

Sarrethy the name &c. as above. And the Tuftices of affizc 
4. EL 212. a. 7. £. 4. , 

^9. b. 34. H. 8. 53. b. would not permit the ftatute to be given in evidence to the 
|»oft. 331. 22. jyj.y becaufe it was not pleaded, or cmbarrafs them with it, 

And for this reafon the Judges in banc would not have it re- 
cited in evidence to the grand jury, becaufe it was not given 
in evidence to the firft jurors : wherefore the plaintiiF in at- 
[BuU. Ni.Pr. 222, 223. taint was afterwards nonfuited. See a patent void for mifc 
3. Black. Com. 404. J y^cital, and i contra in H. 3. Eiix. fol. 194. and 195. poft. 

(65J 28. EU». [Goldf. 23. 3. Leon. 162.] Hfydou brought a writ of right for the (amc 
knds^'.fuppofing that he was relieved by the ftatute ; and it waj ruled ter tot. Cur, upon evi- 
dence to the jjury, that the land docs not pafs by the ftatute, becaufe there was no certainty 
in the gift, for it was not in the parilh of Watford, And afterwards 30. £/;jjj, upon fuch a 
writ cf right brought, the cafe was moved again, an "ruled as aborc. 

Agard 
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Agard agatnji the Bi(hop of Peterborough and 

Another. 

(^) QpARE Impidit was brought by Agard againft the A church being void, 

^V^ bifliop of feUrhmugh and Denton^ clerk. And ^^ ^^^'l^^ 

the plaintiff counted that the earl of Oxford was feifed of the of the next avoMbnce. 

advowfon of O, in fee, as in grofs^ and prefcntcd the laid 5!!?^'"\Tr°- '•■^*- 

^ & -^ r PhJ. and Mar. Rot, 701. 

Penton^ who was idftituted, U^. in the time of Hen. 8. Rookwqod. 
And afterwards, u 43th Sept. in the firft and fecond years of ^^^^l^^ *^ 

the now queen, by his writing, fliewed to the Court, that the accord* alBcnL r 

Earl granted the firft and next avoidance of the find church, ^. And. 15I '* \ 

when firft and laact it (hould happen to be void, to the Cud ^' >57* >>>- 

N. B. 14. b. 

A^ardi and further Ihewed that die church was void by %, k6L Ab. 45. 

realbn of ti^e bid DewUtf% being induced to the benefice of 

Vp-nuiftir in the county of BJfex^ which induction was in 

Jpril^ in the firft year of the prefent queen, which was before 

the grant of the advowibn, and b alleged in the count ; * by . 

reafon of which indudion, andl by virtue of the ftatute i-^' -' 

^i. H. 8. [c» 13. §• 9.] of pluralities of benefices with cure, 

a|id of the value of eight pounds by the year and more, the 14. H. 7. 18. b. 

church was void \ and averred d^ benefices to be above the ^ 'l^' . . 

wy. »o|, 300. 377. D. 

value of eight pounds, and counted over according to the 4- ^ 79- 2. H. 4, 

ftatute ; and alfo in the conclufion of the count averred '^' ^^ 

L 1.- J ^ !•_« J /J. L .*L J rOlbCCod.75S. WatC 

that this avoidance was the nrft and next after. the gift and cief^. L. 88. 3. Leon. 

grant aforf (aid, &c. And ifliie was joined upon the indudion, '9^* 3* ^^^V '5i<>^ 

and tried at ntji pnus in pjfix at the laft affixes, for the 196. Sec s. Bhck. 

plaintiff. And it was alleged in arreft of judgment, that the ^^^^ 

matter of the count as above will not maintain the quare 

/0^/i/iV for the avoidance ^forcfajd. CaufapateU 



Zl% 
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I 



Sir John Shaw. 



£dmcnd 

died without iffue 

male. 




Alice Poly. 



Thomas 

within 8£rc. 



Tenant fof lift, re- (67) 'TpHE king lord of lands holden in chivalry, W^- 

mainder in taij, re- 

main^ei 



1 



der in fee of land 
bolden in chivalry of 
che king : he in remain- 
der in uU dies hit heir 
Wtthin age, the king 
gr>mu over tlie feigniory, 
and the tenant for lile 
dies. S^. Whether the 
grantee (hall bayc the 
ward? 

Moor. 608. 



«. H. 7. 
H. 6. 5. 



1$. a. 33. 
Dy. IJ7. ^ 



(67) 2. Co. 94- a< 



mas Shaw the fiither being tetunt in tail thereof to 

him and die heirs male c^ his body, remainder to the heirs 

of the body of Sir John Shaw then dead (whofe right heir 

was then Alice)^ remainder over in fee Ample to the right 

heirs of Sir J. which was the faid Alice. The £ud fbmat 

the father, in 27. H. 8. after the death of the faid Sir J. S. 

and Ed. S. covenanted to fuffer a recovery to the iiie of 

one L. who was the wife of the fiud E, for the term of her 

life, and after her deceafe to the ufe of 71 £. the father, and 

the heirs male of bis body, and for de&ult of fuch iflftie to 

the uie of the heirs of the body of Sir I, S* then being dead, 

remainder over to die ufe of the rig^t heirs of Sir I. £• 

and the recovery was fuffered accordingly. And after the 

ftatute 27. H. 8. [c. 10.] the (aid eftates were executed 

in pofleffioa accordingly* And then Thomas the ftther 

died, living the fiud Z. — his (aid (on 71 within age. And die 

CcLitt. 78. Rabert Bingbam^ tjkuirey fcifcd in fee of the manor itf 
Bingham Melaim in Da^fei/hire^ holden of Sir John Hsr/Uy Milame, as of hit manor of 
HorJlty\Melcum in chivalify, in the 12th year of Elix, levied a fine of it to the ufe of him- 
felt and Jane Kts «ife, and his heirs, ao. Elix* he levied anorher fine of the fame manor 
of B. M. to the ufe of Ro^rt hi* fon and heir in tail, and afterwards to the ufe of his own 
right heirs. 30. EUk. Rtbart the fon died, having iffoe Richard. 31. Eiiz, Sir John Hor» 
fiey fuffered a recovery of his manor of liffl^^t Mcicnm to the ufe of himfclf in tail, and 
afterwards to Str Roh'ert IhrJIcj in tail, and then to his right hcrrs, and died without ifftic. 
36. E/iz Rohfri Bingham the grandfather died. 41. EMzi Jane died. Richard Bingham 
the heir in tail within age, with John Sirode and Ann his wife, father-in-law and mother of 
Richard, entered itito Bingham Meicum, and demifed it to ll^iltiam Albert for fcven years, 
who acmifcd it to George Strode^ eff. for fix yean and an half, and he being ejefted by 
Sir Robert UorJUyy Richard taieanil Edward Gore brought eje a tone firmer. 24. £. 3. 33. b, 
M. 41. and 42. £//«. Rot. 144. This cafe being found in a fpecial verdld, three queftions 
were moved and urged by Coat, Amrney Genera/^ ex Parte Strode^ plaintiff, and by Tak. 
FIELD and others, rx parte HorJleVf defendant, ift. Whether the remainder to the right 
heir of Rohcrt Bingham the grandfather, limited upon the fine of 20. Eliz. be his ancient 
rcverfion, and the i Robert the fon being tenant in tail holds of him, and his iffue (hall be ia 
ward to the grandfather as at firft, a d not to Sir Robert as lord paramount } idly, Whe* 
thcr Sir R^/bert, coming to the feign'ory after the death of Robert the fon, being tenant in 
tail, and during the life of the tenant for life, ihall have the wardfliip of the land after the 
death of tenant for life, for now the iffue is in by an anceftor who never died in Sir Robert't 
homaire ? ^dly, Whether by the faving to the lord upon the ftanite 32. H. 8. c. i. Sir Robert 
(hall have the'third part of the land in ward durin|( Ricbard*% minority ? M. 41. and 4a. 
£/ir. Ro!. 144. And the cafe on the iSth of June m Trinity Term^ 43. Elnc. A. D. 1601. 
was adjiid»'etl in B. Ri in all the three points for the plaintiff: to which judgment slfo (by 
the R'port vr Sir John Popham, Chief J^fiicc), each of the Judges at Serjeant's Inn in 
FheHu'o'i, Ci 5.NCH and GaWDY excepted, agreed, tejle Johanne Strode. 

VXng 
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king afterwards granted the feigniory to Lord Rich in fee, 
who is fcifed of the fervices by the hands of L. and after- 
wards L. died, ^are^ Whether Lord Rich ihall have 
the wardihtp of the body of the heir and land becaufe the 
father T. died before the feigniory was granted ? 

(68) The cafe in M. 2^£* 3. [33.3.] was as follows : Lord »4- 1. 3- »»- 
and tenant in chivalry, the tenant made a gift by fine for life, u^ 3] .g'. ^ 
reniainder to hufband and wife in fpecial tiil, remainder over 
in fee to the hufband ; and afterwards the lord granted the 
feigniory, and the tenant for life attorned, and afterwards the 
donees in remainder had iflue of full age, and died during the 
life of the particular tenant for life; and afterwards the iflue L ^6^* ^* i 
had ilTue within * age, and died, and then the tenant for life 
died, the HTue of the iflue being within age ; the grantee of n. H. 7. 10. a. 40. 
the feigniory fhall have the wardfhip of the body and land. '^' ^* ' ^ " 
Ruled in ward (a). 



(a) Wardihip, with the reft of the feudal fervices, aboliihed by ii. Car. z. c. 24. 



Hill againjl Grange. The scrjeant-s cafc. 

(69) npkESPASS was brought by fV. Hill againft Land cannot itriaiy be 
Grange^ for a trefpafs committed In a mcffuagc "^P"^^'^^/ ^ * ^ff^- 

* ' ^ ^ ^ age, but fuch word may 

and two hundred acres of land in Daltcn ; and the cafe was, be con/lnicdto pan the 

That a man feifed of a meiTuage and one hundred acres of p^j^^. J^rti^ "***"^°'* 

land in 2). leafed it by indenture in Auouft in the third year ^herc rent is refenred 

of the prefent reign to John^Grangi by thefc words, <* his AaUbe pLd^^^hu 

«* meffuazt in Z>. with all the lands to the [aid nuffuafi hi-- "^^^^ ^"^^* ^^> ^o' 
•*' ** , J M *» named laft. 

*' longings habendum to him for the term of twenty years^ ren^ Dtmand or tender of 

« during annualljf^tyJhiUings at the Ftaft, of the Annun- 'X'^T^^ 

" ciation of the Blejfed Mary and Saint Michael the Arch-^ i» gccd. 

•* angeir with a claufe of re-entry for non payment of the l^Z^orJry\^. 

rent by ten days after any of the faid Feafts ; and then the "^n P^rfon m^y enter 

leflbr granted the reverfion to W. Hill the plaintiiF in fee, by the ftatute la.^^H.*^! 

to whom John Grange the leflee attorned; and afterwards ^'34- Andfonayth* 

'* t . i *. >-i patentees of a reverfion 

W. HiU demanded the rent on the 9th day of October in the 01 Edw. 6. and of all 

third year aforefaid, due at Michaelmas in the faid third year, '''^^' ^'"^ ^ ««• «• 

and the leflee came an hour before fun-fet, and offered the See Plowd. 167. s. c. 

rent, and the grantee rcfiifed it, and afterwards re-entered, ^>u w. 164. ^ ^^' ' 

and the leflee oufled hipa, and the grantee of the reverfion ^ ^' ^- 483- 

B b brought 



[^ 130. b. ] Eafter Term, 2. and 3, Philip and Mary. 

l^rought a writ of trefjiafs. And for the trefpafs in one httil* 
dred acres of land rcfidue the cafe is, That the prior of 5# 
was feifed thereof in fee in right of his mooaftery, and leaicd 
them by indenture under the convent feal to the (aid John 
Grange,^ in the twenty-fourth year of H. 8. to have to him 
for twenty years, rendering amiualiy forty {hillings at the 
Fcafts of Saint Michael and the jinnunciation of the Bkjfed 
Aiary^ with a clauie of re-entry if the rent (hould be in 
arrear by ten days after any of the Fcafts. And afterwards 
the prior by 'deed iaroUed under the convent feal gave and 
furrendered them to the faid king //. 8. in fee. And after- 
wards the (aid king died feifed thereof, and the faid tenements 
defcended to king Ed^ 6. And afterwards the faid king EJL 6. 
' by his letters patent granted the reverfion and rent to the 
faid W. Hill the plaint i<F in fee; and afterwards the pbintiff 
demanded the rent, and for non-payment by the fpace afore- 
faid he re-entered, and /. (?. the leffee oufted him, and he 
«7. H.6.«.a. 3. E. 2. brought a writ of trefpafs* (70) Stamford, Jujlicej 
Ba-. 208. Plow. 170! thought that land might be appurUnant to a me(ruage, but 

4. Co. 37. 31- H. 8. not parcel of it; but Saunders, Brown, and Lord . 

160. 1^ 3a,H.8. 1S5. „^. v,ri- t ^ r t 

£r.4 Mar. 483. 171. Brqoke, e contra^ bccaule they are of the fame nature, but 

accord.* Fuib. 77. u. y^^ j^y ^^ words abovc the land palled by the intendment of 

£.3.194. 1 inft.217. ' ' *^ ' . 

b. IX. £. 3. fed. 526. the parties, and the open cognizance of the ufe and occu- 

I\^fr.i^«, «t P*^*^" ^^ *^ '*™* *™* ^®"^*^ togcdier. Stamford and 

Brooks thought the payment fhould be at the next Feaft 

0/ Saint Michael^ becaufe it is annually^ and by equal 

portions. But Saunders e contra ; becaufe his own refer-* 

vation, &c. appoints by the (videlicety) how, &c. See 10. £• 3. 

r ♦ I -ii. a. ] [4.3- ^' P'* 4*] V^ annuity. Stamford and all the others, 

that the demand was one hour before fun-fet, which is the 

artificii«l day by Br acton, and the f natural day is * twenty • 

2 "sauiidL^T* S^! ^^^^ hours, s. the day and the night : and it is good enou^, 

578. ] imi the tender of the rent in the £une manner on the laft of 

Ck)ngMbk, r 4^^l^. *^ ^^^ ^y^ ^*^ without ,a double demand, /. at the Feaft, 

Br. Tender, 41- accord*. Uc. And notwithftanding the pleading is, for the whole dajr, 

ditlon, 192. 6. H. 7. ^* fr^>"^ ^^ rifing to the fctting of the fun, this is not 

3. b. Plow. i7», 173. ncceflary, unlcfs in cafes where the fum of money is very 

5. Ca 114. 1. Init , \ . rj LI • . . - ' 

202. a. 215. «. l^rge, and requires a conliderable time to pay it in^ &c« 

[5. Com. Di^. 43a. 4. Stamford ai>d all the others, that every grantee of the 

Bac. Ab. 357,] revcrfion fhall take advantage of the condition, by the 

exprefs words or intention of the makers of the ftatute 

t A day large or natural i« nvcnty-four hours long, drift or civil is twelve hourt long. 



£after Term, i. and 3. Philip and Mary. [ 131. a, ] 

f 3a. H. 8, c. 34. j or by the equity of it. A ftat)tte {hall be - 

received according to that expofition which the fages neareft ™^' *^^' 

the fime have given it, and this ftatute is a general remedy 

for a general mifchieF. Alfoall thought that, the patentees 

of king £j. 6. (hail take advantage by exprefs words, or by 

equity. And for the form of ftatutes penned in thefe words, 

« our lord the kingj* fee [lO,] Ed* ^ [ft. I.) c. 3. for main- Woiw. 164. 

prise to be found by them who have charters of pardon, ice. 

and 2S* E' 3 [ft* 5i c. %.] for trealbns» 



(71) T\IVERS leafes for terms of yegrs were made by the On » ftoftmmt of 
^ late abbot and convent of Cmi., of partel of their ^ '^^J^ ^ 
demefne paftures* And king Henry 8. granted all the fcite of attorney to ' make 
of the monaftery and the demefnes, as well thofe that were ^^l ^ the'kaftiSd 
in leafe. as thofe that were out of leafe, to the duchefs of >" ^« ^^^^ «' '^ *»«« 

*%' t I /-' t 4-1 t.i» 1* 1 /» •<- 1 <- 1 without thr attornment, 

Ricbmond for the term of her life, and then died feifed of the or agreement of tht 
reverfion in fee, which defcended to king Edward 6. who ^^"^1' ^ ^^ 
granted it to the late duke of Northumberland in fee : and 
the duke made a deed of feoifment of all the premifes to 
certain perfons to the ufe of his eldeft fon iv'ho was earl of 
ff^arwUi^ and Mary his wife, for th^ term of their Hves, 
with divers remainders over, and made a letter of attorney /o P^' '*'^ 
make livery ; and the attorney did make livery in one pafture, 
which was in leafe for years, in the name of all ih the county, r- ^ni? c. t6. §. 9.I 
&c. wiichout any attornment of the duchefs, and without any 
agreement of the termors. ^»«r#. How much fhall pafs i 
And in this cafe it was hoiden by Saundbrs, Whyddon, *9*H-^- 33* a* 
Brown, Stamford, BKooKfi, Chief Baron, A. Brown, ^ ctnl^uS^Tfl 
and Catline, that if a man make a leafe to one for life, offment»fi.7.] 
and afterwards the leflbr make a deed of feoffment, with «. RoLAbr. 8. 2.Co^ 
letter of attorney to enter and make livery, and it want thefe ^^' 
woids^ << and all others thence to expel^ isfc" and the attor- 
ney tbereupon make livery, it is not a good feoffment, be* i7* £L s4^t. 363. 
caafe it is a diffeifm of the leiiee, and not a lawful aft, which 
is intended in law in an authority to make livery : but the 
two Chief JufiiciSy PORTMAN and Brooke, and Dali- Co. Lit 46. b. yi. U 
soK, yufikeySiit ]. Baker, DYER,andtheATTORNBY and ^^'^^ ^** 
S0X.ICITOR General, ir«n/r#, Idio quare. FideJtmU^ 
jK »7. MUz^foi. 33^ pf/l. 

B k^a . ^ (7a) IN 



A Inft. 3S4. 



* [ 131. b- 1 Eafter Term, 2\ and 3. Philip and Mary. 

Reade againjl Rochforth and Others. 

ContlDued from pa^ (72) TN appeal, Readi againft Rochforth and otlicrs, the; 

111. a. fupra, where ^ r ' -^ . • 1 j /r 

fee the abftraa. cafe was, Two principals and one accellary were 

arraigned at ihe fuit of the king upon * the nonfuit of the 

plaintifF in appeal, and all pleaded not guilty, and feveral 

Dyer, 150. writs of vtnin facial were awarded againft the three. And 

4. Co. 47,4s. after the return of one of them L-rved, one of the principals 

made default, and the other principal was tried and acquitted^ 
and the acceflary was alfo found not guilty as acceflary to 
one of the principals who was outlawed ; and the abettors 
were inquired of feverally by the two inquefts, and then the 
other principal who made default came in upon the exigent 
by the flieriff. ^art^ Whether he fliall be tried by the 
inqueft firft returned upon his plea, or whether a new 
venire facias (hall iflue ? But by the roll, this procefe 
againft the jury was difcontinued, and z ntvr venire facias 

i.Co.65. 4i.Aff24. awarded. AviA quare^ Whether if he be acquitted, die 
faid inqueft fliall inquire anew of the damages and abettors, 
for the acceflary, or whether the firft afleflSnent and inquiry 
(hall ftand ? (73) Alfo, Whether if the laft principal who is 
to be tried be acquitted (by which trial the acceflary alfo 
would be difcharged), the Juftices of ntfi prius fliall give 
•judgment upon him, or the Judges in the king's bench; 
becaufe the Juftices of niji prius did not give judgment of 
acquittal upon him at firft, as they well might, as it fccms by 
ftatute 14. H. 6. [c. i.] And afterwards the laft principal 
was now acquitted at the laft nift prius^ and damages were 
found at ten pounds, and that the plaintiflf was fuflicicnt for 

StamHo^. b them; and at the requeft of the acceflary the jury found 

[s. Hawk 2$8. 191.] damages for him at two hundred and twenty pounds, and that 

... the plaintift' was infufficient. And they found fix abettors 

and procurers of the apiieal's being profecuted againft him 

ex malitia ; fo the acceflary had his damages aflefled by three 

r , A • • , juries as above, ^are upon which of them he fliaU have 

[». lait. 3 05. J ' ^ 

procefs againft the abettors ? And as it feems upon the lafi^ 

XI Co. 7. becaufe before that he was not legally acquitted* > (74) And 

[2. H^k< •89.] af;:erwards SwinAorne the acceflary fued ^fcire facias againft 

the abettors, in which writ he made no mention of the 

acquittal of the principals ; wherefore exception was taken^ 

&c. Alfo fome of the defendants pleaded that they did not 

abet, and one juftiiied by reafon of the common voice and 

fame; 



Eafter Term, 2. and 3. Philip and Mary, [ 131. b. ] 

fame; to which the plaintiff replied, that he did it of his own sumf. m. 171. 
wron^, without any fuch caufc; and fa it was found; and "^ ^' 

alfo that the others abetted, &c. and damngcs aflbffed; and 35- H. 6. 14. 
be bad judgment ^«/ <7WiV/V« 



Trinity Term, 

2. and 3, Philip and Mary. 



^75) liAEMORANDUM^ That it was moved for a %$. H. 8. c. ». as" to 
^^^ doubt among Ap Judges and king's Serjeants, ^'^S^^n^^rpt^^ 
\Vhether, if trealbn be committed in France^ or any where by i. andi. Ph andM- 
out of the realm, it be inquimble and triable by law at this ojir/rtf,ot 31 H.8.C.21. 
day, by the ftatute of 35. H. 8. c. 2. bccaufc in the fbtute* w.thrcfpcc^ totbeinU 
of I. and 2. Ph. and M. c. 10. it is enabled, That all trials ^onty.*^" 
btreaftir to be bad^ awarded^ or made for any treafon^ faallle Dal. Rep. 38. Dy. 
bad and ufed only according to the due order and courfe of the ^^ ' - 

common laws of this rcalm^ and not otherwifj (sTr, And it L 3 • -J 

fccms that notwithftanding this, the ftatute 35. [//. 8. c. 2.] ^^.^3;^.^^' «. Ca 
is in force, becaufe no offence of treafon committed out of 58. $. 
the realm was triable here by the courfe of the common 5!."' '^^**' 
law, therefore this ftatute enlarges the power and authority 3- ^«^- »'• *+• 
of the trials of the realm in this point : but for treafon com- [**tf *H^'p^'^' ll\ 
mitted in a foreign county, and triable in B. R. or in any Fo/t- ^' ^^ 238.] 
county at the pleafure of the king, by ftatute 33. //. -8. ^^^ 5« *»• 
c- 23. it feems otherwife i becaufe this treafon by courfe of Tryal, j», 14. * 
law was triable in the county wi^ere the offence was com- ^^"^ ^' 
mitted, &c. And yet the inrent of the ftatute i. and 2. Ph. [2. Hawk. 363. 1. H. 
and M. c. 10. was to remove tiie two accufcrs and two H P. C 199, 30a] 
witnefles. And for the caufc above, the Judges, Sir John. ^'^' ^' ^^'* 
Baker, and Hare, Majier of the Roils^ were a/Tcmblcd, 
and they thought as above, ^\\\ by the words above,' j. accor^ 
ding to the order and courf of the common law^ it (hall bo 
intended that the trial ihall be in tne county where the 
indictment is, and alfo by twelve men, &c. and tl>is ^as in 
the Michaelmas 51? rw following. See H. 12. Eliz. foj. 286, [2. H^wW. PI C. $6% 
b. where this opinion of trial in a foreign county is con-, ^^^-i 
firmed by the Judges of both the beiKbes. 

B b 3 Grene- 



[ i3?^- a. ] Trinity Term, %. and 3* Philip and Mary; 

Grcncfield againft Strech and Others. 

Latfe by A. by inden^ (76) A SSIZE of novel dijfi'tfin was brought by /. Grefti-^ 

as furveyor general of fi'^l^ againft Piter Stnch^ IVilliam Strech^ and 

jf.'s lands mP.danifcd others; and they all appeared by attorney, and plea<lcd no 

wah rent and re-entry tenant of the freehold named in the writ, judgment of the 

refcrved to. and daufe ^^j^ ^^d if, &c. nul Urty »c and the aforefaid plaintiff 
of warranty Irorn <^. ' ' ' ^ 

fcaled by both Whc fimiliter. And the recognitors appeared on the firft day of 
therthisbeagoodleafc? the affifc, and then the plaint was abridged ; and they found by 
befw vcSia*^ afliia 'p^cial verdidl, that T. late marquifs of Dorfet^ was feifed of 

the plaint abridged. the land put in view, and plaint, &c. ir^ his demefne as of fee. 

[3. Vin. 167.J 

^ , ^ And he being fo feifed thereof, one Richard Phillips and one 

Benl- %» I- Leon* 1 . 

5. £ Benl. 41, > S.C 7*- Chauntrel^ as the furveyors of the faid marquifs of his feid 

P^ 7^^ ^ 'tenements at London^ in ttie pariih of Saint Dunftan in the 

^ , ^ ^ ^^fiy »n the ward of Farringdon Without, by indenture, 

©.Co. 76, h. Cro. II. , '. , ^ ^ , /. ,. . ./ n. 

e. pL 56. Cambden beariiig date, &c. and to the Uid jurors m evidence ihewn, 

^^ 358^ gave and granted to the iaid Ptter Strech the faid tenements, 

with the appurtenances thereof, &c. as by the faid indenture 

between the (aid Richard and 71 Cbauntrel of the one part, 

and the (aid Peter of the other part made, more fully appears, 

the tenor whereof follows in thcfe words: (77) This inden-' 

ture witneffeth that Richard Phillips and T. Cbauntrel, [as] 

furveyors general of all the dominions, manors, lands, and 

tenements of the Right Honourable T, Marquifs of Dorfet 

in the county of Devon, if^c. have demifed, granted, and to 

nj r • -| ferm letten unto Peter Strech, Vc.for the term offixty years, 

rendering rent to the ♦ marquifs, with a claufe of re-entry 

' ' ' * to the marquifs, &c. and with a claufe of warranty from the 

[Gbdb. 389. 3. 6ac. marquifs ; and in witnefs thereof as well the marquifs as the 

y furveyors fet their feak, dated at London, &c. , by virtue 

whereof the le(ree entered, &c. and then the marquifs died 

feifed ; after who(c death the land defcendcd to Henry late 

duke of Suffolk, as fon and heir, who entered upon the land, 

and was feifed in fee, and s^terwards was attaiVited of high 

' treaton, by which forfeiture, and by virtue of the aA 

33. H. 8. [c. 20. §. 2 ] the queen was feifed in fee, and 

granted it by letters patent to the plaintiff in fee, which were 

ibewn to the jury, and entered verbatim, by reafon whereof 

the plaintiff entered ; upon which (aid plaintifPs poffeflion 

thereof the (aid Peter and the other defendants entered ; upon 

which entry the plaintiff hath brought this affizej and prayed 

the 



S-Co-yy. 



Trinity Term, 2. and 3. Philip and Mar5% 



[ ^32. b. ] 



Ac advice and dire£tion of the Judges, whether the grant 
and' leafc abov« made to the faid P. S. be fufHcient and 
good in law, or not; and if it be fuffici^nt and good, then 
they by that no tenant of the freehold is named in the writ ; 
and if it be not good and fufHcient, then they (ay that the 
£ud P. Ss and ff^, S. are tenants of the freehold. (78) And 
further they (ay upon their oath, that the faid plaintiff was Pycr, 65. h. 
feifed of the tenements in fee, until difl'eifcd by nil the defen- 
dants to the ufe and behoof of the faid P. and /^. and a(refs 
damages, &c. for the difTeifin of the lands put in view and 
fpecified in the phint, without regard to the abridgment. 
And for the difficulty the Judges adjourned the parties to 
Ifyiminfter \n the exchequer chamber before themfclves; 
aa4 there at the day they adjourned them into C. B. and fent t*9- E. 3. ii. b.] 
the whole record of the a(ri;&e thither, &c. And laft Term ,». Aff. ij. ' 
the (aid P. S. pleaded the death of frUIiam S. the joint-tenant [BcndL 4a. pL 74.] 
(a) puis darnln contlnuatifey l^jc. (79) Firft, Whether the. 
)ca(e be the leafe of the marquifs or not ? alfo, Whether the 



Aff. 16. 7. H. 7. 
a. 5. H. 5. %. b, 

^ r<OW. 118. 9. E. 4. 

finding of it in L$nd9n be void, or not ? Alfo, Whether the 40. a. 37. R 6. 3. 
words as fttrvtynrs fl^all have intendment that in fafl: they ^**'' ^^' *" ^^' *" 
were furveyors, or (hall only be fimilitudinary ? Alfo,Whe- 



5.H. 7.a.a. 3- 5-4. 



tbcr the whole verdict be void in ail, or only for the term, *^* ' 

and then the finding of t^e refidue, ;. of the tenancy of the x. Kcbk, S67. 

fireehold, and alfo of the feifln and dilTcifin, be good or not ? « „ ^ ^ 

^ H. N. V*. 90. I. 3. Cow 

VVl(b it was moved that the patent \o G. is not good without 42- i >• 4* i^v- 14s- 

office found, notwithftanding the flatute 33. i/. 8. and 

this by ftatute 18. H. 6. [c. 6.] But a fpecial aA was pa(red 

for the attainder of the duke of Suffolk in the time of the now 

queen; wherefore feifm and real poflblTion is adjudged i^ the 486.' 

queen without inquifition. Alfo, bccaufe damages are [cro. Car. 417. 46a 

a(fe(red for the diileifin of all the tenements put in view, ai^d 3- TennRep.734,] 

plaint, without having any refpc£t to the abridgment of the 

plaint. « 



{a) By 17. Ciu 2. c. 8. made perpetual 
b" '. Jiu\ 2. r. 17. death of one of the 
p;irrics between vcrdi^\ and judgment is not 
crrur, if judgment be entered within two 
I'crms after vcrditl. And by 8. and 9. ^. 3. 



c. I !• ^. 7. if there be two or more plaintiffs 
cr defendants, and one or more, of them 
ihould die, if the caufe of fucb action fur> iv^ 
to or againft the furvivor, the writ or adtioa 
Ihall not abate. 
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* [ ^33' ^- 1 Trinity Term, 2. and 3. Philip and Maryr 

Hall againji Pyndar. 
AnaaionwUlnotliein (8o) TERROR brought upon a judgment given before thq 

T^^I^'T. "^y^ "^ '«'''•«■* «f C^mArW^* in laft Sturbridg, 

precedent fair. fair ♦. And the errors were affigned in this, That the plaintiff 

the defendMTkr the ^^ *^ Original aftion counted upon a contraA and under- 

judgmcnt be omitted it taking made in Sturbridge fair then laft paft ; and no plaint 

is error. 

[jenk. com. 5. c. 48.] was then begun in that fair. And die other was^ Becaufe no 

Kitchm,. fol. 99, 100. m(jurment of amerciament of the defendant was given. And 
a. Inft. 221. J & p 

Finch, fol. 132. 10. both the one and the other was holden to be error, by all the 
Co. 73. b. 37. H. 7. J J ^f ^Q^h benches, 

Cr. 99. 1. RoL Ab. •' o 

544- a. Inft. 274. 14. El. 3x5., a. Dy. 75. 7. E.4.23. a. Bulftr. 2x. 23. 6. £.4.3. b. 13. 

£.4. 8. [4. Inft. 272. 3. Black. Com. 33. Wood's Ipft. 490.] 

(80) M' 33* 34. £//"«. entered Eaft. 33. £//». Rot, 189. Error by ii* Parker v. Onefy^ 
upon a recovery had by Onelyv. Parker in debt for performance of covt^nants, in the court 
ot piepowders of Cunterburj^ and the ftyle of the court was, ** Pleas boldm in the court of 
** piepoiviier in the city of tantexbmy^* without faying " bolden in full market ;** and this by 
Wray, Fenner, and Clench, was error, and judgment Was rcvcrfed againft the opinion 
of G A w D Y, becaufe the pica w as concluded " according to the cuftom of the faid city,** Yet 
note 13. £. 4. 8. b. pi. 2. piepowders without market. And this book was not remem- 
bered by any one, which is verbatim agauft this rcfolution. 

M. 42. and 43. Eli^, B, R. [Moor. 623. pi. 854. Cro. Eliz. 773.] Hall brought a writ 
of error againft Jones on a judgment given in the court of piepowders of the market in the 
city of Gloucefter\ and the judgment was rcverfcd, bccaule the faid words do not concern 
any matter touching the market, and therefore the court has no jurifdiftion in it : and it 
alio appeared thcrq that they were fpoken before the market, 

Hil. ^.fac, B, R, Rot. 231. In a writ of error brought by Goodfon v, DrejffielJ [Moor. 
830. pi. 1 ri6.] torevcrfe a judgment given in the court of piepowders in Rocbefiery it was 
adjudged that luch court by cuftom might have fuit of bonds and other a6tions not touching 
the market, and often adjudged good here ; and a judgment in Hertford court affirmed 
accordingly. 

Venirt facias there returned before the mayor and bis deputy, is not ,p;ood, becaufe a Judge* 
cannot make a deputy. Every plaint /hall be entered in the fame fair, and not before, or 
out of it. 8. H. 7. 4. b. 10. Co. 73. Dyer, 75. 89. 315. 8. Co. 59. ^c'<?fA<rr*8 cafe. 

CromptonU Jurifdiftion, fol. 230. b. 272. concerning piepowder courts. 



Michaelmas Term. 

3. and 4.. Philip and Mary. 



parfon make a Icafc rcn- wife, granted the next advowfbn to another, after 

dering rent, confirmed ^^^^ ^^^^ ^^ incumbent made a leafc of the benefice for 

( I ) This leafc is void in all. See 7. Co. 8. a. Earl of Bedford't cafe. Hob. Rep. fol. 7. 

th€ 



Michaelmas Term, 3. and 4. Philip and Mary. [ 133. a. } 

the term of fixty years, referving tohinafelf and his fucceffors by the patron andoftfT^ 

T/. . I 1 . • 1 . . , . , * J nary, and afterwards tho 

lets rent than the valuation in the king s book by ten pounds, parfon be d«.privcd for 

And the patron, grantor, and his wife, and alfo the ordinary "J^fy-^s^* «^e *;-antee 

"^ ' ** ' 'of the ttrm prefyntjng 

confirmed the leafe; and afterwards the incumbent was his ;ncu;r.bei.t, (hall ;^ 

deprived for marriage, and the grantee prefented his elerk, j^^^y^^^ *^^Z f. u 

yrho entered upon the leffee to avoid the leafe. ^are ; for *38. inft. 46. a. (. 

the entry appears lawful. f cro.^*car* 58*. j. 

» Bac.Ab.3S6. J 



Baflet's Cafe. 

(2) 'T' EN ANT in tail, remainder in fee to aftranger, the ^. tenant in tail, n^ 

tenant in tail levied a fine with proclamations, and ^^t'l eL^' ^IZ' 

he in remainder died, his. heir within age, j. of the age of his heir within age (.^1 

five years, and then the tenant in tail died without iflus, fo mily^hav!^ hisaOion ii 

tfiat a title to an adion of formcdon in the remainder accrued *"/ ^^^ ^^^^ Wort 
, . > 1 /. /T» 1 /• i- i- I or within five yean after 

to the mfant, who futtered nve years more to pafs after the he is of age. 

title accrued without bringing his action of formedon, yet v. BenL 21,^1. 

he may have his ad^ion afterwards within age, notwithftanding J^"*^ ^^^ 5» cap* 47- 

the words of the ftatute 4. /f. 7. [c. 24]. which favcs and Dyer, 130. b. 

referves the adlion or claim of the infant until his full age, [Cruife on Fine^i 22S. 

and then he ihall have five years, &c. And this was agreed p"* 5^^ ^' ^^**^ 

byail'the Judges of both benches, and Master Baker and pj^^^ . 

KIaster'Hare, in the petition of right o{ Bajpty which Br. Parol Demurrer, 4. 

was in the nature of the formedon in the remainder; Grif- Markad^i'cife, that th« 

FIN, the Attorney GeneraL being of a contrary opinion. P*"»* ^^^ «^ demur 

. . . without pica pleaded. 

Alfo it was movec!, Whether in a formedon in the remainder Moor. 35. 

the parol demurs for the nonage of the demandant, where ^^'\^' ^^: ''• 
'^ . ° ^. ' . 11. E. a. Afe, 45. 

the tenant does not plead any plea in bar, or not ? for in the 145. 
Jiottingbam Eire [3. £. 3. Fitz. Age, 72.] the parol de- 
murred, becaufe it was in the nature of a writ of right, where 
a fee-fimple is demanded, and as heir : but 8. E. 3. [59. 6. Co. 4. 34. 
pi. 16.] is contra^ More of this matter poft. fbl. 136. 
pi. 17. 



Daniers Cafe. ♦ j- ^^^ ^ -j 

* (3) 'TTHE office of clerk of the prince's council-chamber whether letter* pateat 

at Wijtminfur^ and of the books and records there, \ 8o<^» dated on th« 

•^ ' lA. Dec. in the i/ih 

was granted by the now king and que ;n to one V, for term year o* h. 8, when the 

9f his life, who v/as difturbed in the exercifc tatrcof ^'v .ue j^"^"^' "^^ ^^^ 

DanUly 
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37.H.8.andfiledamong Daniel^ againft whom he brought vl fcire facias to repeal a 

the w^urants of that _.. _, _ , ,. ,,/..i/i» r 

ytar, but indorfed to be pat«nt of king H, 0. made to him of the laid otncc after the 

delivered on the X.Dec. ^^^ of Turner the laft cleric there; and the cafe was hi 
ciilys Without any men* . . i « • 1 1 • 

tion of the year of his chancery, J. that the warrant of the patent which Darnel had 

'*^^^* was under the privy fcaU bearing date the laft day of O^cter 

cS^* t^ w^.Ts. ^"^ ^" *^ 37* y^^ °^ ^' ^- ^^ *^ memorandum of the deli- 

x8. H.^ 6. c. I. Plow, very of this d^ed to the -chancellor was indoifed as follows, /• 

Vseh the mareinal note " Memorandum^ That on the firjl day of December in thg 

topbw. 49a. 4. Com. i^ year of the reign of king Henry 8. thi$ bill was delivered to 

Car ?n Ch. Appendix^ " the lord chancellor of E^ngland to be executed at IVeftminfttr ;" 

578. 1 omitting the year of the king's reign, &c, and the warrant 

was filed ambng the warrants of the 37th year of H. 8, and 

the letters patent thereof bore date on the firft day of De-m 

cember in the 37* year of H, 8. Simile M. 10. tf n*. 

f:rtz.^foL . • 



Rufford, ^ido'^Vy againft Smith. 

(4 ) OPENCER and Ceniers as principals, and Bennett Smiti 
and his wife as acceflaries in procurement, were in- 



Principal and aecefi'dry 
•oodemnod on an m«* 
di6hnent for murder, 
and the acccflary par. 
doDcd : Whether an ap* 
peal lies againfl him for 

Sl^nd^b."?^ d'«aed and arraigned for the death of Rufford, and aU four 
in the appeal or ali^e? found guilty; and the principals were executed, and alio 
1. Rol^Rep. oi*. 3 .'inft! 5^n«^// Smith the acceffary, notwithftanding his clergy^ 
^37- 13 >• which was taken away by a£^ of parliament in the 2. 4c 3;. 

5. 4. Co 43. b. 47! of the now queen [ c. 17. ] (a). And afterwards the queen 
i.H.4. 5.b. 6.H.4. pardoned the wife 5 and now appeal is brought againft her 
Cbft. of Kent. 545, by the wife of Rufford 'r and quare^ Whether it lies againft 

[a. inft. 184. 1. H. H. ^j^gr^ inafmuch as no principal is named in the appeal, or, ia 

P. C. 625* *• Hawk. 

P. c. 452.] life ? 



(a) TKat was a private ad to exclude 
Bennett Smith only from his clergy ; but 4. 
& 5. P. csf M. C.4. takes it away in murder 



and foms other cafes from acceflaries before 
the fa£t. 



May V. Milton et Al*. 

Gavelkind land being t^\ a MAN feifed of lands in gavelkind in fee, by his laft 

devifed to an huiband ^ ' j[\ , , ' 

and wife for Ufe, re. Will in writing devifed them to huCband and wife 

IJI^orth^rbSiTs^ for the term of their lives, the remainder thereof to the next 

Whether tlie eWcft fon heir male of their bodies lawfully begotten for ever; and af- 

or aU take by the cuf- tcrwaols the hufband and wife had iffiic three fons and died : 

^^ Whether 
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Whether the eideft fon (h^l have the whole remainder, or in 30.Aflr.47. i.Co. io).a. 

cominoa with his brothers ? was demurred in law in B. R. (a) ^R,^l',l^/^y\f' ^' 

and argued this and laft Term by fcveral. Sec of a remainder v^- ^- Terms del Ley, 

^Jiniori puiro^* in Lattn^ and in Englijh in another deed piow. 38. Query. B.N. 

f* ddift cbjidy** and the father had iiTue a daughter the elder ^- S°*- 

and a younger fon, which of them (hall have it, &c. 71 

16. Eliz. fd. 337. [a. ^/. 36. foJi.'\ 

(5) A woman having ilTue a Ton took a fecond hufband, and haJ IfTue another fon, and 
the fecond huiband devifed his land to his wife for lite, the rcvcrfioa^o the next of blood 
to the wife : the youngcft fon (hall have the revcrfion, and yet he is net nearer in blood to 
the wife than the eideft fon; But the intention mul^ always be re<^ardcd, and for that reafon 
he ihall have it who is heir to the devifor. Plow. Que 35. 1 1 . i/. 6. 1 3. b. 19. H. 6. 24. 



(a) This is an cftate tail in the hufband 
and wife Cfce Fearne Cont. Rem. 139, 140. 
Shep.Touch.4>5. and note (\ ) there ;) and 
conicqucntly' all the foq^ rake equally, as 
the cuftom of gavelkind extends to eiUtcs 



tail. See Mr. Hargrwve^ notes (3) and 
(j] to Co. Lit. 10. a. and for this cafe 
kooinrcn on Gavelkind, 95, 96, 97. %• 
Buck. Kep. iizS. 



■ff 



■ Is Cur. Ward\ 

A, enftroffs to the xSk 

(6) A MAN felfcd in fee before the ftatute 27. H. 8. t^'^^JtZtL 
[c. 10. ] enfeoiFed divers perfons in fee to the of tht.r two bodies be- 
ujt ofhimfetfand his wife^ and of the heirs of their two bodies ^^^{^ in"i>i^ 'Ind liaj 
higciten^ and for default of fuch ijfue to the ufe of the feoffor ^fl^cj rfic iflbe ihaK 
and his heirs in fee. . And after the ftatute they had iffue, verfion, and notby way 
and the huftand died, the iffue within age. ♦ It was moved, ^* remwider. 

Whether he (hall be in ward di^rine the life of his mother \ ^' 54- *• .»^3- »• *• 

^ Co. 91. Plow. Qucry» 

And Saunders, Chief Jujiicey f thought he fhould: for 3S. 3a. h. 8. B.N.C, 

he iaid that the fee-fimple defccnds to him in the nature of ^^^'^ }^' ^^ ^* ^^' *• 

a reveriion, and not as a remainder, for the limitation of the ^ ^ 1 

. * [ 134. a. J 

ufe of the fee-fimple was void, becaufe he will have that by ^ J« . 

^ ' ^ [i. Black. 22. 2. Stn« 

lai^ without limiting it. (7) But yet quare \ for L think 1270. Co. Lit. 11. b. 
diat this ufe in fee-fimple is created and raifed de novo upon ^*i ^^^'^Bwvc's not» 

(b) tnftead of this cafe, pi. 6. in the Abridgment, is written, " It was rcfolved by the 
«« Juftices, that notuithftanding by i. &: 2. i*. c<r M. c. ic. trials of treafon fhouJd be ac- 
** c«!rding to the common law, yet there fliould lUll be two accufers on aq indi<^tment upon 
*• 5. E. 6. c. 1 1. Alfo in mifprifion for concealment of treafon, there Ihall be two a4 well 
** upon the arraignment as upon the indictment [ i. H. H. P. C. 300. ] . And the v^ords 
•* f : tl.c flatute 5. £. 6. unlefs be *voiu4tanly and ^uitbavt torture confefs tt^ Ihall be intended 
** p-S.:;. the irraij^nmcnt. And an accufaiion under the hands of the accufi-rs or teftificd 
•* hv o.l»x.rs ii> fiifficient; and if the accufation be of reccrd,it is fuff.cicnt, though the ac- 
*• cuicrs be dead.". [ i.H.H. P. C. 296. '^ Jcq. 2. Hawk. P. Cor. 365, 366. ] 

t According to this opinion of Saunders the cafe has been ruled in the Court o£ 
Wards. G. 7a/t/, efq. feifed of the manor of Abloh in EjftXy covenanted in confidcration, 
&c. with the daughter of William Mauriccy efcj. to ftand feifed thereof to the ufe of 
himfelf and Margaret for life, remainder to the right heirs of their two bodies, remaindec 
to the right {leirs of G. After the death of G. Pettr I'uke by a firft wife was in ward to 
queen EU%abetb for this remainder in fee, and Bryan Tuke the fon q£ Marg(ffet was vet 
ward to the que^n alfo a9 ward on accoiuit of wardihip j but note die difference (if there 
be 9iiy) between a feoffment to the ufe, and a covenant to ftand feifed. 

a feoffment 
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Py. X37. Co.Ut,%%. b. a fcofFinent of land in fee, and was never in exiflencc before. 

And if he had limited the ufe to his wife only for term of her 

life, the remainder of the ufe to the right heirs of the feoffor, 

the feoffor himfelf would have nothing in the ufe, hut his 

_ ^ T» ^ 1 "g'^t heir after his death fhall be a purchafor as it feems. 
[1. Tmn R«p. 630.J » . o t o 

(S) And it is not like the cafe oi Bokenham in 28. H.2. 

Plow,Qoeri«9 133. [j^pra^ 7- b.J, for there Bckenham had feoffees to his ufe in 
fee, and the feoffees executed an eftate in fee to the ufe of 
the wife of Bokenham for lif?, remainder to B. and his heirs, 
and B. died his heir within age; there perhaps the heir fb;dl 
be in ward during the life of the mother, becaufe the ufe li* 
mited in the remainder was void as a remainder, but it was 
the ancient ufe which was before, and fo it defcended in the 

Dj'er, 99. . nature of a reverfion, and not as a remainder, &c. Idi9 

qiutre bene. (9) And fuppofe that the feoffor had this land 

. by defcent from the part of his mother, and died without iffue, 

[DougJ.777.779. GUb. his heir on the father's fide fhall have tlie land, &c. But if 
^' ^^'^ he do not referve or limit any ufe by expreis words to him 

7. H. 5!^ 4. a. Co. 58. a. and his heirs, but make a feoffment generally, then by the 

[i. Co. 127. I. Wilf. ^^ ^he ufe (hall follow the nature of the land, j. (hall go to 

a. 66. i.Str.xi79. »• the hcirs of the part of the mother only. And fee this 5. £.4. 
7« b. and it is like a tenure fpecially created, and referved 

5.E.a. Awwfy,ao7. before the ftatute oi ^ia Emptores Terror um^ of lands de- 
fcended on the part of the mother, this (hall enure to the 
heirs of the part of the father ; othcrwife is it where the law 
makes the tenure* 



In trefpqfs and juftifi- {^^) jN TRESPASS de claufi fraSlo thc defendant pleaded, 

cation under a frechoU ^^t the hcus in quo^ l^c. is ten acres of land, &c. 

in-^-rcpLcitionthat^. ti.^, ^ r ,^.. . 

Ions before feifcd in fee, whicR are, and at thc time of thc trefpafs were, the foil and 

enfeoffed the plaint^, freehold of a ftrangcr, and the defendant as fervant, &c. 

whom-rf diJcifed, that _ , . , 1 • «• • 

afterward, he rc-entcrcd To which the plaintiff replied, that a ftranger before the 

tf ^"Is b'ad^''^''**'"* ^""^^P^^^ '""^ ^""'^^^^ *^'^' *" f*'^' ^"^ enfeoffed the-plarntiff, by 

Inft 2 Dy 17 ^^^^^ feoffment he was feifed until by the faid llrangcV (in 

Liver dc Entries, 582. whofc right the defendant juftified) diffeifed: and that after- 

II. E? 4. V ^ ^ wards and before the trefpafs he made regrefs and was feifed 

in fee until the defendant on the day and year aforefaid corn* 

L ^34* o. J nnitted thc trefpafs, &c. And defendant * maintained his bar, 

.. ^ ^ and traverfed thc diffeifin, upon which they were at iffue. 

34, H. 6. 30, XI. Co, ^ ' 

51. S3, b. And now the jury was ready to try th^ iffue, and by the 

opiaioa 
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opinion of the Court they (hall not be takeii» becaufe the [ ^^ Ni. Pri. 93, 94. 

pleading above in the replication is bad, becaule he does not ejiz. 540. buI. Nl Pri. 

deny or traverfe the freehold at the time of the trefpafs as ]^^* ^J* *• ®"'^- *^7- 
above, but he ought to have alleged the trefpals meliie be- 
tween the difieifin and the regrefs, &c. 



Kirton againft Birling and Trappcs. 

(li) TJ*NTRY in the quibus in nature of affize. Birling Adiflciformakesaleaft 
^ pleaded non-tenure in abatement of the writ. J:[^'"4-»;|.:'IJ!; 
Trappes took upon himfelf the entire tenancy, without this ^hcwi the icffec enter* 
that Birling had any thing on the day of the fuing out of the tinucs to pay the rent 
writ or at any time fince ; and pleaded a bar, s. the feoffment *? **»« diflcifor j both 

,-, / , rr, ,. . ^ 3 fliaU be d^ircifori. And 

of one IValker and one Hyltcn to him in fee, and gave co- non.tenure by one 

lour to the demandant by the fame feoffors. The demandant, '' \^!^^^^V^ "^''^ 
^ 'are both tenants. 

as to the plea of Birling in abatement of the writ, averred [ ,5. vin. Ab. 181.] 
him and Trapfes tenants of the freehold, as the writ fappofcd ; 21. H. 6. 44. 
and this he prays may be enquired of by the country, and B, 
Jimiliter. And as to the plea in bar of T. he faid that ffllliam 27. AiT 32. 61. 
Kirton his father was feifed in fee until by the laid feoffors 
difleifed, who being thus in by diffeifin enfeoffed Trappes as 
above; and afterwards IViUiam the father died, and the de- 
mandant as fon and heir entered upon Trappesj and was 
feifed in fee as in his remitter until by £. and 7^ diffeifed,&c. x.E.4.6. 7.H.6.4*. 
and made no averment of his plea in the conclufion, " and ^^' "^* ** 
" ibis hi is ready to verify^ ^c" To which T, rejoined as 
above in bar, and traverfed the diffeifin made by the faid 
feoffors upon the father of the demandant, upon which point 
they were at iffue : and at the day when the inqueft appeared 
the demandant would have relinquiihed his firft iffue, becaufe '* ^^' 37* H.6. 13.44 
it was unneceffarily joined, fince the demandant was not ' ' ^* ' ** ^^' ** 
bound to maintain his writ, but might demur to the plea of 
non-tenure of the one and anfwer the bar of the other; and 
the maintaining the writ was only to the damage of the de- 
mandant^ but notwithdanding this, the Court would not per- Dy. 62. 8>i. 132. 141. 
mit it.- And upon the evidence to prove joint-tenancy it H^'^s^' ]l h^^is' 
appeared, that B. before the entry of the demandant, was 9H.6.20 b. i4.-H.?i 
tennor or Icffce at will to T. and that he paid rent to him, "e!^. 35. u. 28.^*3^ 
and that he re-entered upon the demandant claiming the Aflr.*'"-33- -4E.3. 
former eftate; and by the opinion of the Court they are dif- E. 3. ait. 88. Pal 

ftfifors *°^' 
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[ II. Co. 51. 3. Cro. feifors and tenants, becaufc the termor cannot (^ualifj his owrt 
Burr. 107- 1 14, a. Bac. wrongi &c* ' And at laft a verdifl: was given for the plainttflr 
^' 99- ] on both ifliicsj &c. and judgment given accordingly. 

M. 43. & 44. EL pi. II. in C, B. it \va> agreed by Walmesly and all the Court, that 
!f a termor die, and a ftranger claiming as Executor enter upon the land, he i» a difteifoi^i 
Rnd cannot qualify his entry and wrong ; and further, although he get the leafc and fell it 
fts executor, he is not executor of his own wrong, nor docs his tortious diflTcifin qualify. 

But by 14. H, 8. li.a. and Dyer, 133.8; & 32. ft, 6. 7. a. [abridged inBro. Waft c, 135.3 
If the diifcifor claim only a lca(c for years, and the diffeifcc accept rent of him, now ht 
toay punifli him in an aftion of waftc, and the other Ihall be as a letfec. [ Sec 3. Lev. 33. 3 



• [ 135. a. ] * Voynet againfi Chorleton and Another. 

In fuan tmpfSty if the {^^) G) ^^^ ^ impedlt brought by Pofmr againft Ch^rU^ 

Jury ncgiea to find ^'K^ton anJl Charellsy clerk. The plaintiff entitled 

whether the church be , . . ,^ , . . , , r 1 1 • 

fuU, and of whofe pre- nimlelf to the next avoidance by the grant of an abbot and 

fiT^tte^ve'SwI ^^"^^'^^ a"d *« ^^^ defendants join in a plea, and entitle 

Whet u.r the plaintiff themfelves by a Aibfequent grant of the next avoidance of the 

ihcnff to enquire of ^^^^ abbot and convent made to the faid Chorleton j who at the 

thofc points ? ncxt avoidance prefented Chanllsj who was admitted and in- 

Ma*^ Ckir^°^ ^^* ftituted by the ordinary, and traverfcd the firft grant, upon 

which they were at iffue : and at nijiprius the iffue was found 

with the plaintiff, and the value of the church and redlory 

found by the fame inqueft^ but the jurors were not charged 

to inquire of the other points, as is ufual and right, ;• whether 

l^er, 194. b. 241 a. ^hg church be full or not; and if it be, at whofe prefcntadon 

ft6o. 6. Co. 48. 51. ' r 

II. H. 4. 80. Dy. 76.b. it is full ; and whether fix months have (»iffed from the time 

Rol^b 12"* ^^ * when it began to be void ; and thefe points were omitted by 
the negligence of the plaintiff and his counfel. Alio jlo 

may be fupptied by a prius^ as might have been done by ilatute We.ft« 2. [13. B. l.} 
wm^f mquiry oi 6^^ ^ ^^^ ^^^ ^^^ j^ j^^^ ^^^ plaintiff prayed a fpecial writ 

to inquire of the (aid three points omitted, dire£^ed to the 
fheriff to inquire by the oath of twelve, &c. returnable, &c. 
And it was well debated, Whether he (hould have it, or not I 
And fuch a precedent is in Lib, Int. fol. no. b. and that ia 

cJiT^^^^'biu! ^^« "*«a" ^^'^^ ^^^^ ^^^^ ^^ ^ ^'^y of execution to be had 
Nt Pr. ui'j of the writ to the bifhop ; and at length the plaintiff re* 

linquifhed his damages, and had judgment, and a writ to the 

M^iho^fuo pericuUy which note* 

Smithley 



Michaelmas Term, 3, and 4. Philip and Mary. [ 135. a. J 
Smithley agalnfi Chomeley and Others. 

(13) f N qugrtiwtptJit brought by Smithley againft Chonuley If «n rxeeator of th» 

^ and others, the plaintifF intitled himfclf to the next ^?" 1^^ .~« »- 
'^ voicLjice grant it oTcr, 

avoidance of the church by the grant of the true and rightful Us gnoxee miy main. 

patron made to a ftranger, who made two executors by his ou"^V^^l^^ 

will and died ; and the executors granted the faid next avoid- ^ ^'^ 

ancc to die plaintiff and all their intereft therein, and that 7 "• 6'. a- 20. H. 7. 

the church is now void, and averred this avoidance to be the Aff. a. Dyer, 29. b. 54. 

next, &c. and this without a prefert of the letters teftamen- "S-*- '39^. is.H.y, 

^ -^ . , '9- Plow. 2S0, b. II, 

tarjr of the firft grantee. And as it feems, there is no need H.4. 84. a. Plow. 148. 

toihewtheni, becaufe although they never prove the will, ai/',"^^ ^b^'^i^^ 

yet their grant of the advowfoii is good, and is an adminif- Went. 51. 

tration in law ; wherefore, &c. fs- Com. Dig. iii.Oi^ 



(14) T T was enai^ed in the 5th and 6th year, of Edward^, The 5. & 6 E. 6. eruG. 
that the quarter feflions for the county oi Anglefta ing ti^at the quarter W- 
in iValu ihould be for ever hereafter holden' at Beaumaris br hcher> at Beaunuvs 
only, and not eifewhere within the county of Angle fta^ except *^-'>''/;^««' djrwUn^ 
OQ account of a plague, or other umilar infeSious malady \ a f.mons holden dTe. 
and the aft was not printed ; and notwithftanding the faid ad, ^^^'^^ " "^^^ 
Cheteffioos were ilimmoned, and holden by three of the juf- *'^*" tot.j.c49. • -J 
tices of the peace at the town of Newburgh Within the iaid 
county, not by reafon of the plague, or fuch like other ♦ * f i r h 1 
dilea£b utfupra \ and there divers, s. forty perfons and more ' * 

wer« indided of felony^ And at the day of the feflions, the p^^"!^*" 
afi of parliament aforefaid was fhewn to the bench under the 
great (eal of England exemplified ; and was there read before 
the return of the precept by the (heriff and the opening of - 
the books of the clerk of the peace, becaufe the juftices pre- 
tended igagtrance of the a& in their anfwers and exanunations 
taken this Term in the ftar-chamber. And becaufe theypro'- 
ceeded in the feffions without furceafrng upon the view of the 
exemplification,, they were fined by the council, x. each 

judee at one hundred fhillings for the contempt. And by the *' ^' ^- ^ ^* 39^ 
. ^r 1 I . j.rt 1 .1 . RoL Contia 100. 

cpmion of leveral the indidtments above are void, and coram n.Ca 64. la 00.77^- 

BOHJudicey bfc» And the cafe was again put in queftion by ^^' *^* ^'^ ■" ^'^'^' *• 

the mandate of the chancellor, T, 4. and 5. P. and Af, and 

xefolved by all the Judges of England^ and the Serjeant and 

Attnriiey> &c. that the indictments above arc vc^d by reafon 

of 



[ 135* b* ] Michaelmas Term, 3, and 4. Philip and Marjr^- 

I. Ca f. Plow. 207. of the faid negative prohibition, &c. Fidejimtle, M* 33 HM^ 
l/uproy fol. 50. pi. I.] for an office of the augmentations 
granted under the great fcal of England^ where by the ftatute 
for the eredion of the court of augmentations. It (hall be the 
fcal of that court, and Trin. 3. Eliz. fol. 203* 



Turton*s Cafe. 



In^j«n5rW,upon / j^j ^ y J ^ j^^^jj ^i^^^t was brought againft Eli%abetb 

icnc^t h4s a defence, ' ^V^ Turtoti widow, and after a diftrefs awarded againft 

but from :.ge and infir. y^^^ fl,g ^^^f^^ ^ f l^j ^^j^ ^^ ^^ f^^ ^^^ ^f ^hanccrv of 

mityis not able to travel, ' *^ ' 

widednMipoufiatcm may dedimus poteftatem dircSed to Saunders, yujiice^ fuppofing' 

TuSoe^j'of C. B, to go ^X ^^ writ, that on the part of the faid Elizabeth it was given 

to him and receive an the king to underftand, that (he ought not to attorn upon the 

plead for him. ^^® aforefaid, becaufe (he has an eftate in the tenements 

Lit. 570. 9. Co. 86. intailed upon her, and (hewed the commencement thereof^ ■ 

jcnicCcnt. 4. ca. 93. and that (he would plead this matter at the day in banc, but 

5, Co. 5. b. 1. H. 7. rt . J. . till /I • m « ' ' 

37. a. II. H. 4. 28. b. that Ihe is fo impotent and old, that (he is not able to come 

i.H. 5. 13. N.B.a7.b. \^^^ ^^ bench without imminent danger: wherefore the 

Plow. 207. 210. Dy. ° 

ai». ^ 5p. writ commanded Saunders Jufllce to go to her, and to re- 

ceive an attorney to appear for her, and plead the above mat-- 
ter to the faid writ. It was well debated. Whether this writ 

[3.Vin. Ab.a84. Fitz. (hould be allowed or not? (for it was certified and returned 

'• 345- J ferved by the Judge at the day) for no precedent could be 

(hewn for it. But in a writ of per qua fervitta there is a 

dedimus poteftatem in the Regifter [fol. 168. a.] to receive 

the attornment of the party for a (imilar reafon in the coun- * 

46. B. 3. Petition 18. try. fi6) And 43. E. 3. 8. [b. pi. 24.] of a reclu(e, fuck 

\7'lt'V^\ ^i?' ^'t a writ as the above was allowed, as (he could never appear in 

$7* **» *3- 4- "• 4* *• * "^ 

41. £. 3. 8. N.B. 25. a. court. The law is the fame for a woman enceint to be re* 
* ' *^^' ceived by attorney, and this is only for a time ; and ^alfo in 

the cafe where the land is to be loft ; but it is not fo here, 
for nothing here is to be loft but the ifTues ; wherefore, &c. 
And at length by the opinion of the Court it was allowed. 
And a fimilar writ of dedimus peteftatemy to receive a cogni* 
♦ [ 136. a. ] zance,* and certify the attornment of the defendants bein^ 
hulband and wife in a quid juris clamat brought by Flower-- y 
dew againft Coote and his wife, was granted in chancery di- 
rected to Robert Catlyne^ knight, • Chief Juflice, to hold ' 
pleas, &c. and returned ferved in M. 3. & 4, Eliz. & curia 

indc 
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inde advifare vults for the precede ht is rare ; and alfo all the 
writs of dedimus poiefiatem to receive and certify an attorn- 
ment in the Regifter^are diredcd to one of the Judges of CB* 
and not to any other [a)^ 



{a) Uy 23. £/• c. 3. §. 5. no attornment 
upon any fine fhall be entered of record except 
the party mentioned to attorn therein firft 
have appeared in the court in pcrfon or by 
attorney warranted by the hand of one of 
the J unices of the one bench or the other, 
or r.f one J u (lice of alfizc upon a writ of ^iU 
jkrii ciamatf ^emredduumreddit^ or Fen^na 



fervitia-i as the cafe requireth, and if entered 
it (hall be void, without error &c. But now 
by 4. and ^. Ann. c. i6. all grants and con- 
veyances thereafter to be made of any manors 
or rents by fine or oiherwife, &c. fhall Co 
^^ood and effectual without any atturn« 
meat, &c. 



Hilary Term, 

3. and 4. Philip and Mary, 



Baflet's Cafe. 

m » ^ ^ , DcVon. Somcfk 

Seefu^a, ijj. //. u Cloecit. WUw. 

(I7) A^ THVR Bafet, fon and heir ofjehn Majety elq. In a fait by pctitiM t« 
^ fon and heir of S!r John BaffiU knight, being t!!tZ^TZ 

Uritiiin age, fucd a petition of rieht for divers manors, lands, niainder for lands in th* 
J . 1 i* . 1 / * . I r t #. ♦ i l^ns*s hands by attain- 

and tenements in the faid counties, Once the lands of the faid dcr, which right of rea 
Sir J. B. and recovered agatnft him in 16. -K 7. by divers f^^t*' <*rfccndod to 
recoveries, which recoveries were averred in the petition to who was remainder- 
have been fuf&red to the ufe of Sir Gyles Dawbifiey, knight, ^^'^t'^the'*^^^ 
Lord Dawbeney^ and the heirs male of his body begotten, ftaihA-murforthcnon-* 
and for default of fuch iffue to the life of the faid Sir J. B. Zd'^Lhol^Y^^l 
and his heirs for ever ; and indentures declaring thefe ufes ^cftor died before h« 
were made in 20. H. 7. which was four years after the re- e/btl,^thcil^t!tionef 
covery. (Note this, and holden well enough.) And by the ^ail be in by dcfccnt* 
. , . \ ^ .^ r ., r , rx r , r , .; . Whcrc a dccd giving « 

indenture it appeared that the faid JL^r^Z). for default of heirs power to appoint is 

male of his body, bad authority to intail by his laft will, or ^*"**^^ '^^ appoint- 

, , mcnt be made, it muft 

Other writing made in his-Iife-time) all the faid lands in ufe, be fo averred; fetus, a 
toanyfuchtwo ofthe next of his blood, one af^er the other, *«^^«<J»>«'»^^pl"ded. 
as he fliould name, or appoibt; and for default of ifiue of Lcr, "s/Mtly. DsL 
their bodies, remainder over as above to Sir J. B. in fee ; '" ^^^'i^- ao5- pl- 5- 

J r 1.- . J .1. .. [Dal.37.pL4.M0.35.] 

but no mention was made of this indenture in the petition, x^^^^ ^ent. 5. cap. co! 
nor was any negative aHei^ation averred by matter bf hSt in 6- c®. 4. Co. Lit. 77. 

^ ... L 1. r .J /- r V r. L i j » RoL Ab. 7831. 5. Co. 

Ifae petition^ /• that the laid o. Lord D. had not made any ^e. a. 9. io« a. Dm, 

C c fuch 



Dieri 97, 98. 
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166. >io. 633. Dicr, fuch nomination or appointment* (18) And by the better 
6. Co. 38. b. opinion of all the Judges, it ought not to be alleged, bccaufe 

Plow. 412. j^ j.jgjj^ Qj. jj j]^ y^^ given to any perfon by the grant of fuch 

authority, if there was no execution of it. But if in the 
petition the indenture above had been (hewn, or the fpecial 
/ ^ authority difclofed as above, then he ought to have averred 
* r I ^6 b« 1 '^^ f^j* that there was no nomination and limitation of fuch 
eftate tail by the (aid Lord Di or elfe this would be an im-i^ 
pediment to this petition of right, which is in the nature of a 
fonnedon in the remainder for default of iiTue male of the 
body of the faid G. Dawbeney^ b^c. Note thi^. (19) Alfo 
h was further alleged that the faid Lord D. had \S\x^ Henry 
late Earl of Bridgewater^ who difcontinued the faid lands by 
" iine with proclamations in the firft year of E. 6. to the late 
Duke of Somerftt then being Protedor, by force* whereof 
firft he was feifed of an eftate in fee. And by force of a 
ftatute made 32. H. 8. [c. 29.] the duke was feifed of a fpe« 
cial eftate tail with divers remainders over (which was al- 
leged with a (aving of the titles of all ftrangers, &c.) of which 
eftate he died feifed ; after whofe death the ^ of his attainder 
5. E. 6. [c. 9.] denied him to have fuch eftate as was con- 
veyed to him at the time of his purchafe of this which was a 
fee fimpky which eftate of fee fimple was by the ad forfeited, 
and given to die king of fuch lands as were holden of him, 
as an efcheat, but no mention was made in the petition of 
any title by efcheat. But by the (aid a&, all the lands of the 
•yer, iii. Inft. 336. duke were given to the king in fee (with a laving of all 
titles of ftrangers} ; and yet holden well enough; for the fta- 
tute of 5. [E. 6. c. 9.] repeals the firft zSL\ wherefore, &c. 
(20) Alfo further was alleged a fine with' warranty made by 
the mother of the petitioner, who is yet in full life, which 
warranty would have been collateral to the title, if it had 
defcended ; and this was alleged to enforce the right of the 
king. Alfo the death of Sir G, Dawbeney was alleged with* 
h, Co. 3. 46. out heir male, &c. And note other exceptions in bar of the 

petition were moved upon the ftatute of Fines 4. H*'}* [c.24.] 
ut patet fuprayfol. [133* a. pi. 2.] And it was refolved upon 
all the exceptions, fave only, upon one, which was whether 
^ _ the parol fliall be ftaid, or demur upon a plea pleaded in bar 

JT>* £• 3» ^3* 

of the petition, and for no matter of any of the anceftors of 
the plaintiff, during the nonage of the plaintiff^ upon which 
matter there was a demurrer in law. (21 J And note that it 

»p- 
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Appeared by the petition> that this writ or a£Kon of fonnedon 
in the remainder was never given, or vefted in any of the 
anceftors of the petitioner upon this intail, for Sir J. B. the 
grand&ther and J. B. the father both died in the life-time of 
Henry Earl of B/idgwater^ which was before title of a£HoQ 
accrued to demand the remainder, lb that although he maket 
bis tide to the remainder as heir, yet the a£Hon does not 
deicend to him, &c. although it appears that the remainder 
was vefted and executed in the (aid j0hn Baffet the fiither by 
die ftatute 27. H^ 8. [c« jo.] (22) And it feemed to me 
in the exchequer chamber, that the petidon ihall ftay, &c» 
tirft the common * nile \i% that an infant in all things which ^ \ l\l.^.'\ 
found to his benefit, (hall have fiivor and preferment in law 
as well as another man, but (hall not be prejudiced by any 
thing to his diladvantage : and at common law, that in writs 
of right, entry fur dijfeifin^ formedon in revirter if defandir^ 
dum fuit infra aiatim^ and non compos mentis^ and all other -^n.6. 4.11. xS.E.4! 
aftions real, founded upon a right defcended to an heir within »7- b. 4a. £. }. n. b. 
age, and in which feifin and efplees ought to be alleged in die po. Lit. 5x5. N.B. 19s. 
anceftor whofe heir &c. And the tenant by exception to 9- ^' *5- •• 
die perfon of the demandant, fo being within age, (hall ftay 
the parol undl &c» without any plea pleaded in bar (0), but co. lit. 77. b. 
the writ ought not to abate as the ftatute of Wejinunjier ift* 
c« 46. [3« £• I. c. 47«] fuppotes, (23) And therefore Br ac- 
ton lihro quinU [c. 21. §. I. fol.421. b.] (ays that a minor 
cannot bA before his dme within ^, particularly in matter 
of right, or even covenant, but it muft be deferred undl he is 
, of age, but the writ (hall not abate. And he (ays [fol. 422.2. J 

that free focaee cannot be demanded by an infant as heir ^^^^ <^ Ckncctktf, 

cap. 1. iS. E. 4. at. b« 
before he be fourteen years old, and a knight's fee not before 6. Co. 4. D7. 15s. i 

twenty^one ; but at common law it feems, that in anions 

aunccftrel fotkBbry as ayelj bifayely and cojinage founded upon [a. inft. a9i.] 

a dying feifed of the anceftor, where it is not nece(rary to 

allege any [b) efplees, there the tenant cannot pray that the 

(laj Where the parol (hall demur for nonage of an infant. 3. ^.3. Fitz. Age^ 71. that 
for nonase of the demandant the parol (hall not demur, but 5. £. 3. Fitz. Scever DefauU^ 69. 
C9mtra, 



« (^a) li the infant would pray the parol to 
demur for his nonage it muft be at tne time 
of pleadingi 4. Term Rep. 75. and in cafe 
of lands in fte defcending on an infant, the 
parol ihall demur in equity as well as at law, 
3. P. Wms. 368. Sec 3. Atk. 118. Caf. 
Temp. Talbot, 198. But where error is 
brought on a judgment that the parol (hall 

C c a parol 



demur, nonage cannot be-again ple^ed,i.Ld. 
Raym. 1433. Str. 862. Andof theprtvi'ege 
of infancy a; to the parol demurring, fee 
fully 3. Bac. Ab. from i ^a to 165. 

{b) But in a writ of right the count muft 
fliew an a£tual feifin by taking the efplees, 
I. Hen. Bi: 1. 
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parol may demur for the nonage of the demandant without 
pleading a feoffment, or other thing, upon which the de*» 
mandant by reafon of the tendernefs of his age cannot jpin 
8.Afr. 12. Dier,i53b< iffue; nor (hall the circumftances of things which may 
avoid the deed be inquired by the jury^ as fhould be done in 
[Booth: Real Aa. 111. ^ffiz^ of novel dtjfeiftn^ or mort d^ancfftoT'^ which are juries at 
1. Reeves* Hift. Eng. the firft day. And for this the parol demurs, which is not 
remedied now by the ftatute, and the inqueft {hall be taken 
as of any other man of full age. (24) But the ftatute of 

„, A * ^ • ^</?« !• is to be underftood where the heir of the difleifee 
Weft. I. €.46. 9.C0.85. / 

brings frcfli fuit, and not othcrwife by 24. £. 3. r47. a.] and 

.6. 47. i.Ca 15. Plow, alfo this ftatute (hall be conftrued ftricMy, For if the diSeifor 
J7. 2. Inil. 258. ^ ... 

enfeoff one who dies feifed,*his heir within age and in by def- 

*!' ^' ^ \}' J^' ^' V cent, in a writ of entry in the ter and cut he (hall have his 
383. 27. H. 6. I. 16. ' . -^ ' 

^.£ 3. 26. age, becaufe he is not the heir cf the diffeifor; the fame is 

the law of the vouchee or prayee in aid where he is received 

1. RoL Abr. 137. A. a. within age. And £.' 3, in his 6th year [50. b. pi, 49. Fitx. 

242. E. 1,2. Droit. 24.] bVought a writ of right being within age of the 

feiiin of his anceftor Ric. i. becaufe the law adjudged him of 
full age; and tenant for life reverfion to a feme covert a»' 
heir, alienes in fee, the hufband within age, and his wife ihall 

iS. £. 3. Age, lo. aec. have a conjimili cafu^ and the parol (hall not demur, becaufe 

V: \ *• ^^* '^5- it is in right of the wife. In formedon in reverter by an 
18. £.3. Age, II. 6. ® ^ ■' 

Co. 3. b. 13. Aff. 10. infant as heir, the parol (hall demur. An in&nt fhall not 

4.' 22. H.^8!!^i.*H.i8 ^^^^ appeal of murder, but it fliall demur until &t. or abate 

£. 3. 27. H. 8. II. a. becaufe he cannot deraign.batteh yet in a writ of right it 

as'a. 13.Aflf.11. Age. Ai^l ^^ deraigned by champions, and yet the parol fhalt 

41. 21. E. 3. 23. Co- demur, becaufe he cannot by intendment of law have diC- 

rone, 114. 32. £.3. ^ 

Age, 57. 22. £. 3. Br. cretion to find out his right aunceftrel ; otherwife it is if he 

foL^.'32"4i. S* ^ ^ purchafer, and bring a writ * of right of his own feifin, 

34. 2. inft. 291. 12.H. there the parol (hall not s)cmur, by 41. £. 3. [Fitz. Age. 39. ] 

11.1^^19. 10. £.3?!^ (^S) ^^^ ^^^ ^^ ^^^ ^^^^ ^^^'^ aflize, and writ of entry in 

Age, 91. 9. Co. 85. nature of an affize in MicL 12. -£. 4. [17. a. pi. ao.] he may 

[ 137. b. J defend his right as well as he could purchafe. Alfoifan 

infant have a feigniory by difcent, and the tenant cefs, or 

difclaim in avowry made on his own feifin, or if he be a baf- 

tard, or attainted of felony, or die without heir, he fhall have 

cejfavit^ writ of right fur difclaimer^ and writ of efcheat, to 

demand the. land in lieu of die fervices, and there the parol 

ihall not demur, becaufe no right aunceftrel has defcended to 

him for the land, and it is reafonable he (hould have the fervices 

paid to him, or ^e land in rccompeace, &c« And alfg although 

thci 



Hilary Term, 3* and 4. Philip and Mary. [ i37. b. ] 

the anceflor, whofe heir he is, cannot have the fame a£lion, 30. £. 3. 7. Age, 8s. 

yet the heir (hall be delayed in his fuit until he be of age. As *^' 34- H. 6. 4. a. 

in a writ of dum fuit infra getatem of a demife made by his 

anceftor who died before his full age, or for the nonage of one ^ 

of the demandants, the entire parol fhall demur. The law is ,. Roi.Ab. 146. N.6,7rf 

the fame in dum non fuit compos mentis* So in formedon in 3- Bull*- >3^- »• InA- 
'' '^ 291. i.Inft. 89.3. 

the defcender, the anceftor cannot have the a£):ion where he . . ^. 

Lit. vj, a. Dier, 133. 

himfelf made the defcent. And the heir in focage (hall not 252. Marlbn. Cap. 
have account againft his guardian before his lawful age. i^V Cro 131. a.^17! 

(26) Then it is to be confidered In this cafe, which is in 18. £. 3.55. 
the nature of a formedon in remaindevy that it is a writ of 
right, and no other writ will lie to recover the land ; for 
the anceftor did not here die feifed of the remainder, fo he is 
not within the cafe of the ftatute of Glocejier [6. En I*] ^' 2* n B 11 » 

nor is he within the ftatute of IVeJi* i . [c. 47.] becaufe there 
never was any feifin in his anceftor. For after feilin once 
had, this writ of formedon in the remainder fiuls \ and the 
count proves that the right remained, &c. And alfo the 
writ is remantn debit to quod^ ^c. And alfo he demands a 
fee fimple, which is the higheft eftate, and this he does as 
heir to his father, for baftardy is a good plea againft him, of 
that he has an elder brother, or that his father was attainted, 
&C. And when he has recovered and re-joined the poiTeftioq 
to the right, then he ihall be adjudged in by defcent as heir, 
and fhall have his age, and be in ward ; and this by 24. £. 3. 
[33* •*• pl- 2^8.] and 33. H. 6. [5. b. pi. i6.] If he in re- Oaiti.48. 57. %,Cq,^. 
mainder die, his heir within age, during the life-time of the 
particular tenant he fliall not be in ward, becaufe the lord is >>• H, 7. 19. a. 15.11. 
fcrved by his tenant, but after his death he fhall be in ward, H.'a. Co^jf' ',tj*^' 
and at full age fhall pay relief, 40. E. 3. [9. a. b.] And a re- "- 'i- ^•4- 74- 
verfion is holden as well as the particular tenancy, and fhall 
efcheat to the lord, 3. H. 6. [i. a.J (27 j And although in 
8. E. 3. [59. b. pl. 16.1 the parol does not demur in this writ. .« » 

•* 18. £. 3. 99. t7. E. 3. 

yet in Herle's reafoning there is a fallacy, for he fays he.fhall '°- G»^* ^^' Age, 116. 

not be in ward when he has recovered, * which is not law ; ^'^ ' ' ''* 

wherefore, &c. And in the Eire, 3. E. 3. [Fitz Age, 72.] ♦ r o -i 

the book is ruled that the parol fhall demur, &c. And 48.£. 3. 

[33- a- pl- 230 is a good cafe in fcire facias to have execution l\^[ ^ *;J" A^",^,t^ 

of a remainder in tail under a fine by an infant as heir, ^an ^^^^ ^^ ^^^ '" Darby^ 
L,„^ l^„^„ A writ of intrufion 

bem Ugem, brought by an mfant 

At another day Davison, Stamford, Brown £« "^"^"^ an abator upon 

__, , _ (vr ^. * demife of his ancefrf 

Whyddok, and BReoKft,.7^/w, argued tjut the parol tor, ^-rr«. 

C c 3 fljOUlJ 
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AjfCi 116. Age, 10, Ihould demur. And Brooke, Chief Baron^ and SaunderS| 

Chief Jujlice^ e contra ; partly becaufe ' in a petition of right, 

no book is ruled that the parol (hall demur, but rather the 

contrary, a$ appease in ai. E. 3. [47. pi. 680 and 43. Aff, 

; [^72. pi. 21.] quare ibi. And alfo Saunders took for his 

argument the laft judgments given in the formedon In re^ 

malnder^ s, 8. E. 3. [59. b.] and 18. E. 3. [3. a. pi. 9.] in 

• tonftmili cafuj and the cafe of aide prayer of three co-parcc- 

. tiers witbin age in 24. E. 3. [32. a. pi. 16, continued 67. b, 

pi. 76.] fee the books. And alfo the ftatute of Searches 

14. E. 3. c. 14. is, that after the fearches returned, they 

vho fue for (he king (ball be put to anfwer, and to defend 

the lands and tenements fo demanded againft the king, &c. 

Recording to law ; and that the Judges (ball not let to do law^ 

for the great or privy feal, &c. Wherefore, &c. 

(28) Alfo the requeft to hay e the parol demur is too late, s. 
after office found for the petitioner ; find fo the procefs is 
gone too hv to ftay it now. And the peril of a collateral 
warranty which may defcend during the demurrer of the 
parol is great to the infant. Alfo the {(Tues whicl) are taken 
for the petitioner by the attorney are all upon matter con- 
tat. H. 7. ai. tained in the petition itfelf. And if a falfe verdift in thefc 
be given againft the petitioner, he (hall be well received 10 his 
» R. 14 1> N B *^^'"f • And the chief reafon why the pafo! does not demur 
«f^.H. tna/ir>rmedon in the remainder, is becaufe it i$ in a fuic to 
recover feifin and po(reflion to himfelf where none of hit 
\l,b. 6lci.j8.7w Co. anceftors before him, whofe heir he if, had it, as in forme- 
J^* " don in reverter^ for it is only a purchafe gr contingent before 
it be executed, but after recovery he. agreed he (hould be in 
ward. And alfo if the parol (hull demur in this petition, qmere 
what procefs (hall iffue at the 4'ull age of the heir to re^fum- 
mon the parol, for a new petition ought to be made, for dierc 
was no fummons made in tfie origin^], therefore no re-fuin^ 
mons can be fued } quare this reafon. 



The Duke of Norfolk's Cafe, 

^ B. tenint for life fur- (29^ T T was enaSed by parliament in the time of Hen. 8. 
itDdcn land to the kins ^ that T. dukc of Norfolk lately dcccafed, Ihould have, 

tlath,tUban,&c.jbcU hold, and enjoy for the term of his hfe, the manor of Thorpe 
^!^^^^^ in the coWty oiNorfilky remainder toHenfj his fon, late 
''*"' carl 
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Ctrl of Surrey^ smd Franca his wife during her natural life, them, vA gitei ptbcn 
and to the heirs of the body of the laid earl lawfully begotten, whiclu£^. being evict. 

remainder over to the faid duke and his heirs in fee to hold in «**»/* ?"?;• ^«' «^- 

^ . rt J ^"'^ "P^ **** alienee { 

caftte of the king. The earl was attainted by verdio, and adjudsKS, ift»Thgtthu 

executed, having iffue T. now duke of Norfolk, reftored in %^^^^^l\ 

blood only in the time of the now queen. The faid countefs requcftmadetothcking. 

during her widowhood by deed enrolled ♦ gave, granted, umV for the king to per. 

rclcafed, fiirrendered, and confirmed to king Ed. 6. (having form, and therrfore that 
..• iitin ^* entry it unlawrai* 

the laid remainder in tail by the forfeiture) all her cltatc, ^ ^>^ ^^ ^ g^ 

intereft, and demand in and to the fajd manor, to have to him 15- «>•. 5- ***• «^3- •» 

his heirs and fucceflbrs, ea intentione that he, his heirs, and £w^^ ^^ |,^ 

fucceflbrs (hould give and grant other their manors, lands, 

tenements, and hereditaments in recompence and fiitisfaSion 

of the faid manor. Afterwards, the king reciting the afore<» 

(aid attainder, and the faid grant, or furrender, and alfo the 

attainder of the faid late duke (which was declared in the 

time of the now queen void, and annulled by parliament^ ' 

gave the £ud manor to Sir T. Pajlon and his heirs to be hdden 

incapiti. And alfo reciting by another patent, that whereas 

he was feifed in fee of another manor of the faid late duke^ 

called Sobamy by his attainder, be gave it in recompence to 

the faid counted for the faid manor of Jbarpg, which (he 

accepted. And afterwards Sir T. Pafton died feifed, his heir 

within age, no office found in Norfolk, but of other lands of 

like tenure in capite in Suffolk ; the late duke entered into 

both manors, and died feifed, the countefs re-entered into the 

laid manor of Thorpi, pretending* non-performance of the 

condition upon the laid words ta intentiom. (30). And it "Ca 4*- I>yw. 35. 

feems/a intentione Ao not ma^e a condition, but a confidence Co.Ut. sos.a. B.N.c! 

and truft, for the words fub Tonditione, ita quod, provifo, imply ^^ ^^ 33«- 33o-3>9' 

the penalty of a condition broken, or not performed, without [shcp. Touch. 119.] 

expreffing it, but fo does not ft contingdt, unlcfs it be followed Ab^'^7! (C) 5! Dr. » 

by a tunc bene licebit, or // non licebit alienare /latum, without Scu. ita. 

licence of the morfub pcend of forfeiture. So would it be ^%, "^tTf^ 

if to the words ea intentione there had been sidded, et Ji de^ « ^d h the tBtm** in a 

fecerii, quod tunc bene licebit reintrare, this woujd have made J||2ool^not? hTis! 

a condition, and Saint Jermin^s opinion in the fe^ond hopk ^- ^ 

of the Doflor and Student, c. 34. near the end accords. But £5*5;2[*S^^,^ 

KNIGHTL£Y,^rtflffrtf, 27. /r, 8. \^qu. 27. H* 8. 15. b. pi. 6. J Coin.Dig.Devife,N.9. 

in a cafe of dQwer. (31) Alfo to prove that it docs not *-^-^^ Ch.600.] 
i|iake a condition confider the nature of a writ of caufa ma^ 4o-Air.i3. 14.H. 8. lo^ 
trimonii prt^hcuti^ fuch gift by a wonian makes no expreft ' ^''* 

C c 4 ^giV^ 
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condition without conditional words in the gift ; which fee 
40. Aff. [241. pl.^13.] : confider a!fo the writs oi ceffavit ie 
cantari&'i contra format collationis^ contra formam ftoffa^ 
X. RoL Ab. 407. (C) IS. mentty ^c. And ea intent ione^ and the conjunSion ut with a 
Co. LiL ^04. yg^j^ following, and the prepofition ad with a gerund follow- 

ing, s, ut inveniat or ad inveniendum or per impUn^ ult* vo^ 
luntatem is the manner of the gift and not conditional, fo that 
the donor may thereby regain poffefEon to hirafelf by Brac-t 
[Sbef. Tooch. i»o. ^. TON [fol. ig, b. lib, 2, c. 6.] de donationefub conditiongyVfhtrp 

S^tto quqd UT modus ejl^ si conditio^ QUIA caufa. 

But admit that it be a condition, then it feems that k was 

^! H. 4. S.' fulfilled by the grant and recompcnce of the manor of Soham 

by letters patent which are matter of record, and concludon 

^ - 1 ^y acceptance thereof, and * this when there was no caufe of 

^ ^^* recompence to be made, s. in the life-time of the duke. As 

Butler's note (i.)j ^^ ^ reverfion hath warranty, and upon aid prayed, or"receipt^ 

or voucher, the land is loft, and judgment to recover in value, 

J. Rcl. Ab. 433- 439r . n- • 1 r . 1 • i i-r r 1 • 1 

437. 8, 9. E. 4. 18. a. yet cejjet executto ad valenciam durmg the hfe or the particular 

45^E.7. J3-b. I.H.6. tenant, 15. H. 5, [5, H. 5. 9. b.] (32) And although the 
recompence was of land of defeafible title, yet once recom- 
RccovtV^ vafuc» i»^ penced is always recompenced ; fo if the demandant in 4 
B. N. c. 66. H. Forme- fbrmedon be barred by warranty and alfets, although the 
don, 18. 73 Co. 5. 91. ^ ... . .- , 1 . -i • r 

a. »4. H. 8; B.Tayi. 33. *"Cts be afterwards evidied, yet the mtail is gone for ever, 

10.00.38.4. Vet. N»B. quare^x^. But admit this be not a recompence, ft ill the 

944. a. 48. E. 3. 9. b. , 

a9 H. 6. 37. 4. 7. H. 4. queen has time to make one, for the words after ea intention^ 

40. a. Dier, x88. a. extend to the heirs and (ucceflbrs of king Ed. and their re- 
plow, no. 17. E. 3. i». . 
5. Co. 87. 38. Aff 7. fers to each of them, and fo time enough remains. And ftie 

a. Co. 79. a. 41. 44. £. is not bound to do this without requeft, as a man who has a 

ii 'H^6^6^a^ JLh 8 ^^^ranty ought to vouch if he ca%; and if not to have a writ 

?ti.a. 21. H. 6. 41. a. of warrantia chartit^ and this is upon requeft, &c. And 
N. B. 135. a. 148. 348. -^, .^, j^ \*-.- 

alfo the recompence is to be made to one who is privy to the 

[^Co. Lit. aoS. 219. condition, wherefore the queen is pot bound to it without 

i.Bac. Ab.4a5. ctfcq. requeft, otherwife would it be if it ftiould be made to a 

and i.Br.c^.Ch. 55 J ftranger to the condition, (33) Alfo here is a dying feifed, 

and a defcent caft by Pajlon in the life of the duke, by which 
^'Cq, 31. ^^^ ^^^^^ ^f ^^ countefs is tolled, becaufe ihe has only a 

right in the remainder ; but the duke is not bound by this, 
1 becaufe he was in prifon, 5fc. fo that he could not make 

continual claim, &c. And fuppbfe the condition to be broken 
45. 1. 3. 11, Lit. 436; and requeft to have been made, and rcfufal of the queen, the 
Ptow. 47. countefs has no remedy but to fue by petition:^ as vvcjl againft 

the 
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the king's patentee, as againfl: the king himfelf, if he were 14. EL 313. a. 4.C0. 

b. 4. £. 4. 2] * 
t lox. a< X02. 



feifed, where the king is entitled by double matter of record, ^?^j. * ** • 4- ai. b. 



4. E. 4. [25. b. pi. 23.] and 10. H. 6. [ 15, a. pi. 19.] and no 

one may enter upon the pofleffion of the king for breach of a. 7. el 236.0, StanC 

the condition, but is driven to his fuit, for the land ftiall not ^l' **• ^- 7- 33- Plow. 

. 454. X. Inft. 204. a. 

be taken from the king without trjal or matter of record, 

any more than it can veft in him without matter of record; Bbck°coml^a*6^ ^* 

wherefore, ifc. And afterwards it was decreed for Lady 

Pa/ionj and againft the countefs, becaufe by the opinion of !?• Co. 4*. ». Co. 7^ 

Saunders and Stamford, Jujlices of 5. R, ia inttntione \i,Z 

does not make a condition, and alfo the time of performance 

is not pafTed, and there ought to have been a requeft, &c. 



Earl of Huntingdon againft Lord Clinton. 

f34) ^ Covenants with B. to make to htm before of . covmant to tn. 

• theFeaft of£/7/?/r next a good, fure, fufHcient, ^^offat Barter free fhwl 

and lawful eflate in fce-fimplc of and in his manor of D, ( Uajet^ ^&^^xc^!T) 

difcharged of all former bargains, falcs, charges, and incum- * ^^ "^« ^ftw* th« 
L X. t ri r \ } vr V <«ate, but before thcdc. 

brances whatfoever (leafes or grants for Itfe^ ItveSy or years, livery of the deed^ is no 

upon which the ancient and accujiomed rents or more are ^^^^^ 

referved and payable during fuch eJlateSy only excepted). C ^- '^"'- Ab. 448. ] 

Suare, Whether a leafe for years with the accuftomed rent '*J?*^* ^' W; 

^^ ' ^ 31.Cro.164. I. Sid. 374. 

referved of all the manor, or any parcel of it, made between 

the date of the indenture of covenant and the (delivery of the 3- 5- >o. H. 7. 4. 17. 

deed, be a breach of covenant ? And Brooke, Chief Baron, 19! a0:47. FcA^ini 

Saunders, Whyddon, and Myfelf, thought not ; but 

Morgan and Bendlows were of a contrary opinion. 



♦ Lord North agai»ft Butts. * [1^9- b. 1 

(3S) y^ CRANME R, late archbifliop of Canterbury, Avowry for diftreft on 

made a leafe by indenture of parcel of his manor * rent-charge for year* 

of Harrow on the Hill to one Page for the term of forty by an archbifliop with 

years in the 25th year of H. 8. and the prior and chapter of con&rmation, and de. 
•, X r vifcd back by the grantee 

the church &c. confirmed it> and afterwards, x. in 30. //.8. to the archbifliop to re« 

he granted an annuity of ten pounds, with claiife of diftrefs ^^^J^helvwj^' 

}n the (aid manor, to Dr. Butts, phyfician, for the term of Pica, a leafe of panel 

% years, wticl? was alfo confirmed as »bove. Butts, by his t^^^^^t 

will 
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the plaintiff prior to the will made 37. H, 8. willed, devlfed, and declared, that the 
and repleader awarded^ ^^^^ Archbilhop fhould have by Way of retainer as much of 
P*^*"^"f» the faid annuity, with twenty-five pounds in arrcar of it, as 

ed no place of the deli- amounted to the fum of lool : and if he (hould die or relin- 
o£7hf ran^^dTal^ ^"'^ *^*^ archbiflioprick, that then the refidue of the annuity 
it to be by tbt frier of which (hould be to Come fhould remain to E. Butts his ne- 
^tJ^LffeiS^S^; Pl^^^' ^^ ^'^^"^ he gave and devifed all his cftate andintereft 
^f- ^ in the fame annuity : and then he died, and his wife, being 

^ not (hew the place cxecutrix, delivered the deed of grant to the devifee, agreeing 
of the confirmation of that hc fliould enjoy the annuity. And afterwards Pa^e leafed 
the leafc, or niakc any vr-jii e*' n y *t 
^r»/«t of the icafcfealed the faid land to Str E. Lord North for the term of one year; 

Stvl »86 6 Co -1 b ^^^^ levying of the faid hundred pounds by the Archbi(hop 
Attte,iia by way of retainer) diftrained the beads of the (aid Lord 

/ Northj and made avowry for a year and an half after the time 

Py. 19. 115. PI0W.81. of the levying of the hundred pounds. And the faid Lord 
141 5. xo.Ca 75- 9»- North pleaded the former leafe made to Page^ withoMt flic*- 
ing the counterpart of the Archbifliop, but only die coiipter- 
s.1t. |. 19. a. I.E. 5. part of Pagi^ and under his fea]. (36} And to the baf the 
XI ^%n!iTth^ Vi^ avowant demurred; and took eitception to the plea becaufe 
j^. a. 39. b. I. Co. no place was alleged where the confirmation v^as made: aUb 
190. . w. 149. 191. jjg^^j^fg jj^ ^j^ ^Q^ ^g^ ^g original leaie, ufoo quan inde^ 

Cfo. Jk. 537. 11. 3«. And it was moved for the plaintiff ths^t the avowry was in- 

H. 6. 13. 19^. ^*^*^48. fufllcient, firft,. Becaufe no place was alleged where the con-r 

16. Dett. 35. 10. £. 3. formation of the gn^it of the annuity was ms^de, but only, by 

Y -^^M. 21. "4! ^^^^ words, " tfi in thi faid writing of fonfirTr^tion bearing 

26. ' B, Faits, 73. & C4 date at Chnterbury in the Chapter-houfe more fully appear i^^ 

9. £.'4? 39. Fcoflfmcnts wliich is not fafficient, for it might have been delivered by 

&Faitt,as. 8.H. 6. 6. ^^ Yx\qx and Chapter in another place, Alfo it was alleged, 

B. Faits, 28. feem con- ^ j r* . i-. 

tfaiy. Plow. 5. 29. that the Prior of the church of Canterbury y and" the Chapter 

of the fame place, confirmed, &c. without faying cathedral^ 
' or metropolitan^ or of Chrijiy or of the Blejfed Mary^ or fucb 

like ; which makes it uncertain what church, for there were 

then in Canterbury divers priors and churches; wherefore, &c- 
"Whethcr the devifo rf (37 j Alfo it feems the affignment of this term in the rent* 
a rent-charge, and that cl^^rge by his laft Will and teftament, and phiefly by this 
not m writing, be sood? & -f .„ ,^ . . n 1 jj u j 

nuncupative will (for it is not exprefsiy pleaded to be made 

[ See 29. Car. 2. c. 3. .^ writing), is void in lawj for the* attornment of the terre- 

tenant to this rent-chaj'ge, which is againft common right, 

icr, 135. '^ ' is rcquifite; and it is. not reafonable his land ihould be 

3^' "• ^ ^* ^*' 5*^- charged by the aft of the party without his own agreement ; 

" and a rent cannot l?c afflgned or granted oyer without deed, 

becaufe 
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becaufe it is not a thing which lies in manurance, as land, 3 s. EL 370.3. B-.Card. 
ice or as the wardlhip of a body, • or a villein, &c. ^ Yet I "Jl; Ab!^'/pe* k!'6a*' 
agree that the executors of the grantee Ihall have it, and his 1. RoL Ab. 915. 665. 
adminiftrators alfo, bfecaufe they rcprcfent the eftate of the b. N. c. 176,^*77 n] 

grantee himfelf, and are affienees in law: fo is it of a relief H "?• '3- 'S- »• i8. 
^ ® ^ H. 8 a4.a. »7.H.8. 

due to a lord ; perhaps his executors mall have it, but by 2. ao. H. 7. i. 

way of aaion of debt, and not by diftrefs, &c- And alfo.a 4».^*3*i.«- 9H.7.1I 
legacy of a villein by a termor, or of the body of a ward, ^^ j^ g ^ ^^^ 
perhaps is good enough, becaufe they are chattels tranfitory, 43- 7^- 'S- £• 3- 19* br- 
and not locals as rent is ; wherefore, &c. And I doubt ,/"^'e. 3? 32. *Dowtr 

whether a writ of quern nddltum reddit lies by the conufee "3- ^f- S 585- 
./•-► . 1.' LL1 i.RoLAb.609. I9H.6. 

by fine of a rent-charge granted by one who has only a term 63. a. 9* h. 7. 9. b. 

of years therein. (2%) And if a man have a rent-charge [j^^*^^*./^ *", ^'" 

pewly granted out of devifable land, quare Whether -it be (5) there. ] 

4evifable by will or not, becaufe it is to charge the tenant *^' 7.00.30 b' Pert 

without his attornment. And alfo there is no prefcription in »3»- *>. 45. E. 3. 8. i. 

* the rent, &c. but if it efcheat to the king by attainder, the king 38 r 6!*2^8.b.^9. H.r.' 

fhall have it by his prerogative. And alfo for a rent-feck or a '^» '7- YcJ^- »o8. 

, # A- I r • A .u *. t^** annuity cannot ^ 

rent-charge for y<5ars no aaion at law lies againft the terr*- cntaUed as not'whhii 

tenant, but only a writ of annuity againft the grantor or his «hcfUt.i?Z)p»w, though 

heirs or executors, or only a diftrefs on the land, which the i. Br. CaC Ch. 325. | 

terre-tenant may always difappoint by letting it lie fallow. ^ 

(39) Alfo fuppofe the legacy and affignment to be good, a thing oraakm pr- 

ftill it feems the avowry is not maintainable, for the rent and f^n^once fufpcndecby 

' ' the ad of tne parr it 

annuity was fufpended by the gift arid legacy of one hundred extina forettr. 

pounds to the Archbilhop, whofe perfon was chargeable to J;?^^^^* *^-'55. 

it as well as the land \ and a thing perfonal or fufpended, or Plow. 36. a. 1%. b. 

aSion perfonal fufpended for an hour, is extinS and gone for "^"b^' \^'^ ^^ 

ever, when it is by the aft and confent of the party himfelf «*• H. 8. 7. b. ontra. 

>vho has the thing fufpended, and efpecially of a thing againft , j'. j,/ ][* ^ ^j" ,'^g* 

common right as this cafe is. As if a woman obligee or ob- 4- E. 4. 8. b. 9. a. Dirr, 

ligor marry with the party, and then they be divorced cauiA 60. b. Ho. 115 

tracontraSluiy the debt is cxtinft by 1 1. /f. 7. [4. b. pi. 15.] i^^^^- 5". " Mod. 
ruled; but when it is by aft pf law it is otherwife, as in the ^*^ 

cafe in 6. £. 4. [4. pi- 1 (•] where a man condemned in re- [Foil. 61, 62. :. war. 

diffcifin was imprifoned for outlawry of felony, and then par- TennR!^p^3o.^jiei 

doned, the execution on I^is body was fufpended during the ^ ^o- ftnote.] 

( 39) Af. 43. &f 44. EU%. C.B. pi. 59. A, makes a leafe to B. rendering rent at certan dafS* 
^nd B. was bound in a bond to pay the rent according to the refervation ; and in debt for 
non-payment of the rent at a certain day B. pleads, that before the day on which the rent 
was in arrear^ if. re-enccred upon him ; and upon demurrer it was argued for B. that al- 
though the rent be revived by his re-entry, yet the aflion being perfonal and oace fuf* 
pended is extinct : but (t was pefolved to the foncrary, mthaut argument^ /rr Curiam. 
[ See 7. Kep. 14.} 

Cim.. 
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%i. H. 7. 31. a. 10. time that he was prifoner to the king, but after the pardon 
. 4. . 2 ... 9. .^ .^ revived, f And 21, //. 7. [23. b.] the obligee granted 

and covenanted with the obligor that be would not implead 

him for a year, ^are inde. 
If a man having eleftion (^q) And it fecms here that the land as well as the perfon 
the land difchar^c one, of the Archbifliop is difchargcd by tliis releafe in law of the 
the law wiU diiclvurgc ]cgacy of one hundred pounds ; and that although the grantee 

of the annuity had once election to charge either the perfon 
36. Nv 8.^x52. a. Plow, or the land, yet bus he not eleftion to difchargc either the 
.13, a. Lit .119. one or the other ; but if he difcharge one by his own a£l, 

the law will difcharge the other, as the cafe in Litu [ § 222. 

Co, Lit. 147, 148. ] is of the purchafe of the land charged, 

[ Vide ». ^*™- '^ 1 before eleftion made to charge the perfon. And therefore a 

^' , -I releafe of all annuities before election made, will difcharge the 

*- ^ ' * land alfo ; wherefore, &c. * And for another jreafon the re- 
Co. Lit. 298. a. 3.E- 3- 
Abridgment Aflife, ibl. mainder of this term after the hundred pounds levied is void, 

'i 6 ^**^* ^"^RdlAb ^^^^^^^ *^ is not dependent upon any particular cftatc, for 

^15. Davis, r. 5. 3. by the grant made to the Archbifbop he took it as difcharged 

ibnd^ment^Affircs! ^nd fufpended by way of reuiner and pernancy in law, and 

i contrary. not in faft. (41) As if the lord grant his feigniory to the 

4.H.6. 53. b. 50. E. 3. tenant of the land for life, remainder over in fee, this re- 

lb. II. H. 7. 13.3. niainder is void, for no formedon can be maintained in the 

[3. om ig. 22 . J i-emainder without alleging efplees in the particular tenant* 
rVor writ of rieht, i. .,^..--.. % > r 1 /-i 

Hb. Black. I. ] And fo is it of a feigrtiory granted in fee to the tenant of the 

land and to a (Iranger, they are not joint^tenants, l)ut one 

moiety is extin£l, &c. 
of rterm be ^d " " ^Ifo there is another matter, /• a remainder of a term is 
34.39. H. 6. 41. 2. b. not good: and if it be good, ftill there is a clrcumilance in 

10. EL 277. b. Dier, , r / 1 1 ^ • j .11...., 

74.1. B.N. c. 209. ^^ cafe (although it does not appear in pleadmg) which 

$• ^* 9^- ^ ^ will defeat this remainder, s. the exchange of the faid manor 

[ x.)urr.282. 5.Burr. o /• t • 1 r 

ft6o8 J with king Hen. 8. after this devife, whereby he departed with 

f Upon 21. H, 7. here cited, the following cafes were put by Mr. Corts of Furniv^s 
Inn^Au^ufi 1631 : T'. 36. EU%. Dowisv. Jejffrieu C. B, [Cro. Elij. 351.] The defendant 
pleaccd, that the plaintiff granted that he fliould not be fued before a Feaft then enluiug, 
and idjudged a good plea. [ 4. Hac. Ab. 101. 266. ] 

M 40. csj" 41, £//z. ^Hodges *v. Ctcilly Obligee and three obligors, a covenant that he 
will lot fue one of them difchargcs all the others. ^ Manning's Cafe^ A difcharge of one 
acre iifcharges another. 

(4c) H. io,Eli%. Rot,6i I. C.B.^Hfjivood'iCafe. By Walmeslet, ^43,^ 44. £//». 
If thegrantee of a rent-charge take a Icalc for two years of the land, after the expiration 
of the two years he (hall not have cledtiou to make this an annuity. 

(41) E. 6. Elix. by Dyer, Westok, Carews, and Benlose, th^t if the tenant 
enfeoff his lord and a ftranger, and they re-cnfcoffthe tenant and his wife, the feigniory 
is wholly extina, for the land in their hands was difchargcd of the feigniory, and bv their 
feoffment the whole pafTes from each of them, they being joint-tenants. £ S^c Bac, Ab. 
Extinguilhment j and Com. Dig. Tit. aufppnfion. J 

a ter* 
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this term in the rent as difcharged. As if a termor by his 1. Rd. Ab. 610, aS. 
will dcvife his term to one for term of his life, remainder 230/277' Plow! 13 s! 

over, if the devifee for life aliene the term no remedy 1^ 5^*- 9- f^- ^- SS- ^• 
-,.. ., ./• a »!<• Repleader, 30. i.Bulftr. 

given for him in remamder ; wherefore, &c. And after- j^^, , Anderf. 168. 

wards by the judgment of the Court it was awarded, that for [ 7- Rep. 25. a. ] 

the infufficiency of the pleadings on both fides the parties 

ihould replead. 



Gate agahj} Wifeman. £t.^76o/ *":***• 

U^) HA^^^ the wife of Sir John Gate, lately attainted The wife of one exe- 

^^ ' JVl - . , . ^. rj ^ n.7M^'r ^"^<^<J for trcafon mall 

of trealon, brought a writ of dower againlt fryi" not be endowed of lands 

man, who pleaded in bar the attainder in certain : to which '^^^'^J^'^^l^ 

Ihe replied, that long before the attainder and the commtffion »re not forfeited. 

of the trea(bh, and after their marriage, the faid Sir J, G. [Benloe, 55.1.91.8.0,] 

was feifed in fee of the land whereof the dower is demanded, ^^^'*» 54- 8. E. 3. ao. 

and thereof enfeoffed one jf, 5. whofe eftatc the tenant hath : Dal. 39. Dier^ aij* 

to which replication there was a demurrer in law. And ** ^* 3- 388. Dower^ 

^ 10. 60. I. Leon. 3. 

without argument at Bar or Bench, counfel being heard at 

Lord Brockets chambers only, the demandant was barred of *" ^'' * 

her dower by the opinion of all the Judges. See ftatute 5. 

Sc 6. Ed. 6. c, II. in the laft claufe, that the wife of any 

man attainted of any manner of treafon whaifoever Jha/I in 

no wife be received to afk, challenge, demand, or have dower of 

any of her hufband^s lands during th: force of that attainder, M. 4. & 5. p. & M. 
^ ^ ^ o y y ^^ ^^^ Beniofc al- 

And Stamford thinks, that this extends to petit-treafon leges that ihe^hath not 

alfo, fol. 195. And yet no*^e the cafe- above, that the lands °^^'' 

aliened before the treafon committed were never fubjeft to 

any forfeiture or efcheat, ^s in the cafe of Vavifor at the r«>^[Sea. 55. Co. Lit. 

end of the chapter of Dower in Littleton (a) \ and therefore 4»- •• and fee MnHar- 

*^ . . . grave's notes there, j 

A. Browne, Serjeant, was very angry with the above judg-. 

ment. 



\Vhitley agaitifl Gough. 

(43) T^ TRESPASS between IVhitley, widow, and Gough, A man makes a leafe by 
there was a demurrer in law upon the evidence, a^^'^'^utTb^cV^ 
"where the hufband of the plaintiff made a Icafc by indenture «^*«^« tohimfcif and his' 
% i r A r ^ e ' i«- ^ ^ifc in taily and then 

to the defendant for a term of ninety years, and afterwards lenree takes a new leafo- 

enfeoffed certain perfons, and took bacic an eftate to bimfclf ^^ parol* t^s »* a fur- 

,..,.,.-.., . r 11 , render of the former, 

and bts laid wife m tail ; and afterwards the termor took a though the wife may 

WW Icafc of the httfband for ei-htcen years only, to com-, ^^^t'^w^^ ^^'^ 

meace 
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». Rol. Ab. 495, 496. mencc immediately, by parol 5 and afterwards the hulband 

iTa. ^i^H. ^' "o. t. <l»ed, and his wife ouftcd the termor. And by the opinion ♦ 

»2. E. 4. 17' a. Dicr, of ^jj^ JudgM flie may well do this, for the firft leafc was 

46. b. 280. riow. 107. ^ ,f. ,.1.7 r.i.r 

24. H.8. 15. a* 5. Co. furrendered and merged m law by the acceptance of the ic- 

II. b. 6. 69. b. cond,&c. See £. 3. Eliz. foL 200. pi. 62- 

[3. Bac. Ab. 4^0, 4^1.' 
' 4. Burr. 1210.] 



The grantee of a manor (44) jZ" ING Edward 6. granted to the prcfent queen, hf 
cl^t' 0^^' iV -d the name of the Lady Mary his fifter, the manor 0/ 

afterwards the reveriioii [)^ for the term of her life, according to the tenor and effeft 
upon her j and (he mar- of the tcftament or laft will of king Henry 8. which will was< 
lies: Whether (he may ^^ q^^ q^^^jj j^^^^ ^j^^ f^jj manor as long as (he Ihould b« 

unmarried : afterwards her Grace granted a rent-charge out 
[ ,8. Vin. Ab. 531. ] ^^^^ j.^.j ^^^^ . ^^j, ^^j^^ gj.^^ j^j^g ^^^^ f^ jj^^ jjy 

Hob. i6r. 4- LcoOi vjrhofe death the reverfion came to her majefty $ and then ihe 
J^Co. 78. 7. Co] 14. a. nuirried the now king 1 Whether the <?harge ihould remain 
Litt. § 477- nowj or not, quan. 



Eafter Term, 

3. and 4. Philip and Mary, 



Cavtfftone aj^ainft Cawftone and Others. 

vv^ . «rfia <« 8. (45) JfT^LLUM CAWSTONE the younger brought . 
H. 6. c. 9. that all the writ of forcible entry upon the ftatute 8. H. 6. 

^m^^^^e. Z [c. 9O againft miiam Cawjione the elder, and feVen others, 
peUcd, and one of them (yppofinc a forcible entry, expulfion, atid diffeifin, and alfo a 

wlyheWoutj aU may ^^ .... \ i.-i_,Ljrj-. ijj 

join in attaint upon the forcible holdmg out, &c, to which the defendants pleaded 
three firft points, and .. ^^j j^ ^^^5 ^^^j by yerdid, that all the 

t^ other may liavc his ""'' B / * li n • 

attaint folc upon the dc- defendants were guilty of the three nrft points, and damages 

tain^r. ..» «M • ^ « . f r .% c !l_l_ 1 IJ! -. 



cainer. 



were affeffed for them : but of the forcible holding out, none 

i'"a'cL.8\\^'xt o''^^^ defendants except William Cawftom the elder was 

h/ 6, I. 10. B. 4- guilty : and for this point damages were affeffed againft the 

^''448? k^ *^^' ^ ^ faid William Cawjione the elder only, and cofts entire againft 

all. And for the firft points all the defendants joined in 

attaint in B. R. fuppofing by the writ that the jurors, by 

whom a certain ihquifxtion was lately fummoned, and taken 

before 
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before the Juftices of the Bench by our writ between JV. C. 

the younger, who fued as well for us as for himfelf, and 

the iatd W. C the elder,* and other defendants, for that the 

fiiid JV, C. the elder, and the others, with force and arms 

entered into one mefluage, &c« and the (aid W./l junior 

thence with force expelled and difleifed in contempt of us^ 

&c. without adding this, /. ^ and him fo ixpelUd and dif* 

^fiifid forcibly held outy and Jl ill do hold outi" Which 

claufe was alfo in the original writ of trefpafi. And the 

affignment of the fidfe oath was alfo only in die firft (a) 

points^ and found for the plaintifis accordingly. And noW 

plaintiffs prayed judgment againft the defendant and die 

pedt jury, &c. and on the laft day of Term judgment 

was given for the plaintifFs in B. R, upon good confidera- 

tion, although there was no mention in the writ of attaint n. R 4. 17. t. 4$: 

of the forcible holding out, for in this point all the plaintiffs -A^- 4». 3- 4- H. 6. 
® '^ 30. b. 11. l>. 3a AMI 

were not found guilty, but ff^* C. the elder only, and then 49. 30. £. y i. b. 

they ought to join in aSion on thofe points wherein they 

were damnified, and no more ; and thofe were, the forcible 

entry, expulfion, and * diiTeifin, only. And*fer the other * [ I4I. hJ} 

point, WilUam Cawflone the elder alone ought to bring at- [i. Uon. 317.]^ 

taint if he choofes ; wherefore, &c, . 

(a) Although the original writ or fuit I mention only the point on which the falfa 
contained many points, yet the attaint ihall | oath was given. F. N. B. 141. note (c). 



(46) JN replevin die defendant avowed for damage feafant \ On a non-futt in repie- 
and the plainriff and defendant were at iffue; and JJJ .^want ftiS'h^ 
afterwards the plaintilF was nonfuited : quare^ Whether the ^^ co^ "^ damajea 
avowant (hall have his cofts and damages, becaufe the ilatute , jj' g' ^^ ^ 
7. H. 8. c. 4* gives cofts and damages to the defendant in 4- H.«. la. h. 
replevin, or fecond deliverance, where the plaintiff is barred ' ** ^*'' ' **" 
of his adion: and this alfo in avowry or cognizance made Dr.mdstu, us. b. 
for rent, cuftom, or fervices ; wherefore, &c. But this cafe J^*** 4»3- 43$- 
is clear 1)y the ftatute 21. H. 8. [c. 19.] of avowry or '*'* 
cognizance made upon the land, and not upon the perfon, r^^ ^g^ 

which extends as well to nonfuits in (a) replevin, or fecond 76, 77.] 
deliverance, as to where the plaintiffs are barred, and alb 
as well where the* avowry or cognizance is for damage 

feasant, or rent charge, as for rent fervice or cuftoms. 

'■ ■ ' I ■ III 

ia) But in this a£Uon there can be no | 375. 3. Term Rep. 66 f. 
f udemnat, m in (a£e of a aon-fuic i • Black, j 

Sid 
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Sir John Cutts ogainft Sir William Weft. 

If idifleifec enter, and (^y) A DISSEISOR made a leafe for a term of years, 
the tenant of the dif- ^^" ^^ , , jii/r. j. 

feifor defired by him fo the termor entered, and the leiTor departed the 

Se^"^* "t to^^^ufe'^trf '^"*» ^^ *^ *^^^ departure gave commandment, authority, 
his icflbr, the freehold and requeft to the leflee, that if the dlfleifee made any entry 
^/^wftlJ^uf e%t2 "P<>'^ ^'"^ \^ he miftrufted he would), he fliould not permit 
agrwrncnt after the dif. him to Continue there, but always, as his termor, keep 
' ^ poiTcffion againft him. And afterwards the leflfor, being 

[a.Bac. Ab. loaj beyond fej^, the difleifee entered upon the termor; and he 

rZl'??! \ .n. . re-oufted him, and paid his rent afterwards to the ufe of his 
Dyer, 134. D. 173* s* ^ 

2.Keb. 614. leflbr thus abroad. Whether the leflbr be a difleifor and 

ai. H.^7. 35. i^ n!b! tenant of the freehold without cxprefs agreement to the 
178. G. 169. D. 15. difleifm after the difleifin made, quare in the cafe of Sir 
2». 22. Afl*. 59. 34. John CuitSj heir againft Sir H'tlliam JVift^ in a traverfe 
Aff.'!!. 12. E. 3. In- upQu ^he dying feifed of Sir John CuttSj who died at F^nice 
14. a. 14. b. 3. H. 7. 9th of Alayy 1. and 2. PL and M, for Saunders, Chief 
Bn).Tr'^. hTi": 7Hfi''^ of England (who was made Chief Jufticc this Term) 
Cro. ij6. 14, H. 7. held, that witjiout exprefs agreement after the dlTeifm, the 
* ' • • • 5 • freehold is not vetted in the ce/iuy que ufe : but the other* 

thought otherwife. 
Whether the tnverter of And afterwards ff^eji who was the traverfer of the office 
an office can be non- ^^ non-fuited when the inqueft to try the traverfe returned 
a. RoL^Ab. 130. to give the vcrdi£t, and the non- fuit recorded by the Court ; 

[3. Bac. Ab. 680.] qu^rey whether it be receivable by 22. E* 4. [9. b. pi. 26.] 

and whether it be peremptory by 4. if, 6. [ 12. b. pi. 9.] 

A non-fuit in traverfe peremptory as in petition* 



Dalaber againjl Lyfler. 
He who has had three (48) "^OTE, In the cafe of riot in the ftar-chamber^ 

by an mdiOmcDt on la^, that if a man has been in peaceable and quiet pofTef&on 

three 

(48) J?. 38. £//«. B. R. 4* Lceefier was indiftcd upon 8. H. 6. — of forcible entry, and 
in the indictment it was dated that one /. S. was Icffce for vcars, and that /. K was fcifcd 
of the freehold ; a,nd t^e indiftment was, that he diffeifcd /. N. and did not fay expelled, 
the Icffcc for years, and yet ruled good without alleging the expulfion of the Icficc for 
years, for he is not in, only to have rcftitunon. 

7: 38. Eiiz. B. R. «4» Sir Matthew Arundel\ cafe. Indjamcnt upon 8. H* 6. Copyholder 
for life leafed for years to B. by licence of the lord \ the leffce for years was eicdted with 
force ; the rcftitution ihall be to the lord in whom the freehold is, and B. ought to fuc in 
the name of the lord to have reftiturlun : fo the lelTee for years in the name of him in re-. 
Vrfion- [ai. JW. i. c, 15. Uid x. Hawk. P. C. 273. Dalton, ch. 13*.] \ 
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ttrec years and more by a good title, and is put out b^ 8-^- ^^-^c. 9. c^ot 

JForee and diflcifed, and the party indited thereof upon the iion with force undcf 

ilatute 8. [H 6. c. g.] and the diffeifee who was expelled is */;^"^'^„, p^^.^.^, 

reftored to poffeffion by writ of reftitution; and is in pof- for twenty years be once 

icifion accordingly, that then he cannot juftify a detainer of n^t to^!b^\e^n p^- 

the poffeffion with force by the provifo of the ftatute, becaufe fcffion under the Cune. 

his poffeffion was interrupted, 2nd difcontinued. And alfo in J/'^^g^ ®*,^*b. 245! 

the iaid cafe, if the j'uft arid lawful poffeftbr for twenty years Crom. 13. Cro. 187. 

be once removed out of his poffeffion* clearly and abfo- pt,^*/* 

lutely, he cannot return with followers and force, to put ^ r ^ £^ 1 

hinifelf into poffeiSon^ and keep it with force by the provifo -^ ^^^^ p. ^ \^ 

of the ftatute. Yet note the words of the provifia for the 290. Sir Thos. Raym: 

ferft cafc^ which arc ithefe, s. <* that they may keep their pof- ^^oA^lzt.^ ^ " ^ 

^ fijfi^^ ^''* /orf / who have continued in tt for the Jpace (f 

** three y ear Sy l^c* 

And by the opinion of Saunders, Chief Jujlice (who if a termor be exj>cfl«l 

Was made Chief Juftice this Term), if a termor te put out ^Ti^J^^'tl.'"^^ 

-^ ^* ^ fioner cannot maintain 

ivith force, he in reverfioh cannot have an aAion upon the an aAlon upon this ita- 
ftatute of 8. [H. 6. c. 9.] although this is a dilfeifin to him, ^^^'e^^. ^g. 0. 
i>ecaufe the expulfion is not done immediately to him: and [2.Bac.Ab. 56a.] 
the ftatute is copulative, j. " put out and dijpifedj* — ^Yet fee i5- H. 7. 4- b. L H. 7. 
the ftatutci for it is di^undive, ^^ put out or dijfeifed witS 
l^ force:' 

E. 33. E/iz. *t> Muttbeiv, *v. Comber^ that the conclufion of tlic indi^mcnt fliall be, " and 
** dijftifid him in Tt^verfion^'* or e!fc the indiftmcnt is bad ; and the rcftitution (hall be made 
10 him in rcverfion, and if he will not have rcftitution, thft termor is without remedy, arfd 
fo ruled ; and that tUe courfc of C. B, is fo, by all the clerks. 

£. 36. Ehx. B. K. per Cur\ LclTcc for vears, if he be put out, fliall not have aii a6tiori 

2pon 8. H, 6. nor he in rcverfion by himf*iff.. but they ougUt to join, and then reftitution 
lail be awarded ; and that the (latute (hall be recited as it is in the disjunctive, but the 
conclufion of the count fh^ll be that defendant zuas put out and dijfeifed in the copulative. 
It has been holden that in the roll of parliament it is put out afid diflcifed in the copulative } 
but in the printed flatutes it is in the dfsjunCtivc, put out ordifleifed. But in 4.^. and 42. Elix, 
the copy of the parliament roll w^s brought into B, R, and it was in the disjun^Uve, putoirt 
#r difleifed. 



Lord Paget againji the Countcfs of Bath; 

(49) jf B: fcifed of the manor of Di of the annual value Tenapt by knijht-fer- 

* oftwenty-dnepbundsi holden by knight-fervicc, yjceaflured two parts of 
^ , , ^ *^ ' i . ' his land to his wife bc- 

afllired by conveyance two parts of the faid manor to a fo(« marriage, and hav- 
woman for the term of her life, whom (by the grace of ZZ^Tn^p,^ 
God) be intended to marry. And after aflur^nce made, he did died, his heir viithin age. 
iharry her; and afterwards he fold the moiety of the third f^ytrinyof^i^ mo 
part, which remained i^ fee to a ftranger^ and died, his beir P^f" to fuppiy his m 

t) i within 
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t>ter, 122. 32.H.8.C.1. within age. Whether the lord by knight-fervice may Cakf 

Raft. Wills, fol. 585. b. ri./-j rii. ^ r \. 

Coke, 6. i8.a. 8. i73.b. ^^7 P^^ ^^^ ^" ^^^ *^*^ ^^^ P^^^^ ^° fupply the Want of the 

lo. 82. b. ^. 10. Co. full third part, or not, quierc for Lord J^aget againft the 
76. b. 84. a. Vidcin. r en f ^ o. 

fra, T58. b. countefs of Baw. 
[12. Car. 2. c. 24.3 

III mn 



Uzk rdcmng rent, /^q\ y| LEASE for a term of years is made by mdenture, 

payable at two certain ^^ ' r\ , ' ' 

Feafts, or in one month rendering and paying j^arly forty Ihillings at two 

next alter either of the times of the year, viz. at the Feaft of Saint Michael the 

faid Feafts, and \f rent t a 

fxuld be in arrctr after Archangel^ and the Annunciation of our Ladyy or irf one month 

arfjfst tU^ffacfof "^^^ ^^^^^ ^^^^^^ ^^ *^ ^'^ ^^^^'^ ^Y ^^"^ portions. Jnd 
tigbtwuis, tbattbetif&c, if it Jhould happen that the faid yearly rent of forty Jhillings 
The eight weeks fliall x ^ y- -^ /i 7 » 1. • ^ 'j r. x- ^r 

be reckoned from the ^^ any part pf tt Jhould be tn arrear unpaid after, any of the. 

twenty-eighth day after faiJ Feajis and days before limited^ in which it ought to bg 
^ ' . paidj by the fpace of eight weeksy that then it Jhould be lawful^ 

3. Keb. 47, 48. Wr. Whether the eight weeks (hould be reckoned from the 

Feaft-day of the aforefaid Feafts, or from the 28th day, x. 
the month next after the Feaft, was much debated. And 
(See ante] 7. Ed. 6. 88. Saunders, Chief Jujiicey and Mr. Whiddon, and divers 
■• others, thought that it fliall be reckoned from the 28th day 

after the Feaft, becaufe that is more reafonably intended for 
the benefit of the leflee. And the 28th day is a day of pay- 
ment at the ele<Elion of the leiTce, as well as the firft Feaft 
and day : tamen quare bene i contra \ becaufe no day and 
( Com. Dig. Tit. Rent, Feaft. certain is mentioned before, except the Feaft-day, and 
(B. 9.) (D. 7.) J ^^ month is no day, nor comprehends any d;;y in certain 

but a fpace and time, &c. And note the copulative, Fea/ls 
and days. And note thofe words " i«" and " ^/." 

•I* Cro. 123. It fliall be accounted from the 28th day after the Feaft* 



♦ [ 142. b. ] Putbury againfl Trcvilian. 

Replevin for taking at (51) OECOND dtUverance was brought by one Put bur f 

ice. wai fixticn acres taking at Littleham in a certain place there called WeJiU'^ 

that /. T. an^A. his "oord : the defendants, as bailiffs of Avice Trevi.ian^ widow, 

^ifc were ft fed in fee acknowledge * the taking, &c. and lay that the faid place. 

of lands in ly. iyCin ^ ° ^ ^ ^' ^ , ^ ^ \ ^ ^ . , ,, ^^ ' 

gh farfr of L. ajorejuJ ^c. Contained Hxteen acres of land m L, aforefaid called fr, 

nvbc,coftUjUe''f<tc is ^j ^^ y^j^^^ ^j^^ ^j^j^ ^^^ %^^ Trevihun, Efq. and 
/►tfra/, and fufitrtci a re- . . 

covery of the (aid lards Avice his Wife werc fcifed of twenty-one nvckuages, two^ 
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tliouiand acres of land, &c. with the appurtenances in IFoJe (not mentioning X.)j 

^ r • 1 7 r r • 1 • whereof Ac. to the ufe 

juxta Chtckeftone^ within the parilh of Littleham aforclaiu in ©f 7. 7; in fee, who dc- 
the county aforelaid, and in Berinarber in the county afore- "^'^^ ^1^^ "^- ""^^^"^ ^j 

' ' ' ^ lands fo rf covered to A, 

laid, whereof the faid place in which &c. is, and at the faid his wife for life </iim>/<f« 
time when &c. was parcel in their demcfne as of fee j and ^^^^'heW^llJ^ 
being fo fcifed thereof held the (aid fixteen atres of land of ufe$, / r. bccanw 
among-other things of A. B. &c. hy focage tenure ; and that o*f fee/^nd Ld fo^fclfed! 
Anthony Pcliardmd others, in the 23d year of H. 8. reco- «nd cmiyoi yf. for «Ja- 

,/ ^ . . /. ./I , >...rfl- -r magefeafant. Aodde- 

vered by writ of entry tn the pojl againlt the laid /. Treviltan murrer, bccaufc, ift, 
and Avice his wife, then being tenants of the freehold, the ^h^ pUce &c is n^ 

' ^ ^ compnfed in the reco- 

laid twenty -one m^fiiiageS) two thoufand acres of land, &c. rcry td, it is not ex- 

with the appurtenances, in Wode juxta Chidtejione and Bm- dI^/^/7!)7tl^^^^^ 
narher aforefatd, whereof &c. without faying anything of /«• Nor 3d, That -A 
Littleham in the recovery, and aver the recovery to be to The ftatute of ufes vrai 
the ufe of the faid L Treviltan^ his heirs and affigns, and arcvocaton of thede-. 
that the recoverors entered accordingly ; and being fo feifed, after the ftatute of wills 

khe (aid /; Trevilian afterwards, s. on the ift day of Decern- fl ^''^f^^'t '1^7 J 

' ^ fed and allowed the faitf 

her^ in the 23d year aforefaid, made his teftament and laft win ij parol, it wouU 
wUl in writing, and by the fame willed and bound the faid L^'loi^an^^^ 
tenements in the recovery aforefaid fpecified, whereof &c. paflid by the wJt 
to the faid Avice Treviltan then his wif^ for the term of her Ptow. 514, 
life^ if Jhe Jhould fo long live file i and after the deceafe or p^^^' 
marriage of the faid Ai>ice the remainder thereof to one »• L«»- H3* 
<?. Trevilian in tail, with divers remainders over, and at laft 
to the right heirs of the faid teftator for ever ; and that the 
rccovcrots continued their eftate to the ufe aforefaid until 
the ftatute ^7. H. 8. [c. 10.] by Which ftatute /. T. wai 
feifed in his dcmefne as of fee, and being fo fifed before the 
taking &c. i. on the loth day oVJanuary^ in the 36th year p. ^ 

<of the faid king Henry 8, died, after whofe death the faid 
j^ice into the faid tenements with the Appurtenances in the 
recovery aforefaid fpecified, whereof the faid fixteen acres of 
land in Which &c. are parcel, before theT.iid time when &c. 
entered, and was thereof feifed in her demcfne as of free- 
hold ; and becaufe the aforeiaid &c. for damage feafant, &ci 
without taking any averment thst the faid Avice named in 

the faid recovery, and the faid Avice in whofe right &c. are ; l. 

° Note, this averment wat 

bnc and tUe lame perlon, and not divers, and without taking ai'tcrwarti< entered on 

&n averment that Jhe continued file and unmarried according to ^l ^11!^ ^TiAod 
the fvilly i^c* And to this avowry the plaintiflF demurred in *'7- Co. Lit. 42. a! 
law. (52) And it feems the avowry is not good; for firft, J^)']. "*'^^*'* "^^ 
(5a) Hamlet or htmcHs a member or part nf fome vill or town, as appears i^. AfT o 
[4ii pi. 8.3 Sck Seldcn • Annotation* upon Foricfcuc, fcl. 17* [ fol. 48; Edit. 1 742 ] ' 

I^ d a the 
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5. H. 7. 39. the fixteen acres of land, which are in the place where tKc 

taking was are not comprifed in the recovery, j for die reco- 
very is only of mefluages and lands in fVodejuxta Cbickiftont^ 
Fit. Vcrdia, 19. Bro. wkhin the parijh of Littleham and Berinarbefy which cannot 
II. Brief! 905.A 5. ^^ intended in Littleham^ but in Wode or B. for JVode 

E, 4. 8. 5. 8. 44. E, 3. cannot be intended a hamlet in LittUham by reafon of that 

70. 68. la. b. ao.E. 3. . ' , 

Bw. 371. 29. Afl*. 33. word ^^juxta'y* but Chickejlorte may well be fo intended: 

Dier, 315. Sty. 77, «• and by M. 8. E. 3. ai- [68. b.] and 14. Af [40. pi. 8-] the 

* [ 143. a. 3 v*l' named before the juxia ought always to be intended a 

[4. Term Rep. j5i. ] vill by itfelf and not a hamlet, and ♦ alfo the vill named after 

the juxta ought to be intended a vill by itfelf, and not a 

%. Co. 57, 8. Dicr, hamlet i quart well thereof. And note the recovery had 

779. Dicrf 329.6. againft the hulband and wife being joint-tenants In fee, 

[Co. Lit. 326. a.] with averment to the ufe of the hu(band; quare inde* 

(53) Alfo it is not {hewn that the faid /. Trevtlian died 

. feifed of an ^ftate in fee-fimple exprefsly, but by the impli« 

[1. Mod. ^3; 1; Mo<t cation of thofe words, fo feifed^ died. feTc. And the common 

aT7. ft.Bar.834. Cowp. . ^J J J ^ "^ 

825.] pleading is, and died feifed offuch his eflate therein. And by 

the ftatute of Explanations, 34. and 35. //• 8. [c. 5^] the 

dcvifor ought to have an eftate in fee-fimple, &c. Alfo it 

is not averred that Avice continued file according to the 

Ncrte, this Was amend- condition, for this is an exprefs condition, which ought to be 
cdfincetheenciy, &c ^, , , ^ i,^. , ,, ^ . ,,, 

Dicr, 141. a. 343. 7. exprelsly averred to be fulfilled, and kept, for it may well be 

ca 10. Wow 31, intended that flic has taken a fecond hu(band of the fame 

£ Com. Dig. Pleader, 

(c. 66.) ] name as her firft hufl)and was of; as many women have 

p^ aiofia. ^^'^^ • *"^ '^^ matter here alleged will prove that flie was 

the wife of the devifor for the caufe aforefaid. (54} AHb 
the matter in law is, whether the will be good* And it 
feems not, for . in the 23d year of Henry 8. when he was 
Peik. 544. 'feifed in ufe who made the will, the will was warranted by 

I. on. 299. ^j^^ common law, by reafon of the confidence and truft. 

And then he need not make it in writing, but it would have 
been good enough by parol to convey the ufe to die devifee^ 
but no land in poiTeifion pafled from the devifor to the devifee 
Dier, 74. a. 9. 2t, h. by the equity of the ftatute I. iJ. 3. [c. i.] which fpeaks 
^ 26. 19. 27. H. 8. only of feoffments, grants, releafes, confirmations, recoveries^ 
leafcs, eftates, but fays nothing of wills, &c. And before 
this will took effcft, the ftatute rjy. H. 8. [c. 10.J con- 
Plow 514 demned all wills of land, fo that none was feifed in ufe after 
this ftatute fo that he could declare his will. And by a pro- 
vifo in the faid ftatute, all wills made and executed by the 
death of the makers, or which ihould take execution and 

effea 
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eflPed by death before a certain day in the faid year, or in the 

year next following, are afErmed and made good,* and no 

others. And then the JTaid will of the faid /• Trevilian was 

clearly void until the ftatute 32. H. 8. [c. 1.] which ftatute 

gives authority to every man feifed of land in fee-fimple of 

focagc tenure, from the 20th day of JrJy in the faid 32d year, 

and in the year of our Lord 1 540, to make devif-, gift, 3to. 

by his laft will in writing, or by eftate lawfully executed in 

his life-time, &c. And this to be underftood of wills after-* 

wards to be made, &c. And by this ^ill (if it were war- i.RqL Ab. 6i6> 6I^ 

ranted by the ftatute) the land itfelf ought to pafs to the 

dcvifee. And it would not be fo if the will at firft (when it pj^^ ^^ ^ j^ ^ 

was made) bad taken ejFca; wherefore &c. (55) But yet 44- E. 3, 33. 3. Oo, 

I will agree diat if the devifor, before his death in the 37th 

year, had caufed the will to be read and rehearfed, and had 

approved it, and declared it exprefsly to be his lad will, then 

it would be good, and as a new will, &c. And by the 

making of the ftatute 27. //• 8. the faid Sir I. Trevilian in 

law diiagreed to the faid will, for every man is party to the 

a£fc ; and then without a new agreement this will cannot be 

fct up again; as the cafe is in 44. Aff. [296. pi. 36.], A Ante, 74. ^, 

man made a will and devife of his land, and then difagreeing i-q^j, Devifcs, loi. 

to it, * he made a feoffment, and took back an eftate in fee Com.DevJc,(F.i.2.)] 

and died ; this landdefcends to the heir, andfliall not pafs to [ ^43- '^^ J 

(55) ^* 37* ^^' ^' ^' ^*'' ^3*' ^^ ^'3- ^"^ adjudged M, 37. and 38. EL Bftford v, 
Parns. [Cro. El. 493. Mo. 404. Gojldf. 150.] ^. having four daughters, ^. C. P. and 
E. and being feifed of twenty acres in 5. made his will, and dcvifcd all b.s lanri in 5. to 
B. and C in fee, and made them executrixes, and afterwards he purchafed other twenty 
acres in 5. and a ft ranger came to the devifor, and crcred to b«y the twenty acres laft pur- 
chafed, and he anfwcred that he would not fell them, but would have them go with hit 
o(her lands to his executors, and afterwards he annexed a codicil of divers other legacies 
(but faid nothing of land) of goods and chattels. Adjudged that ^. and G. ihali have the 
twenty acres, and that tKcy Ihall not dcfcend to the four daughters in coparcenarv, for the 
intention appears by the anfwcr to the ftrangcr. But the chief rcafon bv Fenner, 
Clench, and Popham againft Gawdv was, that the annexing of the codicil amounts to 
a Bcw^ pi;bli cation fa), 

Af/40. and y. EL B. R, i» 7*. Hazv/'U^s cafe. A termor dcvifcd his terra to B. and 
afterwards mortgaged the term, and redeemed it, and died ; B, ftiall have the rcfidue. If 
the devilbr alicne$ and rcpurchafes this land, and then dies, the devifec ftiall have it, by 
Welsh, [i. Caf. in Ch. 193. x. Salk. 158. i. Vcrn. 97. See i. Rep. in Ch. 153. and 
/er Lord Mansfield, Dougl. 59, an implied revocation may be rebutted by every fort of 
evidence.} 



(/i) If a teftator annex a codicil concern* 
ing perfonal eftate only, without ^ny words 
in confirmatiqn of his will, it (hall not be a 
republication of it, fo as to pa(s after-rpur- 
chafed lands, i. Vez. 485. 1. Vcrn. 6x5. 
And 2. Vern. 7x2. fcems to go further, for 
it is there adjudged generally that fuch a 
^odicil is no new publication as to any lands. 
And fince the ftatute of frauds 29. Cur. t 



c. 3. no words fpokcn before or at the time 
of making fuch ^codicil can amount to a 
republication, for by that ftatute a codicil or 
other writing niuft be. accompanied with the 
fame folemnities as are required in the 
original will. See Gilb. Devifcs, 88. 97, 
bough 31. 35, 36. Cowp. 158. 2. Bro. 
Caf. Ch. 291. I. Bur. 549. Ambl- Rep, 
574* 4* Bro. Caf. Ch. 4^ 
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fhe dcvifce without exprefs agreement that he would his firft 

will (hould take place. And iri M. 44. £. 3. [33* a.] the 

cafe was, that a man feifed in fee of land devifeable by will 

within an ancient borough made his laft will when he had 

6.E.6. 74. t. 39. H. 6. two fons, and when they were dead he aliened the land in 

Mo. 789. i?R(i°Ab! ^^^' ^^^'^ ^^^'^ ^" eftate in fee, and died ; and without any 

^<^- ' new agreement to this will it was holden void^ becaufe the 

alienation was a difagreenie^t to it, and without another new 

and exprefs agreement this fhall not be taken as his laft wil]> 

becaufe it was once, revoked &c. See Fleta, lib. 3. c. 3, 

[ci 14. §.6. in fin.] de diftiniiione cartarumi a legacy is 

confirmed by the death of the teftator only, as a gift between 

6. Co. ay. a. Perk, living perfons by delivery alcfnc. (56) Alfo the want of 
C^? 61 b ^ ^^eTioI power or authority to make a will is tantamount to the non- 
34. M. 3. chap, of Expia- ability of the perfon of the teftator, as coverture, infancy, 
354. Litt. 39! Plow. i<'*'o*cy, and lunacy ; alfo durefs or menace of imprifonment. 
344- a- although they become at large, &c. And a weak foundation 
|[StyL 427.] deftroys the work, and what was void in the beginning fhall 

net by lapfe of time grow valid. Alfo appointment of dower 
ad ofttum ecclefia is confirmed by the death of the hufband^ 
ahd not in his life-time. Alfo a marriage before marriageable 
years is begun and not confummated till the age of fourteen 
byconfent, 7. //. 6. [ii. b.] And Stamford, Juftice^ 
was of the fame opinion in every thing, but Brown£ 
€ contra. And for the matter in law, Brooke, Chief Ju/lia^ 
was alfo to the contrary, but of the word juxta he was of our 
opinion. And he was in fome doubt whether the ftatute of 
27. i/. 8. was a repeal and revocation of the will, or not^ 
but he argued that it was not (as then advifed). And yet 
afterwards judgment was given for the plaintiff. 
Rf^hcarfal and aUowing And m M. 6. and 7. Eliz. this cafe was revived in trefpafs, 

of a w.li is a rcpuhli- r • 1 j- ri. r j ^ •/• • 

c ticn Without new wri- and upon not guilty a fpeciai verdidt was found at ntj$ prtus 

tingor darting it. before Weston and Harper, but an addition to the cafe 

7. [Bcndl. 131. s. c] was found, 5. that the faid TnvUian the devifor, the loth day 
^^r., ^'t* Ro eT"^' ^^ January^ in the 37th year of H. 8. repeated, affirmed, and 
\z^. Car. a. c. 3.] allowed the faid lafl vyill without any new writing thereof, 

or being dated or made de novo. And by the opinion of the 
Court, 5. of the four Judges, the plaintiff had judgment 
upon this will after an argument at bar and bench fuccinAly 
oji the laft day of the next Hilary Term. 
(56) M. 23. -E//S3. A. is iinprifoned until he promifes to make a bond, who makes it 
bei .g at large, yet he may plead per durn, by Meade [6. Mod. 85.] 

A/. 4. and 5. El. Ru, 1041. between 7'bomas 7'rcvilian and Egedtanus Wbtie in trefpaft. 
BeJoey 131.pl. 191. * , X ^ 
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(57) A MAN being beyond fea out of the realm is dlf- A man being dioelfed 

feifed, and then returns into the realm, and after- "^^^^^ IndTaftelt^ 

wards departs back again, during which time a defccnt is caft. dcpans again, during 

r\ 11 1 I 1 • 1 11 1 t r . i_ J ^'^^-ch time a defccnt i$ 

^an well, whether his entry be tolled unlefs it be proved cna ; fu^ere, whether 

that he had notice of the diffrifin when he was in the king- |;*' ^^ ^ ^°"^t' ^^/^ 

^^ be not proved that he 

ddm, for by intendment of law he could not have notice of had notice while in the 

the diffeifin at the time when it was made, by Littleton 7. Brown m 

in Continual Claim [ §• 440. j. And fee 9. H, 7. [24. a. 5* ^v- 159* ^ 

pi 10.] for the opinion, that if an infant be diiTeifed * and at ^5^ a. * 
full age go beyond fea out of the realm, or take hufband, or * r i ja, a. 3 

be imprifoncd, during which time there is a defcent, his entry [Co. Lit 259. a. a6i. 

fliallbc toUed by thefe laches fufFcred after his full age; but R4;J^a^3oM^ 
if he had been within age when he did fuch a£t, it would be 
otherwiie. 



(58) \>rEMORANDUlVI, that on Thurfday^ s. on the Gram of tbo office of. 

20th day of May in this Term, and in the year '' 
of our Lord 155", I took the oath of a Juftice of the Bench 
from Nicholas^ archbifhop of Tork^ chancellor of England^ 
together with letters patent of our lord and lady the king and 
queen, the tenor of which follows in thcfc words : Philip- 
pus {jT Maria, Dei gratiay rex et regina Anglia Hif- 
panorum Francia uttiufque Sicilia 'JerufaUm et Hihernia 
Jidei defenforesy Jrchiduces Jujiria^ Duces Burgundia Medi" 
olani et BrabanciiVy Comites Hafpurgi Flandria et Tirolis^ 
omnibus ad quos prafentes liter iP pcrvenerlntyfalutem. Sciatis 
quod conflituimus dilefium etfidclem nojirum JacobumDyer 
MI LITEM, unum J^Jlic^ nojirorum de Communi Banco^ haben^ 
dum quamdiu nobis placuerity cum vadiis et/cedis ab antiquo W.3.c.a.'andi,Geo.J! 
debitis et confuetis* In cujus rei tejJimonium has literas ^ *3J . 
no/fras fieri fecimus patentes, T. nobis ipfis apud Wejlm. 8, 
die Mail annis regn. nojirorum tertio et quarto^ 

_ Marten. 
per ipfos regem^ et reginam, Jrrot in Banco eodem 7ermin9^ 
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Sherleys's Gafc. 

^n'Viei;! friend may be (S9) A FRENCHMAN called John Sherlfysy who wa$ 
ipdiacd forhightrtafon -^ ^j^g ^f ^j^^ ^^bcls With i/^if«r//, who rebclHoufly 

ajaunft the duty of his . xr * * 

allegiance, and mail not took the caftlc of Scarborough in the' county of Thri^ now 
l^v. a jury i.»«fi.w/^ ^^^^ £^^^ ^j^^ j,^,.^ ^^ ^^ arraigned thereof in B. R. before 

Tenk^ccnc <f c 1 s G ^® commiflioners of oyer and terminer, and whether he fhall 

58. J be tried per medietatiun lingUir^ s. of aliens French, or other 

Fulb. Paral. lltV.^iol aliens. And the Itatutc of the ftaple 27. E. 3. [ftat. 2.] c.8. 

87. Co. 7. 6. a. 26. /j^^ fifgg yf2S made for fuch aliens only as were merchants of 

%i. H. 6. A. b. Stamf. •' -^ ■ ^ 

^ j|^. the ftaple, who levied a plaint before the mayor of the ftaple, 

•J. if both parties be aliens, the trial of the truth in iiTue (hall 

lie by all aliens, and if between denizens, by all denizens ; 

and if one party be alien, and t^ other a denizen, th« moiety 

of the inqueft or proof ftiall be by aliens, &c. But by the 

ftatute 28. E. 3/c. 13. §. 2. this is enlarged, and made gene* 

fal for all manner of aliens, merchants, or others. And iii a]| 

fuits and pleas as well before other juftices as* before the 

mayor, &c. And although the king be party, the moiety of 

the inqueft or proof ftiall be by aliens, if fo many be in the 

neighbourhood ; and if there be not fo many, then of as many 

as are there, not parties, &c. And this trial was ufed and 

ordered accordingly, as appears in 8. //• 6. c. 29. (being the 

laft chapter of the ftatutes [of that year]] until there was re* 

ftraint and intpeachment thereof by colour of the a6l of* 

* r 144- b. '] ^' ^' $' [^' ^'J ^' 3* ^^^^ ^^^^ J"^^^ *" *^'^ of death, plea ♦ 
a^r ,£0 Dve 1 b ^^ ^^ perfonal, where the debt or damage amounts to forty 
34. H. 6. 5. a. H. 7. marks, who has not land or tenen^ents to the value of forty 
c. 3. Raft. Jurors, 9. fl^jjij^gg y^y ^^e year clear, js challengeable, the intent of which 
!*• Co. 57. afl: was for Englifli jurors, s. denizens, and in pleas between 

Englilhmen and denizens, and not where aliens were parties 
rco. Lit. 159. b. Mr. ^^ jurors, who cannot have freehold in this realm, nor are 
liia^. note ( i).] intended by common jurors^ of whom the ftatute 2. //. 5. above 

(59) E. 4.5. El. [Cro. Eliz. ?i8. 841.] Godwyuy olaintiflT, \xi ejeQione Jtrma^ for a mcf- 
fnagt in Yarmouth agairfft Corndlius Moun:)teigb; ana on the trial, upon furmifc that the 
plaintiS' was born at Rottertl im under the government of the States, and prayer (herefor^ 
that the trial (hould be de medietcite lingua^ it was i'o. 'See the cafe before of Jutius'Cafar 
and Cuiteincy fol. 28. a. note 181. 

9. £. I. A Jew had his trial per m^d'ietatem lingua ^ s. of Jews ; and thcv were fworn 
upon the five Books of i^loHs, holdcn in their arms, and by' the name of the 6od of Ifracl, 
who is merciful. • • 

fpeaks^ 
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fpeaks, as it is declared inthe (aid ftatute of 8. /ft 6. (60) But Pk>w. 79. a. Dler, 59.I1. 
note the declaration was made only for the kii)g, and the ^^ ^^^p^Fn ueif ^ 
lords, and the commofis are omitted in the words of the ^St -, 3. Co. 18, 19, 3^0. 
id/o quare indi. And it appears in the Abridgment of Fitz? 
berbert) Tide Inqueft, ilf. 3. £.4. [pL 22.] (which I do not 
«find reported in the year) [ fee 3, £.4. 1 1. b. 12. a. pi. 3. ] 
that the above ftatutes of ^. 3. haye been put in ufe always 
generally, i. as well where aliens, who are not merchants of 
the ftaple^ fue, or are impleaded, &c. as merchants, by the 
trial de medUtate linguay l^c. But it appears by ^e opinion 
pf this book, that the trial (hall be by twelve free apd lawful [See 3. bl Com. 3^ 
men generally, if the party who is alien, whether it be the ^^''^ 
plaintiff or defendant, wilj'not pray the yenin facias to be 01^928.357. 3.£4.ib 
awarded de nudietqte lingua as above. And this agrees Urith 
the Lib. IntraUfoL 48. b, s. and thereupon the faid F.fay^^ 
that he is an alien^ and was born in Z>. in parts of Germany 
under the allegiance of the Emperor of Germany : and be 
prays the writ of our lord the king to caufe to come here 
twelve^ i^c. whereof one half to be of natives^ the other of 
aliensy j- born in D, (a) in parts of Germany under the alle- 
giance of the Emperor of Germany ^ fo try the ijfue of the faid 
pita according to the form oftheflatute in fuch cafe made and 
provided \ and it is granted to hin^ i^c. Therefore according 
t9theforn\ oftheflatute aforefaid^ it is commanded to the flieriff 
that he faufc fo come herej faV. twelve Uc. whereof one half 
to be natives^ and the other half altensy Ufc, as above^ by whom 
i^c. And becaufe neither l^c. to recognize ts'c. becaufe as 
welll^c. And in 21. H. j, [32^ b. pi, 23 ] an alien, s, z 
Lombard was fucd, and they were at iffue, and there was no ^^*^^^ ""*• '57»fc- 
requeft as above made of trial, but a general venire facias 
awarded, and at the diflringas jura tor urn the plaintiff for ex- 
pedition (left he (hould be delayed by challenge) fbewed the 
matter, and prayed a fuperfedeas to the flieriff to ftay it, and 
a new ve. fa. de med. lingua according to the ftatute; and [*-^-H-P.C.»7i,i7i. 

- i z r» % ». Hawk.P.C.591. 1. 

he had it ; quod nota. (61) But quare'xi the alien be plain- Bl. Rep. 5x7.] 

(60J There Were few or no preambles to aftsof parliament before E. 3. whenrareljyou 
ihould have the commoos mentioned in the aft, and fcldom is there mention of the lord*, 
and yet as many appear by the rule of fiimmons to parliament, they were all there prefent. 
Sometimes the ancient ftatutes are penned fo generally that the king is not faid to cnaft 
them. Sometimes the king only. Sometimes they are faid to be ena&ed by the king and 
council. Sometimes other phi-afcs. 

(fl) The ftatutes mentioning only aliens I a medicty«f his own countrymen, but of fo- 
generally, the foreigner is not entitled to have | rcigncrs generally. ». Hawk. P.C, 551. 

tiff 
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l9.H.357.b. 3 E. 4. tiff and omit fjch advantage of rcqueft, whereby a general 
M.a. SvcM. 13 L'^- '4- ^^„ijre fiuias ifliies, and is returned, &c. whether by this he 

El. |X)ft. tol. 304. ^. p.. / ' ' ' 

51.] for a Scoichiiwii has not let flip his time. And quare Whether the Court 

or A rape. ^^ ^.^^ Ought to award the fpecial writ above by reafon of 

Stai'nf. Praer. 159. a. the above ftatutes, and it does not appear to them by the 

record that one party is an alien: and it fecms not, for by 

the common law the trial was by all EngliOi, and the ftatutes 

were made for the benefit and in favour of aliens, if they will 

* [ ^45* ^' J accept it, bjit they ♦are not compellable thereto. And in 

5.Inft.27. picr,2H6.b. the principal cafe above, becaufe the precedents have been 

XI. Trcafon, 23. i- fcarched for the trial of an alien for treafon, and none can be 

' found de medietate lingua ; and alfo by the words of the fta- 

tutc I. & 2. P. c!f A/, c. 10. all trials of treafons to be 

[i. H. H. P. C. 316. awarded,^ bady or nutdey Jhall be made and nfed only according 

Wood's Inll.636. Foft. to thi courfe of the common law of the realniy and not otherwifei 

Cr. L. 337. and fee the therefore a venire facias was awarded to the fhcriff of ^r* 
note there. 4. Black. J 

Com. 35*.] by the commifiioners of oyer and terminer generally of twelve 

7.C0.6. b. Co. Lit. 1*9. i^^^ ^^^ lawful men^ ^c. (62) And note in the cafe above 
33. H. 6. I. the indidment was againft the duty of his allegiance ^ when he 

was not a fubje£t of the realm 9 but this is of no (ignification ; 

in this time of peace between England and France^ to levy 

and the book cited in War With Other EngUfh rebels was fuflicicnt treafon; and if 

the margin to itCt. 5. j^ yfQf^ Jn time of War, he fhould not be arraigned, but ran- 

« .. ^ « ^ ^ fomed. And note the attainder of «t» Charles Gavare for the 
B.N.C.487. 7. Co. 26. 

death of Gambe in the qd year of E. 6. And in divers other 
Dier> 18. a. 304. . 

precedents, the trial of aliens for felony and murder has been 

fer medietatem lingua^ and ftill fhall be. And the faid Sberleys 
was found guilty by the faid jury of the county of York ; and 
Jen. Cent. 4. c 1 . j^^j judgment of treafon^ but was reprieved, and afterwards 
pardoned, &c. 

(62)' Holdcn clearly in parliament 29. ^//z.that Mary queen of Scots being in this realm 
pnderihe protection of the queen, and compaliing the dcftruftioh of queen £//«. was a 
traitor hkc another perfon who is a mere fubje<^t, and if fhe were indidt^d of this treafon, 
the indidtmcnt fhould be as here, againlt the duty of her allegiance. 

That neither Scotland nor the queen of Scotland is out of the allegiance of the crown of 
England^ lee Morgan of the Succcliion to the Crown from fol. 19. to 30. [Sec 1. Hawk. 
^. C. ;9i. re£t.4i. 7. Co. I. CulviHi Cafe, and the books there cited.] 



Wife's Cafe. 
To an information a- (63) A N information for the king and queen was filed ia 

gainft the kmg'i re- -^ £. R. by the ATTORNEY GENERAL againft »V/^ 

ceiver for arrears of his '' o ^ 

account before auditors, a receiver of Ireland for a debt of two thoufand pounds of the 

arrears 
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frrears of bis account adjudged before auditors afligned by he may plead m/^rtt© 

commiifion, as I believe. And the defendant pleaded nil debet wagc^his law. 

per patriam^ to which the Attorney General demurred ^^^ ^^ 5 ,y^ ^g^ 

in law. » And it feems by 20 H, 6. [16. b. pi. 3. and 24. a. 

pi. 6.] and 21. H, 7. [14. a. pL 20.J in debt upon the ftatute [»Lev. 10^] 

of Scavage [ 19. //• 7. c. 8.] tgken againft Sir JViUiam Capell 

that the ifllie is good enough. And by 43. Ed. 3. [i. b. pi. 3.] h. 5. 3. 4. h.'s. 17. al 

and 40. E. 3. [2. b. pi. 6.1 the defendant fliall have his law in "* "' -♦• *°9. Lib. do 

T^r J L r J Entryes, 147. 3. 5. y, 

fiich a^ion, although he has accounted before auditors. But xi. H. 7. 33. b. 4. «. 

^. 13.H7. [3.]indebt?rwr/r/f. And alfo it feems by the "4.8. Secio.Co.io3.a. 
intendment of the ftatute 5. H. 4. c. 8. of the examination of 
the attorney of the plaintiflF in debt upon arrearages of an 

account before auditors, that wager of law does not lie ; but [Co. Lit. 195. •. j, 

mldehetperpairiamih2L\\\>tTCCc\yti\ i contra H.^s<^'^*3* ^'•«*'- ^^^ 345- hH-I 
againft the warden of a prifon for the efcape of one condemned 
before aiiditors affigned. 



(64) T AN D was given to a fiatherand fon, c t the heirs Land given to fatherand 

of their two bodies begotten, remainder over in ^ *"^ ^^ ^^^ ****" ^ 
. n- ^^^ *^^ bodies, re- 
fee, the father died without other iffue than the fon, and mainder over; the fa. 

afterwards the fon died without iflue, and a ftranger abated, ^^^ '^j?''' *"** ^*15 ^ 

• » o » difcontinuesy or a ilran- 

or the furvivor made difcontinuance ; quare * by Prideaux, ger abates, he in «• 

Whether be in remainder ihall have one formedon or fevcral ? ^c fomicdon. ^ 

And Saunders, Brooke, and Brown thought that one 8. Co. 87. a. Dier, 99.b. 

lyrit would ferve well enough ; tnmen quare bene. brevt^^i '^^ ' i h \ 

14, 8. Co. 87. 17. E. 3. 51. a. Dier/149. b. [2. Bac. Ab. 589.] 



The Bilhop of Litchfield againft Fiflier. ' 

(65) A BISHOP feifed in fee of land in right of his if a dean make a deputy 

bifhoprick, made a leafe for years, the lefl'ee entered, ^X P*^*» ^ he in bis 

and afterwards the leflbr by deed indented, gave, granted, and confirm a grant of the 

(6s>) A dean may make a fubftitute for matter of jurifdiAion, as for corre6^ion or vifi- 
fationy but not for the adminidration, and therefore he cannot make a deputy to confirm 
leafcsy or to make fpceches, to give advice to the bifhop. 7V/«/. R. z. F//z. Grants^ 104. 
A deputy dean is the chief «f the church, but cannot make leafcs with the chapter, x i. /f. 4. 
[84. pi. 34..] 14. if. 6. 17. Sec Evnn*s Cafe, H, ii.Jac. Rot. 1164. [Palm. 457. Lat. 31.] 
and T, 3. Car, B. R* 

By the flat. 26. H, 8. c. 14. [and i. EL c. 1. §. 9.] the bilhop may make a fuffragan, 
and he (hall have the fame pov^er as the bilhop has, but he cannot confirm, for he has only 
a participation of the care, not a plenitude of power, «$* 7. //. 4. 97. 

Adjudged in the cafe of the dean and chapter of Fearnesy Sir John Davis* s Reports, fol.47, 
that tnc fubftitute cannot charge the poffcliion. And fo the quaere rcfolved contra, 

confirmed 
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hUhop J Whether U (hall confirmed the land to the Icffec to have to him and bis heirs 
J^^re, if the confinaa- ^^^ ^V^*'> rendering to the biftiop and his fucceflbrs ten pounds. 
f jon had been by the And there was a letter of attorney in the time deed to make 

idtputy of fuch deputy ? 

Lat 2 8 2Q1 Dicr, 58. "^'^''X* ^^^ delivered the deed to the Icffee himfelf, and livery 
a. 233. Dav. 44. ». Ro. was made accordingly. And the whole of this was confirmed 
»2.^h/6.^3 a.^9.H'6.' ^Y ^^ ^^^m and chapter in the life- time of the faid bifhop, 
52. b. Dier, 123. b. 9. tjjg dean b^ing abfent in remote parts, but the prefident of 
' ^' • the dean whom he ponftituted to hold his ofEce by fimple 

[3.Bac. Ab. 381, 382. parol was prefent; and he delivored his keys too;ether with 

I.ROI. Rep. 274. 10. V ^ . r I . . n- r t^ , J t^. 

Mod. 74. but 3 Mod. the authon|ty of the voice fuid aiTent of the dean : and thi$ 

147. cont. ] ^5 entered in the regiftcr accordi()g to ancient cuftom. And 

B. N. c. 94. 9. Co. SI. afterwards the fame bifhop alfo granted ^d releafed the (aid 
rent tp the leiTee and his heirs : and this alfo was confirmed 

33. B. 3. Vcfdlft, 47* as above \ but the dean and prefident alfo being abfent, and 

^^^' * • *■ the fqbftitute or deputy of thp pr^fideqt on|y being prefent, 

[i. Salk. 96. I. Ld. Whether the fi^cceiTor can avoid this grant ^nd alienation c^ 

*yn». 5 J ^g j^j^j ^y^jj Qf ^e re^f^ Qf either of them, was moved be- 

Pier i52.b. xi.H.4,64. ^^^^ ^^ Judges in our inn, by command of the lord chan« 

cdlcr. 



Lands vcfted in the (66) T T was moved for a queftion, Tf a m?in purchafe land 

a'^a o^ u^fndlrnaj ^e o^ *e king and queen which was parcel of the pof- 

grnr.ted by h^m btiorc feffions of the duke of Suffolk attainted of high treafbn, of 

ftaniiiiKtheiUtutc i%. whicji purchafed land no office is found, whether the patent 

H. 6, c. e. be void by reafoaof the ftatute 1 8. H. 6, c. 16. [c. 6. ] (wl^ich 

3. Mar. 132. b. B.N.C. enafts, thai no letters patent Jhall be madi to anjperfon or ptr^ 

Jons of any lands or tenements before inquifition found of the 

title of the iin^in the fame^ and returned into the chancery or 

I-- \ ^iiro Pat ^ ^^ exchequer^ if the king's title in the fame be not found of record^ 

nor within the month after the fame return^ if it be not to them 

who tender their traverfes for the far m^ (5^c. and if any let* 

ters patent be made to the contrary they Jhall be voidj and holden 

fo^none)^ notwithftanding the aft of his attainder vefts the 

fCro. Car. 427. 460. 3. j j aftual poflcflion and feifin in the king without office 
Term Rep. 734.] . r . ,r « 

found, and.fo does the ftatute 33. H. 8. [20. §• 2.] (67) And 

». Rd. Ab, 184. '"^"y thought that the patent above is good by the faid words 

in Italics above, becaufe the aft of attainder is found of record 

in the chancery and exchequer. And I colleft that the intent 

of the ftatute 8. H, 6. c. i6. [c»6.] is to reform grants zx^\ 

leafes 
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leafes to farm made * by the chancellor, treafurer, or other 

officers of the king of the tenements of fubjeSs found by **^- ^^' *94- 

office to be the right of the king, and feifed into the hands of 

the king in the interim between the finding of the offices ^ 

and the return of them ; and not any grants or gifts in fee 

fimple or tail, &c. And after this ftatute divers by fubtlety D^er, 117. lu 

and evalion conftrued the ftatute, that if the grants or leafes 

to farm as above had been made by the above officers before 

die finding of the office, &c. this had been out of the ftatute ; 

and to remedy this, and to make a clear declaration, the 

ftatute 1 8. //• 6. c. 6. provides generally in this part, that no 

letters patents fhall be made to any pcrfon, &c. before inqui- ^^^^* '3*« *>• 

fjtion of the title of the king in the fame made and returned, 

&€• if the king's title, &c. ut fupra^ nor within the month 

after the return, if not to the traverfer, &c« 



Villers ara!fifi Beamont. ,. . 

(68) (^ B. TV. jB. R. B. N. B. great-grandfather, grand- In affifc it was found 
father, father, and fon : The great-grandfather i b^ng fdfcdVfw ^ 
being feifed in fee in right of Jane his wife of certain land, land in right of his wife, 

, It. .i-,r t/i rror -i . thcy bargained and foM 

he and his wife, before the ftatute 27. H, 5. [c, lO.J s, in the iitfic by indenture 
the 1 2th year of//. 8. by indenture made between them and ^^' 3° y^'f^ in confi- 

' ' deration of 701. remain- 

one R. C. demifed, bargained, and fold the htid to the faid der to thc^nfeWes • for 

JR. a for thirty years without any rent to be paid, remainder ^^^rCo^dai^sJfl 

to themfelves for the term of their lives, remainder to the *" ^^> *"<* fuffered a 

grandfather for the term of his life, remainder to the father, furanccj anditwasalfo 

and to one Colet the daughter of the faid R. C. and the heirs ^'^"'*'* ^"^^ ^***^ *'*^^''- 

.... . , «ur«» that the faid af- 

of their two bodies begotten, remainder for default of fuch furance was as wcU in 

iffiie to the heirs of the body of the grandfather begotten, ^"foT^^^'an^d cTs'tf 

without faying any thing more of the fee-fimple. And for t*»c faid 70I. and that 

greater fecurity of the ufe aforefaid they covenant and grant ^^^ dlldTcavin^ u- 

by the fame indenture, that a common recovery in a writ of ^"*^ ' *"^ afterwards c. 

entry in th? paft fliall be had againft them by one Sir John TcviJ a'>. fl/?«', 

Rockley and divers perfons named, which recovery (hall be ^'^^ with warranty to a 

, -. . _ / , . , r Granger. The iflTuc, af- 

to the faid ufes, and to no other intent, by reafon of the bar- ttr the term, and with- 

gain aforefaid, &c. which recovery was had accordingly. inter^undcr^ir'H"^ 

And afterwards the father and CoUt were married together, c- ^o- this being a gifc 

and had' ifTue the fon aforefaid : and afterwards during the !! Zjh.^.d^'^'C^tx^ 

term of thirty years, and before the ftatute, the faid great- ^^tutc. 

Ej<£iiott€firfn^y^Y *t^ood againft titrmadct trin. z.^ac. B* R. was a like cafe. 

grand- 
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B€nlinKeiL2o8.a.s.c* grandfather arid grandfather dled» and the wife of the great- 
[ Bendloe, 39. s. C. ] grandfather furvived, and was fcifcd for lite by reafon of th6 
a. And. 47. Mo. 93. ftatute of 27. remaindyr to the father and his fon in tail, &c* 
ii.Co'*^. *i,^Co°3- And afterwards the father died, znAColet furvived and took 
4. M. Bcndlofc, pi. 6. a fecond hufband, and (he and her fecond hulband during the 
Co. Magn. Carta, 672. ^,. ,'.,/. /-iii n 

B. N. c. 18a. Brown term of thirty years levied a fine of the land to a ftmnger 

EntiyCongeabIc, 140. y-^^ cognizanee de droit come aoy isfc. with warranty of the 

|. Init 316. b. 365. b. fine in fee-fimple, and took back an eftate in fee to the fe- 
cond hufband only. And afterwards, within the five years 
after the fine, and after the expiration of the term, the fon 
entered upon the fecond hufband, as the perfon whofe intereft 
and title, &c. by reafon of the flatute 11. //. 7. [c. ao.J 
againfl whom the fecond hufband brought an affife of novel 
dtffiijin, (69) And he pleaded nul toft ne nul diffiijim 
# r J -g^ \y^ 1 And ♦ the whole of this matter and the indenture verbatim- 
were found by the jury ; and they found out of the indenture^ 
that the fald indenture, bargain, and recovery, was had as 
well in confideration of the aforefaid marriage between the 
father and Colet to be had and celebrated, as of the faid fum^ 
/ of feventy pounds ; and prayed the difcretion of the Juflices^ 

whether this was a diiTeifin, &c. And note, that no word 
of any marriage to be had between the father and Colet i^ 
^xprefled in the indenture, nor any word of any jointure to 
Colet: and alfo the words of the indenture are^ after the 

f. n. Co. 171. A 176. me^tiQn ^f ^^e recovery to be had, that the recoverors and 
all others fhould fland feifed to the ufcs aforefaid (by reafoit 
of this bargain) ; and immediately follows, ^^for the which 
*' manor bargained and other the premifes the faid R, C. co^ 
" venanis to pay the faid fum of feventy pounds at certain 
*^ days^ Uc," fo that the indenture does not exprefs or pur- 
port any other caufe, intent, or confideration, to tie the land 
to certain ufcs, fave only the fum of money ; fo that no 
friendfhip or aflFeaion towards the parties moved the ereat- 
grandfather and his wife, nififola regina pecuniai (70) And 
alfo when the wife parts with her land, the intent, confi- 
g deration, and caufe, ought to be exprefpjd by writing to 

». Plow! 431. F.N.B- prove her confent to the matter : and therefore it has beeit 

H. 6. 44. a. Co. lit. if the hufband and wife had leafed the land of the wife for 

If aiiy parties to a fine die before recognizance thereof certified, it ought not to be cer- 
tified. i« H. 7. 9. 33. H. 6. 51. Weft's Precedents of Fines, foi. 46. § 156. [ Cruifd 
•n Fines, »4* 30- 4*- ^ f^S" » • ^^^^* ^^^' ?5 ' • 3 

aierm 
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a term of years rendjrin » rent by parol only, and after the 3»fi- *• a. Co. 60. 5!^ 

' ^ ^ ^ ^ i.Mar. ui.b. 15.8.4. 

death of the huCband flie had accepted the rent, yet me may ,7. ^ ,^, K. g, jj. 

ouft the termor, bccaufe her privity to the leafe ought to be ^'^^* '43- «• »• Cro. 

by writing, &c. So if a feme covert fufFer a recovery or ^^^ 8 Do L 

fine of her land, this (hall be intended in law to her own ufc, 50. Co. ut. 215. a.] 

. if the intent do not appear otherwife by writing exprcfsly : [ Dou^L 25. ] 

wherefore here no intent or confideration can be averred or ^ r^l Ab. 781, 



I. s. 



taken in this cafe other than the indenture limits fpecially, 4- 7- Co. 176.76.3.40. 
bccaufe the woman was covert at this time, &c. (71) And h. g. B.60. Dier.iss. 
I take it as a ground of doctrine in our law, that when a fole 
and fingle caufe or confideration or intent is exprelTcd in a 
deed or writing of gift, grant, or feoffment, no other caufe [2.P.W.204.acc. bat 
or confideration, or intent, fliail be joined, mixed, or averred, R^p^f;^* ^^' ^' !J!^"" 
by matter of faS dehors : and therefore before the ftatute of. R^p- 129. contra. J 
^ia Emptores Terrarum [ 18. E, i. ftat. i. }, if a man cont. i.Rep, 176. lu 
made a deed of feoffment without any caufe or confidera- ^^' *^ ' 
tion, the fcofFee fhould have it to his own ufe, becaufe it I 27. h. 8. 9. a. Dier^ 
was a tenure between the feoffor and feoffee; but fince thatj • 

fiatute,.if no confideration be cxprefTed, nor any money paid( f *" ^* 77- 5- ^<^^ 
befides, it (ball be intended to be to the life of the feoffor. 
The law is the lame of a gift in tail at this day, &c. And if p^^,^ g El in 1. 

a woman at this day make a feoffment by deed for a fum of ^^^2. 205. b. Co. a. 
iponey, or for any other exprcfs confideration, or rcferving a 
rent in fee- farm, (he (hall not have a writ of entry ca»sd ma^ 
trhnottii * pralocutl to fujpcfs the caufe of the gift to be L 47* J 
marriage, for this is contrary to the deed. And therefore in 8. E. 2. Entry, 78. 12, 
Arirtm 1. E, %. [ o. J m a writ of causa matrtmonit prwh^ ^ 

€utiy the tenant pleaded tJic demandant's deed againft him, 
whereby the land was demifcJ to a man and his htirs during 
the life of the wife grantor, rendering two marks of rent to 
her and to the chief lord, &c. judgment if for other cauf* than 
is comprized, &c. as it (ecms, the plea is good, yet it is not 
ruled, but yet there the deed does not comprize any cr.ufe of 
thedemife exprefsly, &:c. (72) The law is the fame where 
an uie is expreffed in a d^cd ; no one fh^W be received to 
aver a contrary ufe to what the deed purports. And in 
«^a. £.2. this cafe is ruled in ad terminum qui pratiritt a- Co. 76. i.And.4f. 
upon a dcmife by his anceilor the tenant pleaded the demife [4- 2. a. 90. J 
in fee-fimple to one whofe eflate the tenant hid, by the fame 
anceftor of the demandant, whofe heir kc, by the d^red ihewn 18. E. j. iC 
to :he Courts And the deni;;ndant would have averred his 
writy of the dcmifs for life, &c« and was i^ut pcrmicctd, but he 

was 
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4i.£.}.ai. Plow. 166. was driven to anfwer to the deed. And alfo in 41. E. j: 

[6b;] an annuity was granted to one who was a phyficiai^ 

pro bono confilio et auxilid fuo infpenfo et impendendoy but hd 

Was tiot named phyilcian in the deed : and thertf in a writ 0/ 

annuity brought againft the grantor he pleaded this matter 

of his being a phyfician io prove the caufe of die grafit ; ancf 

aiSgned a default in him, be^aufe being ikk he reqUefted the 

' phyfician's coiinfel and aid, suiid be refufed, &£• And there' 

the plaintiff wOuld have averted another caiife of the grant 0/ 

. the annuity, s. for the refignatioft of a benefice to the grantor j* 

15. a. and as it feems by the better opinion,' he (hould not be re- 

- ^ . ,_ ; ceived, for this is contrary to the deed of grant, &c. So ther^ 

r If it ftands with the ^ ,. r , . . ^ .7 

deed another caufe may leems ft diveriity between this cafe and where a caufe is ex-> 

Bra P. c. 70. 3. Term be averred dehors^ but if no caufe be exprefled,' then a Caufij 
M9.'3 ^^* ^''^^^^^^' may be averred out of the deed. (73 ) Then it is to be con- 
fidered here. Whether Beamoni^ who is the tenant, and who 
is heir to the great-grand&ther and bis wife, ihall be re- 
ceived to aver any other caufe, joint or feveral, to be the 
confidcration of thofe eftates made in ufe, than is cbmprized 
Ivithiri the indenture of his anceftbrs ? And it feems not i 
and diis for the caufes above ; but perhaps, if he were a' 
4. Co. iii ftranger, it would be, &c. And then it is to be confidered,* 

whether the jury above by their verdift of ** as tuell f /« con^ 
51.9. Co. 45. 69. 5. C6. ^^ftderation of the aforefaid marriage as of the faid fum^ (^cJ' 
30. a3.Aff.34. Dier, ^^ gjjj another joint caufe out of the indenture; and it 

3a. b. 5. E. 3. Vcr- ^ 

dia, 27. 47. £. 3. 19. feems not any more than the party can do it : for they can- 
fa 'e ^46 *^ ** ^ ^^^ ^"^ * ^'^'"S contrary to that to whidi the parties arc 
eftopped or bound ; and efpecially when they have found the 
a. And. 83. indenture here verbatinty which comprehends all caufes and 

[5. Btc. Ab. 315.] confiderations in law. And therefore fo it was holden in 
♦ [ 147. b«] ♦ 5' ^' 7- * Next we are to fee whether this cafe be 
within the words and meaning of the fecond branch of the 
ftatute of 1 1. H. 7. [c. 20.] s. " or given to tbefaid hufband 
*' and,wife in tailj or for term oflife^ by any of the anceftors of 
«* the /aid hufband^ or his feoffees in ufe^ ^e," (74) And it 
' ^ * feems that It is not within the intent of the ftatute, although 

it fliould be within the words of it j which (but for the fake 
of argument) I will not allow that it is ; for although it be 
not a gift in poileffion of the anceftor of the huft>and, yet it 
is in the % donee; and donees in ufe as well as in poiTeffioii 

t Ortg. Jt tarn €t fkom^ J Orig.- donor. 

are 
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are intended j and this by (he exprefs words of the ftatute^ 
J. « or id her ufe^ &ff." Alfo the ftatate 32. H. 8. [c. 36.] 
of Fines has a provifo to except alienations of wives by fine 
of the land which they have of the heritage or purchafe of 
their firft hulbands in pofleffion or ufe,or of the anceftor of the 
hufbands by gift or afSgnment. Note this word ajpgnrmnt^ 
which proves the intent of the ftatute of 11. H. 7. [c, 20.] 
&c« And yet the limitation or affignment by the anceftors 
in the cafe above of the ufe in remainder is not within the 
meaning of the ftatute, becaufe it was not a gift or affignment 
causa matrimonii prgtlocuti; and this I colled from the word* 
of the indenture above, where there is no mention or com- 
munication of any marriage, nor a word of any jointure, nor 
any covenant of any advancement to come to the hufband 
from Colet or her anceftors. (75) And alfo the matter in Hob. i^u 
itfelf proves that it was not meant to them for any jointure, 
becaufe it is fo far removed from any advancement of a live- 
lihood for them ; for it is not before the term of thirty years 
expired, and three lives more, which is a long expeSancy for 
the prefent fupport and fuftenance of the maniage. And I 
Underftand that in law, lands which arc given causa metric 
monii are intended an advancement, whether they come by 
the woman who is married or her anceftors, or by the huf- 
band or his anceftors : and therefore land which is given by 
a woman upon communication of marriage to a man, and in Fltz. 205. b^ 
hope of marriage, is given for marriage-fake, and if the truft 
fail the woman fhall revoke her gift; the law is contrary 
where it is fo given by a man to a woman. (76) Alfo land 6.H.4.a.a. i 21. ^, 

. r 1 .1 E. a. Cui in Vit^, i4« 

given to a woman in marriage, or in frank -marriage, by any . £ , g r^^^^ J] 
of her anceftors, is given at the time of the marriage, or 8. E.a. Air. 4x5. 10.; 

* ^ /• 1 1 • • 1 r 1 " n 11 1 ^1- »72. Dicr, 13. a. 

before, or after, but the marriage is the caute, and it mail be ^ ro. 104. 8. Co. 13. a. 

in advancement of the woman : and if they arc divorced, the ^**^- 58- »• 3- War. 

' it6.a. 19. Air. 2. Perk. 

wife, that was the caufe of the gift, fliall have back the whole 48. 137. 12. Aff. 12. 

land. Lib. Jfjf. [19. 60. pi. 2.] And in this cafe the land is J*; \l^^^tl^^ I3. 
called and termed the marriage of the woman, be it free, x, 8i> 8. E. i. Air. 415. 
clear of any fervices, or charged with fcrvice, it is a free and 
f natural difpofition of the parents of the woman, and without * r 148. a. 1 
money given or any other confideration \ and thefe advance- 
ments came from the wife and her friends, &c. whereof the »• Rol- Rn>* ^^' P**» 
hufband takes advantage alfo, &c. And there is another ad- 
vantage that the huft)und takes by his wife, s. where the 
Woman is feifed of land in fee during the marriage, the huf- 

£ c band 
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16. E. 3. Ayd, 1*9. 19. tand thereby and from having iflue by his wife fliall have the 

^d" jt^sl/^' ^** ^^^^ f°^ ^^s ^»^« *>y *« C"^^^fy of England after the death of 
his wife, and this of the whole land of the wife. And e con^ 
tray gifts or difpofitions which come from the huftands, or 
their anceftors, for marriage-fake, and from which the wives 
receive the benefit and certainty of fuftenance, arc the dowers 
alligned or jointure ; and the difference between them is 
ftich, that dower cannot be enjoyed during the life of Ac 
hufbands, but jointures i contra. (77) And for the moft • 
part jointures are made to the hufband and bis wife, or to 
the woman alone, which is alfo comprehended under the term 
Jointure before the Marriage, or after, for the fuftaining of 
the prefent charges and neceffities of the marriage ; and thefc 
are made alfo causa matrimonii and gratis^ and not by reaibn 

4.Cai. t7.IL 340. h. of any bargain of money or any other confideration, but for 
parental love and affeftion, &c. And further I will make a 
refemblance and comparifon between the ftatute of Gkucejler 
[6. E. I. c. 3.] of Alienation of the Tenant by the Curtefy, 

$.Co.8<>. s.CaSa ^^^ ^jg ftatute ii. H. 7. [c, 20.] for at common law war- 
ranty by the tenant by curtefy was collateral, and ftill is fas 
I underftand), but it (hall not be a bar in mort Jtancejlor^ 
ayely or cojinage^ without affets in fee-fimple defcended in fa£t 
and reality, where before affets were only intended in law, &c. 
And this ftatute is ftri6Uy taken; for I conceive the law at 
this day to be, that if the heir do not enter upon the alienee 

5. H. 7. 3. i. »4- 35- in the life-time of the father, he fiiall be bound and barred of 

CwTanty^s. S7. 17. ^is entry by the warranty. (78) And the law is the (ame 

B, 3. 89. 3. c:o. 51. a, ^here the father is diffeifed, and releafes with warranty, and 
3. Inft. 365. con. Lit. ' 

^9.731. Plow. 47. 58. dies, the heir fhall be barred (without affets) of a£lion and 
7.H.4. 5. iy.a 6.9. ^j^^j.y ^jf^^ becaufe it is not an alienation. Alfo in the laft 
point of the ftatute of Glouaflir^ of alienation in the life- 
time of the wife of the heriuge or marriage of his wife, if 
he aliene the purchafe of his wife with warranty he is out of 
the ftatute, becaufe heritage and marriage fliall not be in- 
tended purchafe: and for this fee Magna ChartOy c. j* dg 
maritagio et hareditati foemindt ; and as thalt ftatute was 
made in reftraint of the Kberty of tlic tenant by the curteljr 
on the one hand, fo is this ftatute of 11. i/. 7. [c. ao.] in* 
tended to reiirain the dowagers and jointreffes of their alie« 
nations ; but they are more cruel and ftrift towards the 
women who had no voices in parliament, for their aliena« 
iions, difcontinuance, releafe, confinnations, and common re« 

coverics^ 
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boveries, and warranties auncjeftral, are a^s utterly void and 
nul, although ^ th^y leave aflets, &c; And in one cafe, 1. ». AiT. ^ 
tihere the wife is a jointrefs in tail, her warranty is lineal to 
the heir, and with aflets before the ftatute was a bar, arid ilot 
without ailets ; now by this rtatute of 1 1. H.^. it is utterly 
deftroyed, which is hard and fevere : and therefore it feems 
this ftatute (hould not be taken kindly and liberally^ but 
ftriffly ; for it reftrains the lawful liberty of women at the 4. Co. 3. i. Cm, 474. 
common law, and is notiike the Tla^ute of B. Ric, 2. [fti i* ih^ defendant,' 1^ Rep. 
c. 6.] far forfeiture to the next of blodd of the wife^ to whom i?^- MJdmaye*» cafe. 
fcc. for confent to the raviiher) becaufe that a<ft is malum in 
fe, and prohibited inlaw before, but this in the prefent cafe 
i contra^ Wr. But StaMfordb, Browne, and Broorej [• 3. com. Dig. 70, 71*. 

argued to 'the contrary, and that the plaintiff fflould be barred, ^^^^ on Recov. 155. 
t t /. 1 1 1. n «. Bac. Ab. 9*9 93. iH 

becaufe the entry of Beamont was lawful by the ftatute noii$.] 

II. //. 7. for they expounded that phrafe " given by the ah* 

^ cejlorr^ ^c.** to be any manner of way aflured to the 

Voman in jointure either for money fas fewe marriages bee 

made nnve-a-dayes without it) or elfe freely i and that the 

tffcd of that which is found by the affignmenC of*', as well ^^^ 

^ in tonfideration of the f aid marriage fefr. as oftbefum is^c*' 

is contained within the indenture, and fo their finding is no 

trife contrary thereto. 

See Aihe's Bcndloe^ 6. where it 1% faid that it -Wat adjudged within the ftatute ii.H. ji> 
e. la in the Tame cafe. 



Trinity Ternij 

^. and 4. iPhilip aiid Mary*. 



Penicqckc's dare. /« Car' fFari. 

..... . . ^ WHnhe^tNeaCceptnc. 

(99) %AAR Yi late the wife of Anihtnj Penicickiy having <>f » fine >»• co^iume 

"^^^ an eftatc for her life in the martdr oUVadwohtn, SijCf, "^..1% 

the reverflon thereof in fee Ample to,Rebtri Penicotke within J"^«" ^ » foWeiture of • 

«^, and in ward to the kingi took htiflnnd RBhtrt Charekini njifc*. " * '"*' 

and afterwards the faid Robert and M. were contented^ and [Cru'fe dn Fines, »«j.- 

itgreed to demife the (aid manor to one 7*. fV/trren for the Tenn Rep. 7}S. 4^ 

tern of fifteen years : and for affurance of that ternij the &id JjJfV *'^- '• *^ ' •" 

E « » T,fK 



[ 148. b. ] Trinity Term, %. and 4. Philip and Mary. 

.Co. Lit. 252, T. PF. by fine acknowledged all the right which he had in the 

fald manor to.be the right of the faid R. C. and Mary^ as 

. • -, what they had of his gift, and relcafcd to the faid R. and M* 

X. H. 7. 12. b. 42. E. 3. 3 ^ to ' 

20. b. 3. Keb. 687. and the heirs of M. And by the faid fine, the faid R, and M, 

7^Co.^7.^Diit?262^ granted and rendered back to the faid r. JV, the faid manor 

adjudged 3. Rep. 51. b. fpr the term of fifteen years,» &c. Whether the acceptance 

[Wardfliip andits con- ^f ^^^ fine be a forfeiture of the eftate of M. ; and if it be, 

fequcnces abolimcd by ^^^^ Whether the king; mr.y enter, or have the profits of the 
12. Car. 2. c. 24.J c? / » 

land after the full age of the faid heir, and livery fued. But 
L 149. a. J j^Qjg ^^^ afterwards, f. in Trinity * Term i. Eli%, by a deed 
''*' ^^d^fVc '" ^"^^ bearing «late the 9th day oi January in the i6th year ofHen.8. 
1. Hen. Bl. 269.] - it appeared, that Mary had an eftate in tail ; wherefore, &c. 

I 
This (hall not be intended forfeiture within the ftatutc 1 1. //. 7. [c. 20.] nor is it at com* 
mon law, for acceptance of a fine docs not make a difcontiuuancc, o. Co. io6. Marzara 
Poc/^er*sC^{e. 



immk 



Upon Hem per d^ent (80) T^ £ B T againft one as heir upon a bond of the an«* 
-Who hadtuLd ^nd' Qc{koT^ the defendant aliened the affets pending the 

ing the writ, the judg- writ, and pleaded notwithftanding riens per defcent on the day 
jnent and elegit Ihall bcr^i. urj ^ - r 1 -rtL- . 

general, and upon a re- ®^ ^"^ ^"^ purchafed : and it was found againft mm, and a 

turn of mM and the general judgment was given, and a general writ of elepit 
alienation fpecially, a «» o o o . o 

new writ ihall iflue of siwardcd of the moiety of all the lands and tenements of the 

Se'*def^dinf h^^^^^ ^^-^' ^ ^^ ^^^ P^'^'P"^ ^^^^' ^^^ without faying in the writ, 

the day of n]pfnui, of the lands which he had on the day of the judgment given $ 

ft. RoL Ab. 70, 71, 72. for the ancient form of an elegit was without limitation of 

^^^.^T^^is^i-^^ time; and upon a fpecial return of the (hcrifF, that he has no 

3. N. C.475. 34. H. 6. lands or tenements, but has aliened whatever he had, a new 

15. 18. E. 2. Exon.341! writ, upon a tejiatum 5/? riiat he had alTcts pending the writ^ 

Finch, fol 67. b. fhall iffue to the fheriiF to extend that which he had on the 

-^ day of the jurat a by nifi prius. becaufe that day and the day 
3.Rol.Ab.89i,2.549. . , ,, . ^ . "^ 1 ' 1 >^ x T> -r J 

42. E. 3. 11. a. 2.H.4. ^^ *>anc are all the fame day m Uw fa). But qu^re if the 

24.8. Dier, 207, 208.7. alienation were found by inquifition upon the elezit^ to be 

17.21.8.3.37.2.17. , .. , .. U • J L- J,\ ^ 

b. 51. a. made pendmg the writ by covm, and this returned by the 

* (80) 7r/■«.«^ 33. EL B. R. Roufe brought debt againft J^. as heir, who pleaded riens pep 
defcent on the day of the writ j and found that before the writ brought he aliened the aueos 
by covin to defraud that debt; and judgment for the plaintiff; and that it is well found 
for him upon office of affets by defcent. [See BuIl.Ni. Pr. 175, 176.& 5.Com.Dig,2i3,2i4, J 



(^a) By 29. Car, 2. c. 3. the officer ihall 
fct down the day of the month and year of 
iign ing judgments to be entered on the mar- 
gin of the record where the judgment is en- 
tered, and fuch judgments ihall relate againft 



purchafers bond fide fox valuable coniideratioa 
of lands &c. unly to the time of figning, and 
not to the firft day of theTeirm when entered, . 
return of the original, or filing bail. 

flierlHy 



Trinity Term, 3. and 4. Philip and Mary. [ 149. a. 1 

fcerifF, whether a new writ fliall not iflTue reciting this, &c. 
And Brooke thought it Ihould. And the writ and judg- 
ment {b) above were, ruled by the opinion of the court of 
C B, notwithftanding two precedents, one upon a nihil dUity 
the other upon confeflion fliewn to the contrary, in the time 
of E. Mount AGUE, i. That there fliall be a fpecial judgment, 
and writ of execution of the entire afTets (which is hard as I 
conceive.) Fide ante, fol. [81. pi. 62.] Sec Eaji. is.Eiiz. P«ft- 34i. MajM. 
Rot. 1254. [PI0W.43O.] Debt by Saund. [Davis] v. Pepys. 
[The defendant] confefles the adion, but riens per defcent^ 
except fo much in D, &c. And yet this is liable by the 
judgment, and writ of execution accordingly, zsEaJi, 40. £.3. 
[15.] indebt thefirft cafe by WiCHiNGHAM. 

H.41.EI. B.R, Rot. 447. Ba^Lrr-'v, Bourur^ [Cro. Eliz. 692.] In debt againft the heir, 
if recovery upon Jiibildtcit fliali be clnr^cd upon his own laud. It was fo done 19. ELx, 
«t» Lyons Cafe. 

(^) But now fee 3. 5f 4. P, and M. c. 14. I rcfptdl to the value of fuch aHTets, and (hail 
J. 6. That upon this pica four. J for the ulaia- j not have n g.ncrjl jii'lgment a;;iinft the heir 
tiff the jury fhall enquire of the value of the I as at cjnjmon law upon this falfc plea, 
afiets dcfccnded. By which ftatute it fccms \ C*rih. 354. 
the plaintiff fliall only recover /r.3 tarjdw'nh \ 



Hunt arrsin/f Allen. 
(81) T N affize by Hunt aga\n(t Allen of thcofHce of Regif- In ««»z« ^^ *" offi^» 

X . . T^ whether a prefcnpticn 

trar of the High Court of Admiralty oi Englandy pKadcd m ^j/^/z^.r/rr- 
brought the laft Term, the title was in the plaint. And the -J^TIs^JjIJ^aid by a 
defendant prayed the affize to be taken i and one point thereof vcrdia finding a nojni- 
was, that qualibet hujufmodi ptrfona qua: nominata et ajfignata ^^Jiff ni^rg^idcTy 
fuit to that office (being vacant) by the high admiral of a nomination of bimfcif 
England, had and held that office as his freehold, s. for the finding the nominatioo 
term of his life, from time whereof &c. And it was found ^^ himfeir and another 

, . ^ fo«" their Lvcs, and t»iat 

by the verdict, that one lyatktm and the pbmtitt were named the plaintiff is in byfur- 

and affigned to the faid office, being void, by lyiiiiam Fitz^ ^vorftiip.wiUnotfup. 

tLilllams, knight, th?n being high auniiral, by his deed fealed [Bcnl. 50. S. C] 

with his feal, ike, jud that WatJtifis * died, and the plaintiff * [ ^49* b. J 

furvived, &c. and Whether this will fupport the above h. 6*. 7. 7.5.4.151! 

prefcription, becaufe the prefcription is in the fineular num- *^'J' V'^' '5-A^S- 
'^ . . , ^ ^ lo.Co. 61. 103. a».H. 

bcr, J. qu^Ubet hujufmodi perjona, and Whether this fhall be 6. 4?. 

taken ftricftly only to one perfon, (which fuffices for an entire ^''''^'' ^B„t^hcre"Jt 

office, &c,) was much debated ; and the cafe of Fogg e, chief fiems he ought to make 

clerk, viz. ^uflos brevium of the common pleas in 18. £. 4. sicL^l-] *^^ ' 

Ee3 [7.b.] 



[ 149* b. ] Trinity Term, 3. apd 4, Philip and Mary. 

X>icr, X51. [7*^0 which was granted to two, s. the father and fon, wa» 

cited by jhe defendant, for the Juftices would not there alloiM^ 

[i.Sh<w289, 11.C0.3. the patent of the king to encumber the place, and becaufe 
thpre cannot be two chiefs in one office, And yet Bagott*s 
afiize [9. E. 4. 5. pi. 20.] proves the grant of the king of the 
pffice of one of tlie clerks of the crown in chancery to two^ 
good, therefore quare. See a better and fuller report of tfai$ 

•.1.4. I.b, 9. E.4. ^jjfg p^r^^^ r^i^ r,-^ j, j ^j ^^^^ ^y FUzberbert in NaU 

f V. XI. 10. u Si. IX. Brev. foL 231. in corodio habendoy that corody certain may 
^^.^ 17. a. Dicr,2S9. ^ granted to divers, but a porody uncertain ^o one only^ 
a. v«ugb. 2s$- mprp fol^ 152, b. 



Bedyll againft Holftoke. 



An 



nlbwaslioiitedrf « (82) VN replevin between Bedyll and H$lft0fte^ die caib 
•fcrl "^t^Mtetbiiyn ^*^ ? ^***^ * feoffment was made before the Ratute 

the ftatuteof ufcs, who 27. [H. 8. CIO.] to thiujeofa man and a waman unmarried^ 
fhciTthe ftatutVp^sj ^^^ of tbe beirs of their two bodies begotten ; and afterwards 
iUU they have feverai ^hey intermarry, and after the marriage the hufband bargains, 

moieties, and if the huf, / ^ „ ^ • 1 ., r ri.. r «• ] 

|Kind;|iiene, the wife at ^nd feils the entire land in fee to one of his own feoifees, ana 
|U8 death can only claim jj^g without iffuc, and then the ftatute of 27. was made ; the 

a moiety, though the . ^ . 1 . / ^ 

imie may have tonne- Wife claims the whole by the furvivorfhip as tenant in tail after 

don lor the whole. poffibility &c. And by t^e opinion of the whole Court with- 

£^ feci Co Ut % ^b ^"^ argument. One can only have the moiety, becaufe the huf- 

ff. B. X94. D.;.r, 54. a. band and wife (hall have moieties like joint-tenants by reafon 

a93.a. W.4 ^.[5 ,j ^^ the jointenancy made before marriage ; and yet as to the 

Co. 102. b. ». R. a. '^"^ ''^ ^^'> ^^ ^^^^^ ^ ^^y^ ^^ ^^' ^^^^ * formedon of (he 
Remiit. j». 35.40. Air. yrhole, &c, which note : and fo it was ruled as above. 

X57 36 L. 3. Cgi m 

Vr ,Ao. 45. £.3. 5.6. The fame cafe in effeft yras in the affize of Fuljambc 

T ^'^ uor ^8^* A*o ^g^»"^ Lynacre in the county of Derby^ 4. ic $. P. ^ Af. 

92. 29. H.^. 45. b. ft. [i. And. 303.] and the opinion of the Judges of affize was 

twSitnt/S^ the fame there, And £<j/?. 8. £//z. in C B. between /rAr^ 

gan and ffl>arton to the fon upon evidence in a writ ofquibus 

the fame cafe in effeft faving the alienation pf the hufband 

being made after the ftatute of 27. And the opinion of 

Welshe, Browne, and Dyer, for the moiety of the huf- 

•y^j »«5- % ^and was as above. And the verdi(ft was given accordingly 

T'a»3 i ths tni reafon of this cafe, which was the difference between t)jat and the cafe in 
J^l v .3. 2. V . o. of ::. \ rcooyered in value during the coverture there (hall not be 
tti Id. s, ?A ..^ .:-., uu\ have moieties in the land recovered againit th'em. Plow. ibid. 



Trinity Term,. 3. and 4. Philip and Mary. [ 149. h. ] 

ky a jury of the county of BeiforJL But Weston / contra^ 
u that the ftatute vefts the pofieffion to the ufe, as a purchafe 
made to the huiband and wife during the coverture, which 
the other Juftices denied from the words of the ftatute, s. 
form^ quality^ c§nJitioft^ f^c. 



- ♦ Parker againft Gravenor. * [ 150. a. ] 

(83) BETWEEN Parker and Gravenor the cafe was : Lorfe for life by indcn. 
" A leafe made by indenture to one for the term of g^'^^ '^IZ 
life, with this provifo, j. // is provided by the indenture afore- r*"'h ^' txtaaorpmld 
faidj that if the lejfee die within the Urm ofjixty years then next y^^ \a ^p2d \ ^^ehi^ 
enfuing^ then bis executors and ajjigns Jhall have and enjoy the f ^ ^^*» ^^ provifo 
land as in the title and right of the lejfee for the term of fo not ^\t^. 
many years as amount to the number ofjixty years to be reckoned i. And. 19. s C 
from the date of the indenture. And it was demurred in law, Dier, iVi^ *i *R >L iS* 
Whether by this claufe the lelTce has intereft for the term 5«8 M- Hob. 35. 3. 
conditionally, qj. Whether his executors and aiEgns may Noy.V^ Pkm.7»!b 
have it as a leafe, or not. And the Court thought this was **^- *47.48«- 3- ^^^ 

163. Yelv. 9. 1. Rol, 

not a Icafc, but only a covenant, &c. See a2. AJf 19. [37.] Rep. 359. • 

and Eqfi. 6. Elix. [5. Eliz. 222. a. poji.] and Eajh 14. £//z. [Co Ut. 54. b, Sfaeplu 
^_ *"* ^•'■' ^ Touch. las. 1. Bac 

fol. 509. b. Ab. 518.] 

^83) Sparke^s Cafe, [Cro. Eliz. 841.] The opinion of the Cturt wai, that no leafe for 
years wag vcftcd by this provifo, bccaufc nothing of the faid term was given in faft to lefTec 
for life in his life-time as remainder to him and hit executors for fixty years, ^ Beadl. c.68« 



Panel againjl NeveU- 

(84) r\EBT on bond by PjW againft Sir T.Nevelof Pleaoftenderat^.toa 

Holt in the county of £^/V/>f.r conditioned for .^/'TkeSJ'TrthoJ 

payment of fifty pounds at a certain dsiy at Holt in the manfton ttnctrefrfl and brrngmg 

of Sir T, and he pleaded that at the day he w^s there ready without umw* /rj^' to 

to pay the fum, and no one on the part of the plaintiff came P»y i«t-4,itb-d. ^rtw, 

. . • . , r . ./. . t . il It had been con- 

to receive it, &c, without faying uncore prtjty with a tender ditioncd for the perfor- 

of the money in court, or faying uncore priji tp pay at Holt. ^^ °^ ^y oolUter4 

And to this plea there was a demurrer in law, And by the p^icii. ^^ ^ p||, gg j^^ 

opinion of the Court without argument it was adjudged no ^°^ ^55- 

r u r , , .. t .r i_ J- . •_ J t t»- And. 4. A. Bendl 

plea ; ocherwife would it have been if the condition h^d been 37 & BenL 54. s c] 

to do any other collateral aft, and not to pay money, which is !; ^J^ ^^' ^♦*' 5** 

di9 fH^urc of the film of the penalqr, and the very duty byin* 

£ e 4 tc.. ment 



[ 150, a. 1 Trinity Term, j. and 4. Philip and Mary. 

»S.H.a. *5.a. io.H.6. tcndment of law, for the furety of which the .obligation of 

^^'11 Va 22 is.^h*6. ^^^ greater fum was made. See accord. 7. E. 4. [3, pi. 7. 

27.23.3. 39.2.19.27. 4. pi. 10.] But by Catlin, and Gkif¥ m jfttorney Generalj 

ic2.'a. ii.H. 4. 62. a! the law is not fo, becaufe the place of payment Is parcel of 

ao.E.4.i.b. 21. E. 4. the condition, and it ought not to be paid, or done in any 

42. 16. H. 7. 7. a. 13. , - ^ A J r u • J- r • TT 

4j. E. 3. Dam. 75. otiier place, &c. And fo there is a diverlity m 7. H. 4. 

l>ier,3oo. B.N.C. 154. [jg. a, pj. jy 1 where the place of payment is appointed, and 

B.Tout temps pnft, 41. ^ J n r r^ / 

Pcrk. 15.. * where not, &c. But fee Eaft. 1 1 . //. 6. [26. b. pi. 6.] J contra. 

[Ante, 25. a- note (tf). 2. Rol. Ab. 523. (A), i. Ld. Raym. 254. i. Str. 638. 2. Rol. Ab, 514. DU 
5. Bac. Ab. II. 18, 19.] 



Eaton College Cafe. 



Lcafc by the ffro^joji and ( 85 ) TP H E Corporation of the college of Eaton was ercfte^ 
^cf\ifoU^^^^^^^ *>y king H. 6. by the name pra^poftti it coUegii r/- 

jEaton &c. by the name gaits coUegii beat a Maria di Eaionjuxia fVindfor. And in 
cf the rcyui cclUge of the time ot t. 6. oir Thomas Smttb^ knight, being provoft 
Eatoa, &c. is void. there, a leafe was made by the name prapoftti et Jociorum col-- 
2ir^li^Aii!23l >S.G. ^'&i^ regalis de Eaton^ is^c. omitting co.'legii heata Maria. 
Mo. 13. J And by the opinion of all the Judges it was a void leafe } and 

Ptow.536!^La)n.i59^ it was fo adjudged, fee M. w, & 1 1. £//z. fol. [i-ji. a. pi. i, 
35. H. 6. 5. b. 3. Co. pofl.^ and iW.•^ 18. Eliz. fol. . the place of the corporation, 
ao. 2i.£. 34.i2.a.56.a. J. Chijiir was omitted in the grant of the endowment made 
14.H.7. I. 15.E.4.15. ^^ ^^ jgg^j^ j^j^jj chapter, but inferted in the hahendunu 

[6. Vin. Ab. Tit. Corporations, (G.4 ) i. Bac. Ab, Tit. Corporations, (C. 2.) Shcp. Touch. 233. 
Cowp. 29. 4. Term Rep. 425. 2. Hen. Bl 113, 114.] 



^ - , T * Hyde a^ainft Umpton. 

♦ [ 1 50. b. J J ^ I 1 

A devife of an entire (86) T N a writ of partition between Hyde and Umpton the 

manor holdcnbyknight- • ^ ^^^^ ^^5 . -phat T. Umpton by his laft will in writing 

iervice made mrfnc be- ' ' ^ 

tween the iUtute of made in the interim between the {tatutes 32. //. 8. [c. i.J 

(86) 3.&4. P. crM. Rot. 1131. BenJioe's Rej). [,;g, pi. 8S.] adjudged accordingly, 
ift, In regard that the ftatutc 32. ii. 8. [c. i.] i.r:^<, a man Ih.jU m.irve his will cf tivo farts 
of the lands in three pait$ to bf (irciJed^ \vh'\ h wi itis /'// three parts to be drvidcd found in the 
future tcnfc, and thcfiiid ftatutc is not irtcriJcd mat the two parts Ihould be divided in the 
life-lime of the teftator before the cicvlfe .ikuIc : a.id tlCo in the did ft itutc there is another 
fentencc following (^r eife as much of bis ic.kcIs)^ which Icntcncc, although it follows it, is a 
new fentencc after it, and not part of the lirl't iLiKcnce. And alfo the ilatute fays, the 
value ihall be divided after the death < f the devifcr by c(>n*.:a'!!ion, whereby it appears that 
the meaning of 32. H. 8. c. i. was not that the will Ihall be void if ihc divifion was not tnade 
in the life -time of the devifor. Alio the Itatutc 34.//. 8. cx;,i r.s the intention of the 
makers of the former to be fo. A like judgment was given upon the laft will of Sir Peter 
Pbil/'oti alfo named in the provifo of the fiatute 34. & 35. if. 8. $ce i|^. 14* & j^. Elizt 
Rot. 1402. 

and 



'trinity Term, 3. and 4. Philip and Mary. [ 150. b. J 

gLtid 34. & 35. [H, 8. c. 5.] concerning the difpofitions of wills and the ftatnte of 
lands, &c. devifed a manor entire holdcn by knight-fervice ^^ pI^tsT^and^bad for 
in fee ; and by a fpecial provifo in the ftatute of Explanations the third. 
[§. 8.] this cafe is excepted and referred to the cxpofition of M.3.&4.P.&MLRoei 
the law, Whether it be a good will for two parts, or void scc Brooke Tit. ^ 
for all. And by the opinion of the Court this Term, without Tcftament, »6. 

Bcndloc, 49. >S. C 

argument, it is good for two parts, and void for the third {a), jcnk. Cent. 5. 

And fo adjudged againft Keilw ay's opinion. And in a ^' ^' ^'^^'\\ 

Writ of error brought \n B, R, the opinions of three Judges, Raft. Wills. foL sif,ia 

j.Catlin, C.y. Rastel, and Corbet were accordant, and n^^IsI ^iI^kwi 76* 

Whyddon only e contra^ about the ad of queen Eliz^ But 3.Lcon,»9. Finch.7.a. 
for other caufcs the judgment was reverfed. 



(a) 12. Czr, 2. c. 14. having altered the tcnuret to common focage, all lands in fee are 
now devifablc. 



Michaelmas Term, 

4. and 5. Philip and Mary. 



(i) pijfEMORjfNDVMy That the office of chief pro- Of the offices of chiif 

JkI . ' ry n t ' r t /i T- Dfothonotary in C. B. 

thonotary in C. B. became vacant after lalt 1 erm, ^^^ coroner and attor- 

by the death of Nicholas Rockwood. And Lord Brooke, ^-y ^ b.r wnd that 
' . the pant of them to un- 

Chuf jufiice of C B. gave that office to one Gateare his flcilfui perfons is void 

wife's brother: and becaufe he was unfit, he revoked his gift, co. Lit. 3. b. 9. Ca 
and gave it to fVhitcley^ againft the will of the other Judges, 5^96. Hob. 148. 15. 
who judged Bilfore more capable. And then a certain prece- 
dent was ibewn, the tenor whereof follows in thefe words, 

J. Memorandum^ That Thomas Croxton (who held, cxer- VrMTxa'a Cafe, 
pfed, and occupied the offices of. coroner and attorney of [a. And. 118. s.C] 
our lord the king before the king himfelf quamdiu fe bent tq^^ ^ ^^^ , ^^^ 
gereret in the fame by the grant of the king himfelf, by his Port. 175- pL *5« 4- 
letters patent, as by the inrolment of thofe letters in the court '. ^^ 
of our lord the king before the king himfelf remaining ap- 
pears of record j on the laft day of June laft pail died, where- 
\>y the laid offices became vacant^ and continued without anf 

officer* 



{ I50» bt ] Michaelmas Term, 4. and 5. Philip and Marjri 

officer. Whereupon on. the morrow after the death of the 
faid Thomas in the (aid court of our faid lord the king, before 
the king himfelf at Wejlmnjler^ came one Thomas Vynter in 

|i. Co. |, bis own proper perfon', and (hewed there in the &id court 

the letters patent of the faid lord the king to the (aid Thomas 

^ '^^^ Croxton and Thomas Vynter of the faid offices made, as he 

t(rerted ^ and prayed that he by the Court there to the offices 
afore(aid by virtue of the (aid letters might be admitted, &c* 

» And thereupon the Juftices of the (aid lord the king affigncd 

♦ [ •! < I . a. ] ^° ^°'^ P'^^s * before the lord the king, (for that the faid offices 
are of great weight and burden, touching as well the crown 
pf the faid lord the king as his intereft and the kingdom, and 
require a difcreet, learned, and expert perfon in the (aid offices, 
and for that it is impoffible that any one can properly ufe and 
pcercife thefe offices, unlefs l)e (hall have been educated in the 
fame from his youth, and hath had great and long experience 
therein, and it was never feen that any one was admitted in 
the faid court to occupy the faid offices, but fuch a one as was 
educated in them, or had coptinu^ long in other offices of 
the faid court, and the f^id Thoma^FynUr never was educated 
in thofe offices, or in any other office in the faid court, as 
fufficiently appears to the (aid Juftices, whereby the faid T V^ 
is altogether unfit to have, occupy, and exerctfe the (kid 
offices, and the grant of the faid offices which was made to 
the faid T V. and the faid letters patent of the faid lord the 

Pi*^» ^¥h king made to the faid Thomas Oroxton and T. VynUr are 

void in law,) then and there refu(ed to admit the faid T. K to 
the faid gffice$ for the gopd of the lord the king and his 
people. (2) And afterwards the (aid Juftices of our (aid 

^ Ut. ^b, lord ^c king afiigned &c. came info the prefence of the &id 

lord the king at Wtjlminficr^ by command of the king him^ 
felf, and being interrogated there by the (aid lord the kin^ 
concerning the fitnefs and knowledge of the faid T V. for tfa^ 
occupying and e^t^ercifing of the faid offices, replied, that the 
£iid T. V. was unfit and inexperienced in knowledge and 
pradice for the occupying of thofe o£$ces for the good of 
the king and his people, becaufe he never had any experience 
in the (aid offices, or in any other office of the (aid court, 
nor was in any degree learned, or educated in the (aid offices, 
* or in either of them, npr ever had continued in any other 
^^. office of the faid court. (3) And being further interrogate4 

^y the faid lord the king, who was fie and ^^et% fo occupy 

and 
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gnd exercife the laid offices to the good of the faid lord the 
Jcing and his people, they replied, that one John fVeft had 
4aily and continnal experience and knowledge in thofe offices 
i>eyond any otfaer^ ai)d had continued in the laid offices for 
twenty-fix years, and was expert and fit to occupy the (aid 
officer Wherefore then the faid king at Weftminfier^ 
weighing the premifes ^rt fenus^ commanded Jphn Mark^ 
hanty knight, C, J. of the faid king, William Telvert^fh 
knight, Rifhard Binghanh knighr, and JVilUam Lattitur^ 
Juftices of the faid lord the king affigned (o hold pleas 
before the king himfelf, then there prefent, that they Ibould 
admit the (aid J. Weft to the (aid offices, and receive his 
cath that he would well and faithfully di(charge the (aid 
offices, and inftitute and put the faid John into die faid 
offices i 1* by virtue of which order, the Juftices on the 3d ♦ri<ih^l 
day of July then ne^t following, in the court of our lord 
' the king afere(aid before the king himfelf at Weftmnfttr 
^orefaid, admitted the (aid John Weft to exercife and occupy 
the faid offices, and received his oath, and inftituted and put 
him into the (ame, as in the (aid court of our lord the king 
more fully appears of record &c. And afterwards the (aid 
Juftices of our lord the king of the bench being together in 
the exchequer chamber of our lord the king, the faid Juftices 
^ffigned to hold pleas before the king himfelf, informed the 
(aid Juftices of the bench of all they bad done in the premifes, 
^ing of them, how it appeared to diem, whether they had , 
done well and lawfully therein, or not; who faid, that the 
laid Juftices afSgned &c. had done well and lawfully in every 
Ihing. And afterwards the (aid king commanded by his letters 
patent under his feal dire£led to the Juftices affigned &c. that 
they (hould admit no one to have or occupy the (aid offices 
iave only the (aid John Wtfly according to the form and tStSt 
pf the (aid order of the (aid lord the king before given on Unus 
fo the faid Juftices affigned &c. wholly refufing the faid 7. F. 
praying to the <:ontrary; and further commanding the (aid 
Juftices, that the (aid letters under his feal (hould be enrolled 
\n the rolls of his faid court, 'as by die (aid letters of the £ud 
|ord the king under his feal here in the (aid court enrolled| 
^pre fiilly appears of fipcprd. 
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WORCSSTXR. 

Upon an information 

groundcdonindiamems Sif John Savage's Cafe. 

againft an hereditary 

Sheriff for voluntary ef. (4) Ti^EMORANDUMy that Sir John Savage^ knight^ 

h^kUngWs toum'tn ^oco l>eing (herifF of the faid county for term of life, or 

»»>w, the office may be jn fee, was indified for two efcapes of felons, felonice it 

feifed into the king's , . ,. r. , , /. . i. rv j 

hands yirtw^, without Voluntaries by twofeveral mdidtments; and waselfo indidted 

/ir./«Mi,orotherpro. .for holding his tourn in an unaccuftomed place againft the 

S. H. 8, Cro. Keilw. form of theftatute of Magna Charta [c. 35.]. And thefe 

vfde 1^^^ **" three indicbnents were removed into B. R. where they 

>.Roi.Ab.55. a.lnft. remain. And the Attorney General put in an information 

Joi- mitufer is forfeiture there againft him upon thefe indiftments. And by the Courts 

of an oilicc without/::. ^^ ^f^^^ ^^ {hctifF aforefaid was feized into the hands of the 

refaclai fued out if of- 
fice be found. Dier, Kmg quoufque C?f. and this without fcire facias^ or anj 
1,8 b. 198, a. 111. a. pjfQcefs awarded againft him, &c. Mch. 8. H. 8. Rot. 21-. 

39. H. 6. 3 J. b. ^ o » 

[2. Hawk. 90. BacAb. 

Offices (M. ) and ^.Cbmt 

Dig. 304.] "■•■■' 



Account will uc for « Pafchall againft Kcterich. 

^fpJ^uc^%^rbu[ (5) JsjOTE, By the opinion of all the Juftices of each 

it cannot be fued for in . bench, where a man dcvifcd by his laft will and 

the ccdefiaftical courts. « . . . , , . /« 1 1 i* it 1 • 1 t 

, , ^ ^ e ^ teftament m writing that his executors mould fell his land, 

TenkCent.5.c.56.S.C. ^ ^ * 

[BenL 60. s. C] and that his daughter fliould have a portion of the money 

a1 ' \ 'roL Ab 18 < ^^^ ^^^ advancement, and fo of other things a fum certain. 

Palm. lao. i. Bulftr. and died, and his executors made fnle, and would not pay 

ai.^ 3.°H. 6.%.* '^ the legacies, wherefore the daughter fued execution in the 

* [ 152. a. ] court chriftian, prohibition well lies in this cafe, becaufe it 

pier, 310.8. 9.E.4-47. is not a legacy teftamentary, but out of land, by reafon of 

F.Exccutors, 37. 9.Jac. ° -^ -" ' ^ 

Cro. 179. I. RoL Ab.* the laft * will, in the performance whereof the court chriftian 

f'/ Bac a" 480 3 ^^^ "^ concern; but the party may well have an aftion of 
Saik. 223. 1. Sid. 46. account at common law. See the contrary opinion, Tl 

ScealfoCowp. 284. i. „,. rir/i t_ /ii 

Hcn.Black. III. note.] 9' ^^'2- ^1- [264. h. poft.] 

f^) In the argument of this cafe Br. VLOEobjcfts; How can the daughter who never baili 
the money to t^jc executors have account ? To which Lord Brookl anl'wcrcd, ** I com« 
•* mand you i% receive tny rents, ami deliver iWm to Lord Dyer, he Uiall have account 
" againft you : yet he did not bail the money." 

M, 36,37. £11%. Lord Rirb\ cafe lb adjudged [Poph. 58.] 

Af. 36, 37. Eliz. B, F, This Lojk was affumcvl by Coke arguendo to be the better law, 
and that he flialj fue id the court of the king fur the money, and fo it was adju'.'gcd two or 
three umes in ckc courfc of his prattice by Coke. [See x, Bulftr* Z57.] 
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(6) A MAN was committed to the Fleet this Term upon a man condemned In. 

Jl\ , . .,,.•>« f i_ ^^^^ 'i^ ^' ^' removed 

a condemnation in dept in C#. B. and ne was con- from the Fleet :ntoi5.i?. 

demned before in B. R. alfo in debt at the fult ot the fame where he had been con- 

. ^,, i. .11 At demned for anotherdcbt 

perion m another action of debt, for another debt And a at the fult of the fam» 

babfas corpus cum caufa was awarded out of B. R. to the P'*'"*J'^' dtisfa^on of 

^ -^ both debts acknowledg- 

warden of the Fleet : and he returned the caufe upon the ed in s, R. is p>od for 

writ, and brought the body into B. R. and he being there 

prayed both condemnations- And the plaintlfF confeffed '^^^^' ^"^- ^' 9«- 

fatisfa£lion of both debts in B, R. and holden good enough 

without confefling fatIsfa£lion in C. B. And this is the 8. £ll£ 245. b. 

common courfe there by Hey wood, and the warden of the 

Fleet isdifcharged of any execution, and debt, as to the party 

plaintiff, becaufe he was in ward of the Marflidfea in B, R. 

upon the return for the debt in C, B, And if the marfhal 

enlarges him, and fuffers him to efcape, he is refponfible to Dicr, 275. 

the party, quod nota* The like upon a condemnation in 

debt in C JB. againft one who was condemned in debt in p. c. ilVl * ** 

London before the flieriff, and brought into court by corpus 

cum caufa -condemnatlonis tlUus^ and committed to the pri fon 

of the Fleet for both. 71 9. H. 5. Rot. 132. Simile^ H. 

14. EL fol. [307. a. pi. 68.] where a great contention arofe 29. E. 3. 13. Dier, 

between the courts of exchequer and B. R, in C/outber*s ^^^' ** *5^" ^ 

cafe. 
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(7) T^HIS claufe in an indenture of leafe for years, put in ifaleafebemade, pro- 

-*• the indenture immediately after the refervation of ^^^'^'^^^^he ie«ee, hi, 

"^ ^ executors, and affipis, 

the rent, s. ** Provided alway, and it is covenanted and do not aiiene without 

« agreed between the faJd parties, and the faid leffee cove- tTff:,''c^i^;Th?w^ 
" nanteth and granteth, that neither he, nor his executors, or «* child may not alien* 

« /f /I- II ^ i» ^ ^L without licenfc, without 

« affigns, fliall not aliene nor grant over the term to any breach of the condition. 
" perfon or perfons without licenfe of the leffor, but to the 1^"*^ ^ ^°* '^°- •*• 

'^ *^ ^ [*"'* Shcph. TouchUi 

** wife, or one of the children of the leflee." The IciTee 142. fccm cont\J 
died, and his executors granted the term to one of the fons of 28. H. 8. 6. a. 27. H. 8. 
the leffee according to the provifo. J^i/«rr^ whether he may '^'^ a.Co.72.a. 
grant this over to aftranger without licenfe. And Brooke, ^'^^' ^'^:, *i* ^- ^' 

^ , ^ ' 13. 35. H. 8. Bro. 

£rown£, and Dyer thought that he could not; but by Condition, 155.' piow. 
Stamforoe and Catlin he may, becaufe tiic reftraint '^**^* ^^^' 

of 
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I^AntCy 45.a. pL i. 65.b: 

pX 8. 91. b. pL 15. 3. of the claufe was determined when the grant wasr to the fon : 

TSrcJ^^^ ^"* ^''^''^ **^- ^'^^ ^''^'■' whether this be a condition, or 
Tomch. 119.] only a covenant, for it was not agreed between the Judges. 

^ Eajl. 41. EI, C. B, [Cro. EUi. 757;] Tbornei Aimer v. King and hit wifcy the leflee de- 
Tifcd it to his wife. 



♦[i52.b.i 

^^^^^^^ * Thymolby dnd Qray's Cafe. 

A juror cMenged by (8) jN B. R. one Thymolby and one Gray were arraigned 

one defendant upon a X .».« rit •-• 

joint vcmrragainfltwo, upon ail indictment of rcbbery as principals; who 

^na ^^^^^^et*^ feverally pleaded not guilty, and feverally put themfclVes upori 

iWoro and ftand agaitift the country laft Term, whereupon a venire facias wa$ 

^ awardedj which was returned this Terms and the jury 

g^C.] * appeared. And three of the jury were fworn againft both.* 

And Tb^ challenged the four next without caufcj or without 

faying, peremptory^ And G. would not challenge them; 

Bcnl. i. ^het-efore Thymplby wa& taken from the bar. And the four 

CaLiti56.b. ' ^^^ ^^^^ challenged by Ti were jurorS againft Gi and 

Others more^ until twelve wefe charged upon himj who 

found him guilty. And it was moVed by Saunders, Chief 

yuftice^ Whether this be a proper trial or not, becaufe there 

was only one venire facias awarded, and only one panel re- 

%%, 23. H. 6. 4. II. turned. And a juror cannot be drawn out of the panel, and. 

3. 4. ia^Hj^4.^5. 4. a. ^f^ allowed in one and the fame panel, becaufe it is repug- 

4:H.4.6.a. 50. E. 3. nant, by 9. E. 4. ^9. [274 b. pi. 40.] iii appeal: quttre of 

ChS!^^ V^ *"• ^"^ it feen^s by the opinion of the Juftices of both 

fKiai9 %i. benches that the trial was good, becaufe no judgment wa9 

given that the jurors who were challenged by one (hotild brf 

drawn) but that they fliould ftand afide for. a time : and they 

were not clearly difcharged by the Court. And it feemd 

that r. may rcleafe his challenge again by the afient of the 

Attorney General afterwards. And alfo the venire facias 

for the king differs from the venire facias in appeal, for the 

laft is, " who are in no wife of kin either to the plaintiff or tS 

«* the defendants^ &ff." but for the king it is not fo, &c; 

. And alfo in i. H. 5. [16. b. pi. i.] it is ruled by the opiniori 

^ •* of the Court, that a juror upon an indidhncnt mav be chal^ 
rpoft. 146. bt 9- St, . # ^ » 

Tiiak, 12. 2. H. H. lenged by one defendant, and ftand againft the other, &c, 

^ Haw^^P *<f f7^ becaufe they are feveral panels and inquefts in law. And if 
580.] .^ne of them had appeared in this cafe, and the other defen* 
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dant had made default, yet the Court may proceed agalnft 

him that appears, otherwife it is in appeals, as it is fidd; Dier^ 13a 

wherefore, &c. 



Hunt againft EUifdon and Another. AmztinMidd*. 

(9) JDOGER Hunt brought affiste againft EUifdon and The abftna of thai 

AlUn of his freehold in RaUliff^ and made plaint pL^a^^^ijd Btii^ c^ 
of the office of the regiftrar and fcribc of the high court of *. C 
Admiralty of England^ and keeper of the reglfters, and laid Co. Lit 164, 5. lOa. 
that the faid court had been accuftomed to be holden from 63. of PhiUzer. 
time whereto memory runneth not, as well at Ratdiff ^ioxe^ *- ^"**' 4^*- 
(aid as elfewhere within the realm, by the admiral &c« And %. firownL 11, xs« 
for a title to the freehold, and having an afli£6 of the office 
aforefaid, he (ays that there is and for all the time aforeiaid 
has been in the faid court an office of regiftrar and fcribe, 
&c, and that by the cuftom in the court aforeiaid from time 
aforefaid ufed and approved oiqualibet bujufmodi perfona qua 
nominata et ajftgnata fuit to the aforefaid office, when it has 3.Cra no. 
been vacant by the ♦ higii admiral of England for the time ^\ xci a 1 
being, ajjumpftt infe that office, and the exercife thereof, and 
hath had, holden, and enioyed the fame office with all its ^ 

appurtenances, ut Hherum tenementum fuum pro termino vita 
fua. And he further fays, that on the 20th day of Augufly 
in the 28th year of //. 8. the faid plaintiff was nominated 
and appointed to the (aid office, being then vacant by IV. Fm 
knight, then being high admiral of England^ by virtue 
whereof the faid plaintiff afterwards, j. on the faid 20th day 
of Auguji in the 28ih year aforefaid, took upon him the faid 
office and the exercife thereof, by virtue whereof he held 
and occupied the faid office, and was thereof fcifed, &c. until 
by the faid defendants at Ratciiff' sdor^bid diffeifcd, and there^ 
upon he pr^^ys the affize. And the defendants, as to the 
aforeiaid title, pray that it may be proceeded thereof between 
them and the faid plaintiff to the taking of the aflize, &Cw 
(10.) And the affize found the three firft points clearly as 
above^ and alfo that on the faid 20th day of Augujl in the 
year aforefaid, one Richard Watkins and the faid Roger Hunt 
Were nominated and appointed to the faid office then vacant, ^^^^ ^ - 
by the faid IV . F, knight, then being high admiral of Eng^ 
kndg by bis deed iealed with his feal, to have to them fur the 

term 
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Ante, 141. 149. term of their liveSj and the life of the longer liver of tbemi 

|SaIk.465. w.Co.3.] by reafon whereof the Gld &e. afterwards, to wit, on thefaid 
20th day of Auguft^ in the 28 th year aforefaid, took upon, 
themfelves the faid office, and the exercife thereof, by virtue 
whereof they were feifed thereof in their demefiie as of 
freehold, according to the faid cuftom of the court aforefaid^ 
And they found the death of JVatkim and the furViving of 
Hunty by reafon whereof the faid Hunt took upon him the 
faid office, and the exercife of the fame, and was feiled 
thereof in his demefiie as of freehold according to the cuftom 
of the court aforefaid^ until the faid Allen him thereof difleifed, 
and they aflefs damages &c. and becaufe Elifdon was not 
rter, 114. b. 3176, 7. concerned in the faid difieifin, &c. (11) And it was moved 
Ito" a»s« *>• »56- ^^ arreft of judgment that the form of the title is not goody 
becaufe no place is alleged where the nomination and affign- 
ment was made to the plaintifF of the office by W^ P. or 
where the plaintiff took upon him the office and the exercife 
thereof. Alfo, becaufe the verdift does not fupport Ae title 
of the plaintifF as it is made, becaufe it is found that two 
perfons were affigned and nominated where the prefcriptiori 
is that qU'.el'ihet hujufmodi perfona qua &V* fo intendible of a 
fmgle perfon to be officer, and not of the plural number) 
thus the verdia varies from the prefcrlption, which ought 
fBuL Ni. Pr. 76. Cro. to be taken ftriftly, J. fingularly. Alfo becaufe his titlc| 

Iiiz. 336. But here it ^hich is matter in law framed by the plaintiff himfelf for his 

fecim he ought to make ^ . . i i i r • 

titk. I. Si<L 73. 3. own matter, is notmamtained by the furvivorfhip, where the: 

Mod. a73.j ^j^j^ j^ ^f ^^ appointment of one, and the verdiifl found of* 

♦ [153. b. ] two, and fo * in effeft a departure from the title. Alfo the 

nomination and appointment is found to be by deed with 

an habendum in it for the term of their lives utfupra^ where 

the prefcription is to be intended by parol only, and without 

any limitation of the eftate; and then when the jury fay "by 

" reafon whereof he undertook the office, &c/* this (hall be 

^er, 131. X37. a. intended by virtue of which deed with the habendum^ which 

is their own finding, and not the appointment, which is 

intended in the prefcription. (12} It feems to me that the 

L^^e^.'^Hift.^E^g. verdia does maintain the title j and as to the firft exception 

law, 336.] that is frivolous, becaufe the affize is a jury at the firft day^ 

M, 38. and 39. i://s5. B.R, Error hy^Fltnver v. Rigdett^ where aflize was brought againft 
if, and three others, A. made default, and the aflizc was awarded againft him by default ^ 
and it was found that the three' others diCTcifed the plaintifF, but that A, was not concerned 
in the diircifm ; and holden by three J uftices, PoFH AM being; abfcnt, that it is a good Terdi6l 
as to it. and judgment givca thereupon. 

fU»l 
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and th^y inquire of^all things which prove and maintain the 

matter of the diflcifin. As the affize of rent-charge in 

69. Alf. [157. pi. 6 ] taken by default, the plaintifF made 

title to the rent by deed bearing date in a foreign county, 9.E.4. 49.1«i 

and good ; allowed, 7. //. 7. [9. a.] by Hussey and Keble } 

and alio it (hall be intended that the appointment and 

aflUmption were in the fame county where &c. And all the 

^tber Judges agr^d to this* (13) And as to the nomination 

and appointment found by the affize to be by deed, that is 

good enough) becaufe the cuftom is not altered by this, but 

well affirmed, although by the cuftom it would have been 

good by parol, for a man may fpeak by his deed and writing 

as well as by his mouth ; and therefore fee 35. H. 6. [12. b. u ^ ^^^ 

pi. 20.] in the cafe of the prefcription in a writ of annuity^ 

and 21. /f. 7. [5. a. ) of a covenant to find a chaplain accor<*> 

ding to a cuflom. And as to the habendum to them for the 4. Co. 29. Plow, i^u 

terai of their lives, and the life of the longer &c. that does ^^^^\ Avowry, 95. 

not alter die matter, becaufe their intereft is by the cuifom^ 

and not by this limitation. So if a man affign dower to his 

wife dowable by deed habendum for the term of her life 

rendering rent, this is void as to the habendum and reddendum^ 

becaufe flie is in by her huiband, of whofe endowment &c. 

(14) Alfo 15. H. 7. [14. a. pi. 5.] rent affignedby one [,6. VIil Ab. 173,1 

coparcener by deed to the other coparceners for owelty of 

. . • ^ ,. , . . %. -^ ^ I. Inlt 169. h. 

partition, they fliali not be jomt-tenants, out coparceners of 

this rent, &c. whereto all the other Juilices agreed as to 

thefe exceptions. Alfo fome thought that the furvivorfbip 

fhall well maintain the immediate and tble appointment and 

nomination to Hunt^ as he has declared upon it, and divers 

cafes prove it, as the wafte in 46. £..3. [17. a.] the 

ftirmedon by him who is heir in tail to a remainder executed, 3a 33. 3^. h. 6. 31. ^ 

&c. Alfo 16. Lib. AJf. [48. a. pi. 19.] of the voucher of a 3«-^- '^\?'t '** 

•^ *■ . ^ 7 J E. 4. 1. b. N. B. 109, 

record travcrfed^ and no failure thereof. Alfo the plea of Dier, 235. a. piow. 

outl^ry in 7. H. 4. [r. b. pi. 6.] at the fuit of /. i when ^^^ 'g^^,, fsVAHe- 

it was at the fuit of W* B. and 36. H. 6. [T. pL a.] of a H.6.4,5,6. 20. £.3. 

recognizance alleged fimply, and traverfe of the record, and '*""*^* ^ ' 

the recognizance certified with a condition, &c. ' (15) But 

(13) E. 38. EIiz. C. B. * SbeldoH y. Hodges, Per Cur\ Compofition by dec(! doei ftot 
determine a prefcription, if it agree with the prefcrij):ion ; and yet it A. baije f common or 
fuch fort of thing by prefcription, and take a grant thereof of the king by patent, or of 
another by deed, thi» determmes the prefcription by cftoppcl, 2 x. H. 7. 5. a. £. N. C. 20&« 
[4. Com. Dig. 470.] 

f Orig. ad loft common^ ac, 

Ff all 
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all the doubt of this cafe depends upon the prefcriptioil 

above, and upon the intendment and conftruAion of thefe 

words • qualibet hujufmodi pirfina t^c. And therefore in 

the confideration of the title there appears an office which is 

1 Mdii 7 b ^8 Aoi *^^'''^» ^^'^ ^^^^ conveniently may be filled and exercifed by 

18. one perfon, for the regiftering and enrolment of ads may be 

[ I. Show. 289. 11. Co. better performed by one perfon than by two, or more; aJfa 

3,4. 3. ac. .737' J ^^ perfon may better have the cuftody of the regifter and 

a&s. Alfo, -there is one donor of the office> and one perfon 

taker, and this by a cuftom ufed and approved of, whtck 

implies that one perfon was fufficient for the exerciie of thia 

pntire office* Then it is to be feen how this word futeUbi§ 

fhall be under{k>od, and alio the adjedlives and acceilb(ies^ 

s^ hujufinodiy qua nomtHatay ajlgnata^ ajfumem infe^ to enjoj 

the eftate of freehold in the entire office with all fees^ profits^ 

&c. And all thefe have relation to their fubftantive, perfana. 

And perform is defined by Csdepine from the opinion of tho 

philofophers to be natura rationalis individua fubftmUia^ it 

^ mn in univerfalihusy fed in fmgularihus tantum perfona did 

peUfty et de- nulla alia creaturd did poteft quam di honunt Vil 

e^gelo : Then qualibet ought to be referred to its Aibftantive^ 

and fhall be intended of many fingulars In fucceffion, anid 

not conjointly, becaufe it refers to the time paft, and to the 

ufe and cuftom ufed and approved of, that is, one fingle 

peribn cannot have two names of baptifm, nor can be 

defigned at twice, but at once only, as ecce homoy tic^ So 

I U.j.2^ the other adjef^ives. Sec. And yet fometimes the word 

qualibet is univerfal ; as Aufonius, 

^alibet hoc vanas tempore cogit opes, 
Alfo the ftatute of charta deforefidy c. 16. ^ilihHforef- 
tarius. And the ftatute of Merton, c. 9. [10.] ^ilibet 
liber homo^ C^c. And a cuftom ought to be expounded ac- 
cording as it has been ufed and ftriftlyj wherefore, &c. 
And Stamford was of the fame opinion: but Browns 
and Brooke, Chief Juftices^ e contra^ s. that quitibet is 
5. H. 7. 41. 5. Co. collective and underftood of many, &c. See antea% foL 
'9- [149. a. pk 81.] 

M. 3. and 4« Pb, and M. Rot. 483. S. C. in Bcnloe [50. pi. 89.], who reports, thab 
becaufe the plaintiff could not prove the grant of the faid office made to two perfons, but 
only to one, his writ was abated. 



Huggard 
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Hugglrd againfi Knevit, Knight. 

fi6) TN a writ of entry tn the per brought by Huggard Whether, In eflbign/n^ 

•* agaiaft Kn>vH, knight, of the manor of Bokingcm, fr^'tl*^^" 

&c. an eflbign of fervice U Rot in parts beyond die fea was A»U be given to the 

caft for Knevit on the o£bve of the Holy Trinity laft paft effoi^ed:^'^**' ^^"^ 

by Anthony Knevit. And he had day by eflbign until the Whether the abfiniM 

morrow 01 Samt Martin ; and whether day to bring in the MoKjaytUmomno c/tbt 

warranty for the eflbign (hill be given to the faid cflbigner Jf ^i^^'*'-^ *^' 

or to the tenant himfelf was much debated. And alfo which is Sunday: and, 

whether the warranty fliaU be to warrant the abfence of the JSl^llJi;^ Jl*^^ 

party on Monday the morrow of the oHave of the Holy Trinity^ ^ kttcn potent, and 

becaufe the odlave was Sunday ^ and not a dies juridicus^ ^ ^ uid ^ax the eflb^n!^ 

the Regifter [fol. 19. a,] of the writ de warr. diet is, or ^wMfvromornot, fn. 

generally^ the oifave of Trinity^ was moved. And alfo * [ 154* b.j 

concerning the form of die vrarranty 5 and whether it (hould *• ^ ^' **7- 

be letters patent direded to the Juftices of the bench, or Nat.*Brev! 17. F. is. 

a writ clofe. And whedier it ought to recite the eflbign, ^ ^^^\^ 5- ^•^. 4- 

and that the eflbigner was fworn becaufe the eflbigner ought 51. s. 

tofwcar to the truth of the eflbign, quare^ for the precedents f^. jnft, j,^ --- 

are rare: and note die tenor of the warranty of /irvw U Roi '^^^^ *»> Aft. 15. 
. . . ^ ^t *M rr^ li* . 10, Vin. Ab. iod.1 

m the writ of efcheat, M. 35. //. 6. entered Rot. 503. and 

is in thefe words as follows : (17) " T^ our juftices of our 

" common bench greetings Inafmuch as Edmond Abbot of 

" Wefhninfter fueth an aSlion hanging afore you againji 

^ fF. S. yeoman of our buttery^ and in the frocefs by the 

*^ fame abbot taken againji hinh he was ejfoigned being in our 

^ fervice at the quinfienu of Eqfter Iqft paft, and L EJlhorp 

" being ejfoigner fufpofed and fworn that he was fo \ We 

** therefore certify unto you that the fame W. was in our 

** fervice afore the fame quinfteme^ and at the fame quinfeme^ 

** and every time fithence. Given under our privy feal at 

•' Coventry the twelfth of Off ober in the fve and thirtieth year 

*' of our reign*** And this warrant was holden and ruled ' 

infufficient; and by good advifement the following form was 

devifed for Knevitj s. *< The king and queen to their Juftices jiat, Bitv. if. 

" of the bench greetingy Know ye^ that T. Knevit j knight^ was 

** in our fervice by our order in parts beyond fea on the offave 

^ of the Holy Trinity laft paft^ fo that at the faid offave he 

^ could not appear to the plaint which is before you by our 

* writ botvfoen 0* Huggardy efq. demandant^ and the faid 

F fa *« T. K. 
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« T. K. tenant of the manors cf B. and.C. with the appurte^ 
** nances^ at which /aid ollave the f aid T. was ejfoigned of our 
^^ fervice by A. 5. and therefore we command you that the faid 
** T. he not put in default becaufe of his abfence at the faid 
«* o£fave^ nor be in anywife damnified. Witnefs ourfelves 

« lie:' 



M land hoiden by Bctwccn Ouf Lord and Lady the King and Queen 
•d*V^T!n taii, re- and t;he Cardinal Archbiftiop of Canterbury. 

^ tnainder to the king, the 

iffue (haU not be in (i8) T AND wa$ holden of the archbifhoprick by knight- 
ward to any body, for^ l-^r . j. t . rnjf t-?i 
by the king's acceptance Icrvice ; and in the'time cf hdward '^. this land 

of the remainder the ^^5 ^vi^n by fine to oilc Strangewaies in tail, remainder in 

feigniory is extinguiih- . , . 

cd. fee to the faid king E. 3» The tenant in tail died, his iflfuo 

^2* b^* %^H^ 6.* u^ii within age : guicre^ Whether he (hall be in ward to the Car- 

». Roll Ab. 514. 24- dinal ? And it feems not, by Saunders and others, if tho 

E.Vila. il>sTi^z.h. ^^^a ^^'^ affcnt to that remainder, becaufe the tenure and 

Dier, xo. a. fervice above are gone and extinft by the fee-fimple to the 

But by 12. Car. 1. c.24. king, who can hold of none, and fo the iffue in tail (hall be 

Mrdihip with all the j^ ^^^^j ^^ ^^ ^^^^ 
feudal fervices is abo« 
li(hed. ] 



♦ [ 155. a,] . * OldnoU's Cafe- 

Slander fpofcen of the (19) Tl^f EMORANDUM, That one Oldnolly yeoman of 

Wel^'^f^^^^^^^^^^ ^^^^ 8"*^^' ^^^ i^^i^^^d *i^ Term for horrible 

cot under 2. or 12. R. 2. and flanderous words fpoken of the queen, declared and 
^afmer,*'n^lc$" fcc^ fyo^^n more than three months paft before die indidment, 
Indiament for ftich of- againft the form of divers ftatutes, without mentioning any one 

fence cimtra fomum dt- . . ... . ^ , ^ . 

wrforum ftatutarum, and iH particuLir, and without menXion of thefe words in it, s. 
Wthout faying lokrdy « :u;bereby Tcandal might grow in the kingdom between the 
IS good. " lady the queen and the great men or her people^ faV." and 

jenk.Cent.5.c.55.S.c. being arraigned thereon was- convifted : and what judgment 
[ 2. Hawk. P. c. 349. he fhould have, s. whether he (hould be imprifoned and kept 
^^' J in prifon until he (hould find in court him by< whom the 

words were [firft J moved according to the ftatute of Ifyi, u 
[3. E. I.] c. 34. or according to thie ftatute 12. R. 2. c. 11. 

(19) Eafl. 3. H.4. Rot. 12. B, R. V/tflminfler^ John Sparbam, ofCarJif'in Wedes^ wai 
adjudged to be hanged, drawn, and quartered, for fcandalous words fpoken apinft the king ; 
together with IVm, 3. //. 4. i^o/. 4. ili*:h, Lowib, for falfe and diiho&ourabre words againft 

that 
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that is to lay, that he fliould be punifhed by the advice of 
the council, notwithftanding the ftatute aforefaid and <hfc 
ihtute 2. iS. 2. [ft. I. ] €.5. was much doubted and de- 
bated; for the puniihiaent of the ftatute i. & 2. P. tf ^. 4. Co^ it. 
f c. 3.] he cannot have, becaufe the time is paft, &c. But at 
length, after great confultation and comparing of the iaid 
ftatutcs, /. ffyi. I. and R. 2. it was agreed by the Judges 
and Serjf ANT Browne that he fliould undergo imprifon- co. Magn. Chart. i/i%» 
naent, and be fined at the king's pleafure, till he hath found '*• ^^ '33« 
his furety, &c. according to ff^(/f> i* and not according to 
the judgment or advice of the council, &c. for that is when 
the flander touches the nobles and great officers exprefled in 
the ftatutes 2. and 12.IL 2. and extends lower to the com- 
tnons and people, and not to the f king, for he is an excepted [ s. Inft. 215. Crompt 
pcrfon, and not implied in thefe words^ " the high or great ^^^ '^' ^^' ^ 
" men or nobles, &c.*'i wherefore, &c. 

t With the civilians the king is reckoned among the nobles. Dr. Ridley, fo. 93. » 



Tyrrel's Cafe. In Cur* fFard*. 



(ao) ^ANE TTRREL^ widow, for the fumof four hun- Bargain and (ale for t 
J dred pounds paid by G. Tyrrel her fon and heir "^"^^^^^"^^^ 
apparent, by indenture enrolled in chancery in the 4th year of bargainor for tife, re. 
ofE. 6. bargained, fold, gave, granted, covenanted, and con- '!^^^^^^'!^ 
eluded to the faid G. Tyrrel all her manors, lands, tenements, the right hein of the 
&c. to have and to hdid the faid &c. to the faid G. T. and b void, and ^. mall have 
his heirs for ever, to the ufe of the faid Jam during her life, •«*» ^**^ »« fc«. 
without impeachment of v/afte; and immediately after her '•^^''^Ign 
deceafe to the ufe of the faid G. T. and the heirs of his body a. Bendl. x8. J 
lawfully begotten } and in default of fuch iflue, to the ufe of 
the heirs of the faid Jam for ever- ^uare well whether ^^'^^ tiU^^'il] 
the limitation of thofe ufes upon tiie habendum are not void 
and impertinent, becaufe an ufe cannot be fpringing, drawn, B- N. c. 60. 284. 
or refervcd out of an ufe, as appears prima facte f And here 7. el 135, a, 1. Co^ 
it ought to be firft an ule transferred to the vendee before '37t 
that any freehold or inheritance in the land can be veiled in 
him by the inrollment, &c. And this cafe has been doubt^ 
in the Common * Pleas before now : id$o quare legem. But C '55* ^* ] 
all the Judges of C. B. and Saunq^Hs, Chief Juftiee^ Crompton*i Coumi^ 
(bought that the Umitotion of uf^ above is void, &c. for ^^'^ ^^ 

F f 3 f"P- 
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Rift, inralments, %. fiippofe the ftatute of Inrollments [cap. 16.J had never been 

I I.Wood ConT. 706. made, but oiily the ftacute of Ufes, [cap. 10.] in 27. H. 8* 

H^' ^^Pj^^/^^^l' then the cafe above could not be, becaufe an ufe cannot be 

484. Glib. Ufes, 194. . ' 

I. CaCinChan. 114.] ingendered of an ufc, &c. See M. lo. & 11. Eiiz* <i»fol. 



Clarves' Cafe. 

Adevlfcoflandsdcvi. (21) npENEMENTS devifablc in London came to the 
w clfJeVy knight -f/r- hands of king Henry 8. by the diflblution of the 

yice, is good againft the abbics, and afterwards the king granted them bv patent in fee to 

hcir for the whole Su ^ w • % 

hold in chief by knight-fervice. ^ir<rr^ Whether the patentee 



as to the king*8 ward 
ihip and primer fcifin 

PaL in Keilway, %o^. b. 
pi. 9. 

£ See Hargrave*8 note 
(4) to] CaLit. III. b. 
3. Co. 35.3. 9, 133. b. 
Mo. Rep. fol. 54. a. that 
he may. Dier, 229. 
Dier, 56. a. 50. a. 

90, EL Bendlofe^' 29, 
Mo. 70. 



may devife the whole by his teftament or laft will in writing, 
or only two parts ? And it feems, that if his heir be within 
age the king fhall have the third part in ward by reafon of 
the faving in the afl of 22. [32. //. 8. c. i.]i but if he be 
of full age, quan Whether he fhall have the primer feifin of 
the third part againft the devifee by reafon of the faid (aving i 
But it feems that the heir after his full age {halL.be bound for 
the whole : for there are no words expreflcd in the ftatute 
to reftrain the will of lands which were devifable by will be- 
fore the aft, Sljfare bene. And this qucftion was put by the 
Attorney General T, 4. & 5. jP. fcf Al. to the Board of Ser^ 
jeants Inn^ and again in the court of wards EaJieVy 5. £//z. 
for Charles Clarves ; and it was holden clearly that the de- 
vife is good fof the whole againft the hcir, but perhaps not 
againft the queen for ward or primer fcifin. 

F.nJI, e. Eliz, The ^^ Skiuntn of London" i Cafe^ and* Clayton i Cafr^ i6. £//2J, Ei\fi, 
accord*. 



(a) But now Tj.C'ir.t. c. 24. which abo- 
lilhed all thc/Confcqucncc$ of fc-udyl te- 
nures and fervices, having turneJ :«ii into 



free and common forage, lands in fee are all 
di.vi^able, with tht foicmnltiwS required by 
19. C(ir. 2. c. 3. 



Upon an office ftatirg ^22) T N the Court of wards it was moved as a great doubt, 
me^7t^.enturTZl "per Whether the writ oi melius inquirendum be grantabic 

ftutjir-vieijjuraturfsi^r:,. upon an officc which has the words •* ofwhatperjon or per^ 

(la) Note, That the ancient courfc of the exchequer was, if it was found by office that 
A. B, was leifed of tcDcmcnts bur of what perfon or perfons they arc ignorant, that a codi- 
m.ilion lliOwiId iffue to enquire certainly ^c. and if it was found that it was of J. S. tbea 
the party had an ou/nr ir/f:nin. But if the office found tenure of the king, but by what 
ferv]c-j& &c. igftorant\ this is ^ood for the king, and the beft fliall be. intended for him, s, im. 
capiie. But now in thefe cafes a meliui iniuirencT ihall be awarded by the (latute a/orcfaid» 
Sec I. Inftitrv'/. b. 
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» Aw tbg UmmiHts are bolden the jurors are wholly ignoranfy rmt^ found before 2, 
^, , , - . , . •• • 1 Yjim. 6. c. 8. a wtttmt 

« er by what fervices the jurors are tgnoranV* by the common „^ir€ndmm fluU not if. 

law, although it be recited in the ftatutc 2. E. 6. c. 8. that fue. but the party it put 

. . , r r r ^ ^ • • » lui trtverfe. 

the ancient common law was 10; for feveral were of opmion 

. t 1 1 i. 1 «. /. «. . • ^*^*'» '**» '^- *9*« 

that by the common law fuch office Mras iumcient to give 8.cai68. 4.H.7. 16. 

title to the king, and by the Regifter [293. a.] the melius 

inquirendum is awardable in thefe two cafes, s» where the 

jury find diat the tenements are holden of the heir of J. S. 

without (hewing the name of the heir ; and where they find 

the heir to him who dies on the mother's fide, but who is heir 

on the father's fide they are ignorant ; in which cafe who is ,^|. j^tja^y^l ram. 

the next heir is not found : and alio where the tenure of what *55« "• H. 8. Cio. 

perfon or peribns is not found ; and alio where the value was 

too fmall, &c. But as it feems by reaibn of the (aid ftatute, 

v^ich has [§ 12 ] a provifo that faves offices and inquifitions, 

titles, and the intereft of the king and every perfon * accrued * [ I c6* a« *| 

before the 20. day of March then next &c. as if the a£l had 

not been i therefore by the better opinion n« melius inqui" 

rendum fhall be awarded at this day upon any fuch ancient 

office found and returned before the ftatute, but the party 

ihall be put to his traverfe. (23) But Saunders, C J. 

e contra ; and that there was a precedent to the contrary in 

the time of Lerd Pertman, . 

There was alfo another queftion in the court of wards : If die heir be found by 
If the heir be found by office of the age of fifteen years, and «ndwhen*1Se u^Ilaity 
when he comes to the age of twenty years he is found by ^ ^'^^y ^^f^ ^y •» 

Stttttt ^F990$ltUl 01 Rill SUfea 

eetate frobandi of full age, which is ^e in fad, in this cafe the king ■ witbovt r^- 
the king has no remedy j but he ought to make livery to the SIthih[!rf7*''*^T^ 
fubjetfl de jure by Saunders, Dyer, and the King's Ser- than in truth he is, he 
jeantsybut Keilway and the Matter of the Wards e contra. JTiS^'wirl^fS 
See ftat. 2. E. 6. c. 8. which gives a traverfe to the heir *S«> "^ ^^^ ^ ^^^^ 
at his full age in fed, although he be under by the oAce. f'''^^^^^^^^ 
And afterwards Brooke, C. J. of the Bench, Stamford, 
Baker, and divers others thought, that weighing the words 
of Ac ftatute [§ 4. & 5.], /• ** at his very full age indeed^* 
he ihall hav^ the eetate prohandu : and if it be granted before^ 
a traverfe by the ftatute ihall be admitted ; and it was fo 
ruled at length, as I believe. See Trin. 2* //• 7. [12. b* 
pi. 14. 3 Traverfe in the cafe of Higforde concerning the 
cafe above D§ melius injuirend^j where the office was found 
as the report is^ the faid manor of E. in the county of 
Warwick was bolden as of the honour of fFinton^ but by 

F f 4 the 
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the fcrvice of the fixth part of a knight's fee, where hj t 
fearch of the record thereof in chancery (which fee in the 
following year [ 17. b. pi. 3. ] a writ de melius inquirendT 
iffued out of chancery on account of the incertainty of the 
inquifition, becaufe it was not found of what perfon or per- 
fons that tenure was, nor who was the lord of the honoui^ of 
IVintdti J therefore &c. 



Grefwold's Cafe. 
©ift xoji. for life, rt. (24) O^E Richard Gnfwold^ feifed of lanJ in fee, gave 
^^t/ ''ttMf.flL *^ ^y ^^"^ indented to one A for the term of his 

dfmr^ remainder to his lift, remainder thereof to the right heirs male of the body of 

two fons s A. dies, and to the right heirs of Richard for ever. And afterwards the 
the cideft fon enters and , l j '/r ^ /• 1 t* 1 . . - . 

dksalfoi i«iving;flrue a donor had lilue two fons, and died ; and then A. the donee 

daughter; fheniaiihave for life died, the eldcft fon ent€rcd,-iind had iffue a daughter, 
the land, and not the . & » 

^nfilp. and died without liTue male 5 Whether the daughter or the 

[ Benl. 47. s. c. ] brother fliould have the land was demurred in law, in trefpafs ; 

J. And. 3. s. c. .jjnd the cafe was well, argued at the bar by all the ferjeanr% 

^^\T'^:t^Cth^ ^"^ '"^'^ P°'"^*^ •'"'^ ^^ "^^ confidercd, s. Whether this limi- 
Bendl. c. 12* 2. Roj. tation of the tail be good, or not ? and then admitting it t© 

bSIcU.'!',. *,*. Co"ic2.' ^^ f°> ^^^'^ ^^^ t^'* o"ce began, and vcfted in poffeffion in 

• B. N.c. S02. 3. KcW, the ddeft fon, when he dacd without ifl'ue male. Whether the 

tail bcfpcnt, or Ihall revert back to the younger fon ?• as the 

.i7*.E. Taylc, 23. a. q^{^ of oi^g Roberge was in i. 2. & 4.. E. i. f o, E o t 
.E.3. 21. 4.E. 3. 125. j^ -^ J L »• *-• .5* X. 

Lit.foL6. n.H.8.*. pi- I.— 2*& 4.£. 3. 50. b pi. 47. j And note for this 

* [ 156. b. 1 ^'^^''^'!* '" ^'^^ ^^^^^ of Fee^tail [§. 3c.], where ♦ land is 
giveato the- fon, an4 to the heirs of .the body of his father 
lTb^\^ii^7^t (^^'^en d^-ad) begotten, this is a good tail in him 5 hut quaere 
Pbw. $. % whether his younger brother (if he liave one) (hall iiiherit. 

(25) Alfp ill the chapter of Eftates Conditional £ § 352-3 ], 
vyhcrethe condition is, that the feoffee (hall give the land to 
the feoffipr and to his wife, and to the heirs of their two 
bodies begotten, who have iffue 2i>d die ; and the feofFec 
makes a gift to the eldefl fon, and the heirs of the bodies of 
his father and mother begotten ; this is a good performance : 
.but qu^re whether the younger fon (if there be any) fcali . 

(-24) fr^ft^ 2. Bi 3. Pff' ^ ^V. Rof. 20. E. Bent/he E. 3. & 4. Pb, & M. Rot. 6ti. BendL 
[49. pi. .87 ] Acijudiicd that the liipi tation over of the remainder tohi*. lagbt heirs male 
was void, inaimuch ^s the limitation in fee was alfo to his right heirs, idiv, The eftrttc it 
determined by the dcuth of the eldcft fop irithout iffu^ m^c, inafmiich as i't wa? vcfted in 

him at firil. . .-^ 

inherits 
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inherit And it feems to me he flwll be inheritable by this „ , ,^ . « 

^ , . . /. J '• ^^ 'A.b. 841. 827. 

Ipccial form of the gift, and that the donor m his formedon 

in die reverter ought to fuppofc that after the death of the '^i'?^ 90- 

eldeft fon who was the donee, and one /. his ion (if he had 

one) it ought to revert to him, inafmuch as the hulband and [ *• *f«*- »"• Co. Lit. 

wife died without heir of their bodies from theiti ifTuing, and note (i). ] 

not the firft donee. And of this opinion alfo wasSAUNP£R.s, 

C.J. But Browne and Brooke i contra in this point, b.n.c, 187.4a. aa: 

and alfo Catlynb and Serjeant Browns, but Stam- *• x-h. 5. s.b. Dicr, 

FORD t contra. But it feems that the limitation of this re- i'^. Card.^ 50? Bro! 

maindcr in tail is void, becaufe the donor cannot make his ^^onc*^cn»in<*er,i5. 

14. H. 4. 3a. a. 4t. 
own right heir a purchafer without parting with the fee- E. 3. a4. b. 43. e. 3^ 

firaple out of his perfon j and for this fee 4. if. 6._[ 19. pi. 6.] "'^ ^^^^ 309-^. 

in Cban^ernon*s cafe. Therefore for one caufe or the other 199- ^ *. Co. 7. 91.. 

the Judges were againft the tail, and with th^ heir general, J^' *'' *^' ^^' 

J . ^ J. J J L4-Bac. Ab. a98. i,, 

gnd It \yas fo fudged. pUck, Rep. aa. ] 



Lucas againjl the Bifhop of Ely. 

(26) ^KJf E MOR ANDUM, That in this Term I in- Though ti]c biftop of 

^ ^ {pca^dzccrtsan record of Hilary Term i6.Hen.i. f^^,^^]^^ 

Kot. 1 35. whereby it appears, that Lucas who was Solicitor cognizance. 

General in the time of Henry 7. brought a writ of annuity in SJe ftS ol'a^nSl^' 

the county of Cambridge againft the bifhop of Ely^ and counted that be kept the cturtt 

upon the grant of his predeceflbr bearing date %i Augujl \J^^,^^'^ 

20, H. 6. and made at Ely. gf the office of fteward of all '^?^^\,^ »^'«^'"» 

■ „ •«'-'' , , ,« . r . i.« heOiouldfliewatender 

courts and leets of al) manors and lordihips of the bilnop of his fenrices to each 

widiin the counties of Cambridge and Huntingdon out of the ["""-^aS!^ >^!! 

ifle of Ely^ habendum for the term of the life of the faid Lucas^ fucceflbr did not fx^t 

receiving yearly for the laid office pf the iaid biOiop and his. "*'*** "' 

fuccclTors during the life of the (aid f^ucas forty fliillings of ^ ^' ^^' ^^ '*^" ^ 

and in his manor of D. in the faid county of Cambridge at the 

Fe^ft &c. And that afterwards one R. Prior i^c. and the 

convent on the 23d day of Augufi ai. if. 7, by his writing 

bearing date the fame day in the aoth year aforefaid, and firft 

delivered as their deed &c. pn the (aid 23d day in the 21ft 

year &c. ratified and con^med jcc. and (hewed that he exer- 7. 9. Co, la jfi. iS, 

cifed the office and kept all the courts and leets of all and ^ ^ '* . 

Angular the manors by a certain fufficient deputy for five 

veaf^ ^cording to the form an4 * efFedl of tbf iai4 writing \ * [ ^57* ^O 

without 
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-«. Inft. aj3. b. without Jhiwing any engroffing $/ the rolls \ and that after- 

wards the bifhop difcharged htm^ s. exonerated and prohi- 
bited him from keeping any more courts, &c. although he 
was ready to have done it, if &c. And (hewed further, that 
for divers years fince the biibop had withdrawn the an* 
nuity, &c. (27) And the bifhop came by hts attorney, and 

[a. Keb. 4. 16. 1. Sid. maJc no defence, but one yohn Hind fteward or bailiff of 

aSj. Carth. 109, i. . 

lA, Ray. 447. Satk. the faid bifhop of his liberty within the ifle of Ely [came] 

^^3- ] and claimed cognizance of this plea to be holden before him 

6. 9. H. 7. 10, II 12. at Eiy^ and averred that Ely was within the ifland aforefaid ; 

Aff. 14. N. B. »6. a. jy^ thereupon the plaintiff was demanded if he had or wilhed 

icl ra)inJ[)i.6o9.] *^ ^y ^^y ^^^6 wherefore the cognizance (hould not be 

granted, who faid he had not And becaufe the iaid now 

bifliop brought into court the letters of Edward 4. reciting, 

that in the tkne of H. 3. before Sbtok and Others, Juftias 

in Eyre in the county of Cambridge in the 56th year of his 

reign, all writs fued out againft the then bifliop of Ely^ and 

any of his men whatibevery and others fioUowing their right 

within the ifle of Elyy were delivered to W. W. fteward 5cc. 

. . . and this liberty allowed before them ; and alfo this liberty 

35. H 6. 20. b. 7. 54. a. was again allowed m the time of ^. 3. as by the record 

5^ b^'a'ti !i \ t *<^«*eof fent to the Juftices here by the king's command fuDy 

19. 17. 47. X&. H. 4. appears \ therefore the faid bilbop bad his Uberty in that plea ; 

'^ .*• and note this without any words •* although he hvmfelf he a 

^ P^ty'** And the fteward appointed a day to the parties 

9.H.7. 11/ a. 8. E. 3. at Ely bfc. And it was commanded to the (aid fteward or 

3. I.Sid. 283. bailiff that full and fpeedy juftice fliould be rendered to the 

faid parties there, otherwife that they fliouId return &c. 

And fee a fimilar matter by the faid •^ Lucas againft die prior 

of Huntingdon brought in the county of Huntingdon^ Trin. 

I>. E. 4. 9. a. 20. i/. 8. And he counted of divers priors tliat each of them 

exonerated and prohibited him from keeping the courts &c. 

and kept him fo all his time, and fliewed a tender of fervice 

to each new prior, and the iffue was taken that fuch a certain 

prior did not exonerate, or prohibit, priji &r, and it was 

9. a sfb found for the prior &c. 



Hilary 



Hilary Term, 

4. and 5. Philip and Mary. 



Puttcnham jf j/;j^ Duncombe. In Cur* Ward.* ♦ T i<7 b 1 
(oZ) pVTTENHAM feifed in fee of the manor of Grant of land in f<» 
PutUnham (^c. by indenture enrolled deixiifcd in ^!l^ and"re-eniry'ftlr 
fee him to Duncombt and his heirs the faid manor &c. rcn- non-paymcnt,thcgrant- 
J • • .. 1 i- .-..«« <- 1 /. or covenanting by a fc- 

dering a certain rent with claufe of diitrels, and re-entry for oond indenture to kvy 

non-payment: and by the feme indenture PutUnham cove- ^^^J'^c^i^'^ 
nanted and granted to * make fuch aflurance &c. according 6rA} fuch fine being 
to the true intent, purport, and meaning expreffed in the lame ^'^the^rentt'or c«* 
indenture. And by another indenture bearing date the fiune ditioni. 
day, P. covenanted to levy a fine of the faid manor &c. before *' J^ '** l^^ c^ 
fuch a Feaft &c, by the name of the manor &c. which fine 73 «• RoLCoiitiD.246. 
ihould be to the only ufc, intents, effefts, and conditions 5^537!'**" ^'^^^ 
expreiled in the faid former indenture, and to none other ; r q^ q„ ,j, q^ 
and livery o( feifin was made upon the indenture accordingly. J*^* 5'^ 5- Bur. S7S7. 
And afterwards the fine was levied accordingly, ^ as that (oo, 6ox. ] ^^ 
which DuHcomhi had of the gift of PuMnbamj and releaie &c. 
according to the conrfe of fines &c. with warranty accor- 
dingly &C. Whether by this fine the rent and condition are 3. Cro. 185. Mo. to^ 
clearly extind and gone, was demurred, and well debated by 
divers &c. (29} And it feems that the rent is not touched 14. £L 311. h, 
by the fine of the land by reafon of the former indenture, 

which fliall rule the fine. And it is like a releafe made by « « . ^ 

^ 9. E. 3. Re;eafe 37. 

the lord to the tenant of the land of all the right in the land 
and kigtixory fatvi Jibi domlniofuo^ i^c. E. 11. E. 3. [ Fitz. I^^'il] it* a* e'i* 
///. ReUffl 32. ] the tenure is not extiiid, but the annual Voucher, 108. 5. £. 3. 
fervices only, and fuch right as he had to the land. And 
admit that there had been an exprefs provifo that the fine 
ihould not extend to the rent or the extinguifliment thereof, 
this had laved the rent. And in 6. R^ 2. [ Fiiz. EJlopptl^ 7-^3- 68969. 8.H.4. 
211.] in affifc the cafe was. That a man enfeoffed two in fee, "'«, 5*' ^' ^s/co] 
and then levied a fine to them fur cognizance dt droit come *^- •• '5- E-4- *8. h. 
ceo tic. and acknowledged the right to one as that which 9! a. 8. Afl*. 33. al' 
he and the other had of his gift, and releafed to them and to ^^ ^ 
the heirs of one, according to the courfe of fines : yet this 
doth not change the efiate by eiloppel or odierwife, becaufe 
it ftaiids with U,q. And fo it was ruled upon good delibe- 
ration. 
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ration. And if the rent above be extinA, then it feems n 
novel rent by the ufe (hall be fet up and raifed immediately^ 
&c. fed quars inde. 
If the conufce of a fine And if Buncombe refufe to take the fine to the ufes com- 
ing to the ufesexprefled prifed in the indenture, then the fine fhall be only to the uf« 
in the indenture, the of Putienham ^c. I'lo) And it fecms that D. is concluded 
line ftiaU be to the ofe , . . , > .. r r ^ r i. 

id the Gonufor, by the mdenture from takmg the nne to any other ule than 

the indenture purports, &c. And of that opinion on Put-' 
tenbam's fide were alHthe Jufticcs of each Bench; but 
Baker, Carell, Kelway, Catlyke, Weston, and 
the Solicitor General, e contra vehemently. And in Hiiarf 
I. Eliz. T. Parrtj knight, theh being Matter of the Wards, 
the decree at large is entered in the Court of Wards for 
Putienham. 

General entry into the Simile by the Opinion of all the Judges of the Bench, 7r/ir. 

SS"."!."^^ 23. Eliz. upon evidence to a jury of Effix between ruffir 

the vouchee hath out of plaintiflT and Others defendants, notwithftanding a general 
entry into the warranty by Bradhurne and bis wifis and the 

^ *' ^^ ^ fee in the wife, upon a voucher in a writ of entry in the 

po/t^ i^c, and the ifTue was. Whether the recovery aforefaid 
was to the ufe and behoof of the faid recoveror only, &c. or to 
the ufe alfo that a rent referved to the hufband and wife bj 
fine before the recovery to Tujfer by them levied ttiould be 
* [ 158. a, ] aflured to Bradburne * and his wife in fee, and not to be 
extinguifhed ? Whereupon, on account of the opinion of di9 
Court, T//^r was nonfuited. 



Drew againji Marrow. 

On a writ of entry, pka (sO TC^NTRY mthe quibus of feventy acres of land, * 

a demifc from A, of fiy^ ^^^^ ^f meadow, and five acres of pafture, 

laid, in H. with the , ' r » 

appurtenances, andiflfue With the appurtenanc^s in Halberton. The tenant pleaded 

%:r,r^L^^:k ademifeforUfe mgde by one Jchn Croffe as feifed of tb« 
that A, and fix otliers to fee-fimple in demefne. The demandant intitled hi mfelf front 
fed kT fee of^*^ fL'd *^ ^^^^ (^^^Jfh and traverfed, without this that he demifed 
)aads, and one mefluage in manner and form^ dsrV. whereupon they were at iflue. 
with the appurtenances ... - ,, , , . , . « . r -. , 

in a, which lands and And the pojfea was, " that the jurors being catUdfime oftbem 

rocffuage were caUed u ^^^ and fome of them did not comcj as appears in tbi 

W. and that the ftid ^. ^ J J ' rr 

and the others did de- ** panel \ and Jomo of the faid jurors then appearing^ vix. 

St;:^^;'ur„1^^ « ^- ^- ^ D. £• F. G. H. and I. u>erefiuorn upon tlH,M 
«4Ucd ir. Wbeticr, 99 *< jury^ and ^ecaufi of one of the jurors thin appsaring^ 1, 

♦* HMmpbrff 



Kiltty Term, 4, and 5. Philip and Mary. [ 15^. a. ] 

!* Humphrty fValron<Li efq. being fivorn upon another jury^ not exprefsly^ found that 

«< and htcaufe the remaining jurors of the faid jury did not were .ppurt'JLntTthJ 

'w appear J therefore others of the by-ftandirs^ fcf c. were added^ mcffuagc, the dcmifo 

^ &c.*' So that three of the byeftanders were fworn) auid and 

fcund a fpecial verdiS, x. that the &]d Crei^ and fix others Whether being joint, it 

/•-/j t^ -J J • r ir beagopddemifcbywC 

were feifed of the tenements in demand, anc of one menuage if not, whether good for 

with the appurtenances in Halbertouy which &id mefiuage ^y^gj'^ -^^ ^ 

and tenement are> and from time whereto the memory of man peared, and his appear^ 

runneth not, were known and called by the name of IVeft "^tZX^^^h^ 

Selaociey in their demefne as of fee, to the ufe of the faid ^v chalknge, or other 

Cr0|^ and his heirs for ever; and being fo feifed, the (aid fwom of another' jury, 

Crofe and the others at the requeft of the faid Crojij on the T'^^J^^^f^.'^f 

•" .... ^ **^«* ^ Supply w« 

12th day of Oiloher^ i6. H. 8. dcmifed by writing indented place and make up th« 

the iaid meffuage with its appurtenances called Weft SelaocAe, [^^^^^'^ ^' ^* ^"^ 

Vnthin the parifh of Helberton aforefaid ; and they prayed the Co. Lit »8i,a. 

^ireSion of the Jufticcs, whether the (kid Crojfe demifed the ]^^\^' ^' ^' J"' 

tenements demanded to the faid tenant as he hath above [BuLNi,Pr.3oo,30i.J 

alleged; and if it was no demife, they afleflred the damages ^\f^^^ .^ 

and cofts, &c. And whether upon this fpecial verdi£t the 

plaintiff ihall have judgment or not, was moved by Pri- ** 

PEAUx* And firft. Whether the verdi6l be not erroneous, 

becaufe Humphrey fValrondy whofe appearance is recorded, 

^d not difcharged by any challenge or other reafonable 

excufe by the ftatute de Circumftantibus [35.//. 8. c. 6.], was 14- E- 4- ». b. 

omitted, and not one of the jurors. Alfo whether this », h. 7. 3k. a. %c 

^cmife by ceftuy que ufe and his feoiFees together be matter ^*°^ ^P\ 

iiifficient to maintain the ifliie for the tenant, or not. Alfo EHer, 153. 

whether Ae demife extends to the tenements in demand, by ®' ^' ^* ''* 

r /r • 1- . 11 1 [See Plcrw. 16S. Sc. 

the name of one mefiuage, with the appurtenances called shfp. Touch. 90, 9?* 
Weft Selaockej when it is not exprefsly found that the land l'^'^^' *°9- »•*'• 
in demand was appurtenant to the meiiuage, &c. Alio 1148. 3. wiif. X4u 
whether the iffue for the feventh part of the land be not »TeraiRcp.498.] 
fufficlexitljr found for the tenant 



♦ White's Cafe. ^[158.6.] 

(3a) I^NE White brought trefpafs on the cafe ag'ainft Evidence of refufal bf 

\J . , ctr 1 *j 11 • ^i- A^ ^ an innltecpcr 10 admit, 

an innkeeper oiTJxbrtdgey allegmg the cuftom of 00 account of hi» iiouft 
the realoi to keep fafcly the goods of his guefts, &c. and that »>«»"s full, and piaintir* 

^ ^ ^ ^ ' infiAing to make fhift 

his among other gut fts, will 

(31) 7obit Bamboiby^ efi. impleadf Stephen Wilkins as an innkeeper [1. Roil. Ab. t. D. 
|^« 4. J, ^lA, Stephen Uyi tW h« i| not a cooxinon iaAkeeper, &c. but th^t thu iM John 
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fupport a pWthat the his goods Were in the inn, and taken away, &c. And tlw 

|)lamtifr*s goods- wcr« ^ ' •'' 

boc Aden through the defendant pleaded that they were not taken ^tway by bia 

^rtffe^rt^ts^*^'"^* ^^'^"^^» ""^ **^ ^^"^^ "^ ^^^ fervants. And upon evidence 

[A. Bend. iS.^ 
Bcnl 65.] , CS. C; 
1. And. 29. 3 
42. £. 3. 1 1. 22. H. 6. 
38. b. S. R^ 2. Hof- 

tei*. 7. Plow. 9. b. will make ihift Imong the other guefts, and be tbere robbed 
h "1 ^dL Ab fol^ ^^ ^^^ goods, the innkeeper fhall not be charged, becaufe 
F. I. foL 4. c. X. 8. he refufed the gueft. And if the caufe of the refufal be falfe« 
the gueft niay have his adion 6n the cafe for his refufal* 
And the evidence above well ftands with die ifliie before 



it was agreedi^^r Curiam^ that if a gueft come to a common 
innkeeper tCi harbour there, and he (ay that his houfe is full 
of gueftS) and do tiot admit him, &c. and the party (ay he 



joined. ^0d nota. 



I. foL 4. C. X 
Co. 33. a. 3. Keb. 73. 
22. H. 6. 22. a. 10. 
£1. 265. b. II. H. 4. 
45.1.98. 5.E.4.2.b. 
39. H. 6. 19. a. 14. H< 
7. 22. b. 22. Afl*. 17. 
Cro. 50. 

[Bui. Ni. Pr. 73. J. 
Salk 18. i.Ha\vk.P.C. 
45»-] 

came to his houfe, and faid that he as the cfqutre of our lord the king was afligncd ( 167) t# 
k>dge per bofhiiatorem domini regisy and would there' lodge \ and Stephen faid he would noc 
anfwcr for fiis goods, nor undertake the care of them, but if he chofe to abide there, he 
ihould keep them at his own peril, and delivered hi< houfe to him ; and the faid Stephen wat 
adjudged without day, and that John ihould take nothing by his writ. £. 3. R, 4. B. R^ 
at If^ejfm, Rot. 28. 

The mafter may have an action if his fervant traveli and his goods be ilolcn, and the 
judgment againft the defendant is qttod c^tatttr (a). Trin. 7. Jac. B, R. Rot. 1 535. [Cro. 
Jac, 224.] Bi^Me v. Moria. Fitz. N. B. 347, 8. [foL 94. B.] Rcgifter, 15A. [104.J 

7i7». 1. Car, B. R. By Dodderidge, if by agreement {^) three lodge in one room in an 
ftin together, the innkeeper is not anfwerabic for their goods, if they are ftolen. 

If clothiers in Term come to a common inn in Lonion^ and ftay for a week or more, 
if they are robbed they Ihall have their a£lion. Eafl. 1. Car. B. R. 

Tnn. I. Car, Rot, 115. B, R, Drope ant/ TTfoyre's cafe [Poph. 178.] A matter brings an 
sfticm on the cafe againft an innkeeper for goods ftolcn of his fervant out of the inn, and 
it well lies. If one lay to the innkeeper that he will return at night, and he is robbed in 
his inn in the interim^ an a6^tou lies. Sir William Sand'% cafe [reported in Walbroke v 
Grijgitby Moor, 877. And in Vrope and Tthayre^ ppra. And fee Noy, 126. Cro. Jac, 
188.] 



(tf) The report of this cafe in Crokc is 
the other way \ judgment had been entered 
in mijericordidy and it was there affigned for 
crrqr that it Ihould have been quod capiatur \ 
but the judgment was affirmed in Cam. 
Scach. But by 16. and 17. Car, 2. c. 12. 

(h) Orig. Si pur ^Lffgn lodge trois rooms in 
Mn hfl enfemble. The moft likely con- 
ilrufUon is that above given, which is ex- 



no judgment fhall be rcverfcd for want of a 
mifericordia or cafiatur^ or becaufe one it 
entered inflead of the other. And by c. 
and 6. W, and M,c, 12. the capias pro fine is 
taken away. See 3. Black. Com. 398. - 



a£tly the doftrine laid down in 8. Rep. 33^ 
a. and (^ro* £iiz. 185. 



RandaPs Cafe. In the Court of Wards. 



A mJin'having)ointfire^ 



i:^iT^Zi::^ 03) ^MANfeifedinfeeoflandinfocagetenureirfK.re^- 
knd, and devifed two it to his wife in jointure in the 32d year of H. 8. 

parts of after-purchafed i., ^ , ., ,-« 

.iui4s bokko m tcfn^ ^^^ ^^V^^ X^ars afterwards, /• m the 2d year of Bd. 6. he 

purchafetf 
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fturchafes lands in fee of tenure in capiti in chivalry, and of *« ^^% flwll not ha^ 

^ . ... .,1 j/j .. u- -u- any part of the foeag. 

two parts thereof made his will and died, his heir within age. ]and» to fupply the th.rd 

Whether the king (hall have any of the focage land to fuprly ^.^^^j;;,^^ ""^^ 
the third part of the whole land that the teftator had &c, ^ . « w 

* 3, Co. 30. b. 10. 03. D* 

quart. And all the counfellors of the court and the Judges 31. h. 8. c. 1. RaiL 
thought not, unlefs any covin can be averred in the cafe, j^*^* *; ^^^ ^ ^^ 
which cannot here, as it feems ; and therefore note the 7^- I>itr, 366. b. 

words in the fecond article of the ftatute of Explanations, , ^ ^ 

I. Inii. fo. 9» 

4. and 5. E. 6. [34. and 35. //. 8. c. 5 ] which are, «* and 

« baving m lands bQlden by knight firvici^ bV." Sce/upra^ l^J^^f '55- b- mq 

143.3. 



E^fter Term, 

4. and 5. Philip and Mary. 



Dyer^s Cafe. 

(34) JiJjEM)RAKDVMy That on Monday before the Tlic accepcanoe by a 

^^^ commencement of fun Term, x. on the efToign {Tau'^ttn^'^r" 

dayofthe quinfieme of Eafier^ on account of the abfencc Juftjcc of ^. ii. vacate* 

of Morgan, Jujtice^ whofe turn it was to keep the eflbign , ^^^^^ *«^ 

m B. K. ccc. I JAMES Dyer was appointed one of the B.N.C.4fl8. Latch, ta. 

Juftices to hold pleas before the kins and queen by letters 

«. J ^ .f,_jjri. Winch. 95. 98. 

patent bearing date at Greenwich on the 23d day of the ^^^ ^^ ^ 

month of jtprily during the royal pleafure^ and received the and 1. Geo. 3. c 13.] 

oath from the lord chancellor at his houfe near Charing Crofs^ ^ ^^' ^^ "*• 

as a juftice of B* R* whereby I kept the eflbign, &c. And 3. £L 197. b. 

afterwards it was moved * for a doubt, Whether the effcdl ♦ r 1 eg. a. 1 

and force of my firft letters patent of Juftice of C. B* are ^^ el iSg b. 

not gone, and ceafed by this new patent? And Brooke, h. h. 4. 37^8. 

Chief Juftice^ of the bench, Browne, Juftice^ Whyddon, ^Je. 133. "^ii.^H. 4. 

A. Browne, Catlynb, and myfelf, thought that it is; 77- «• ^- ^ "8. b. 

1. /■ 1^ .\. . ,_ . . , ^ r , , Dr. & St. ia6. w8. 

becauie the mferior authority is taken away and refumed by 20. £. 3. Br. 250. 9. 

the fuperior s as if a benefice become void by the promotion ^^ "** ^' ^' ^* 

of the incumbent to a bilhoprick. (35) Alfo the authority Bro.Comauflion.9. 14. 

(3S) Knevit was Chance//^ and Chief Jufiice together in the time of £. 3. 5. Co. 8. a. 
[So was Lord Harowicke, Caf. Temp. Hard. 364. in notis, and Lord Lough- 
ao ROUGH lately. And Noel was Chief Jufttce of Cbejia as well as a Judge of U^eflminfier 
Ball, And fee Cro. Car. 600. But where two offices arc incompatible, acceptance of the 
fecond vacates the firft. a. Term Rep, 8i. Dough 398. note (a), a. Term Kcp. 777.} 
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H. 7. 28. 41- 44- E- 3- of B, R. drowns every other inferior authority : as if there 
ft. Roi. Ab. 360. ^ commiffioners in Eyre, fhould the king's bench come 

into that county where the juftices in Eyre are fitting, their 
power ceafes. Lib. A(f. [27- AJf. i.] And alfo it is im- 
proper that a man (hould reverfe his own judgment, as he 
Would do in this cafe by error in B. R. And the ftile of 
B. R. is to hold pleas before the king himfelf, &c. and not 
before the Juftices, as in other courts, where a man may 
have two feveral powers and authorities ^mut et fimely as 
juftice of the peace, and Juftice of oyer and terminer, for 
the whole ftile is before the Juftices &c. And fo it haa 
been feen that one has been Juftice of C.B. an j Chief Baron 
of the exchequer together, as Brooke in the time of 
^ £. J *. Henry 8. and Humphry Starklie, in the reign of //. 7. 

anno i. [10. b. pi. 13.] But allthefe cafes vary from the 
king's bench, &c. Alfo if both thcfe patents and authorities 
(hall ftand together, then for the fame reafon Saunders, 
now Chief Jujiice of England^ who was a Juftice of C- B* 
before, may exercife both, and have, claim, and enjoy both 
fees, &c. for clearly he has not furr^ndered his firft patent } 
and then it is not determined, except by the determination of 
the law; wherefore, &c. But Stamforp and Beklowe^ 
€ centra. 



A woman cannot avoid (36) TjUSBAND and Wife make a leafe by indenture for 

hu(b^ni?Lrfdf 'iff "" ^^^"^ ^^ y^""" rendering rent, the leffee enters, 

her land, if upon her thc huft)and dies before the day of payment of the rent, and 
'J!^!!^y^tLS^ *<^ wife before the day alfo took a fecond buft)and, who 
fccond huiband accept accepted the rent at the day, and then died ; it was moved 
^ , ' . by Browne, whether the wife can ouft the termor, or not. 

I. Rol. Ab. 475. a. -^ ' ' 

Koi. Rep. 132. 8. Co. Andl, Stamford, and Browne, thought not, becaufe fhc 
100. b. 33. H. 6. 31. ^\gA\t have avoided the term before the day at her will and 

tu 9. H. 7. 24. a. 4. o ' 

(36) Eaft. 22. EL Rot, 1587. Holdcn per Cur\ that by taking a fecood htiftand flic i» 
corcludcd during thc term. 

4}. Ei i* U'oetftone amiH'^entw^tb, Tenant for term of life, remainder in fee to a 
ftme cwert. Tenant for term of life levies aline, the huiband dtes^ thc wife takes another 
huflband, and the tenant dies ; thc five year* pafs, and the hufl>and dies, the wife (hall be 
barred, and is not remedied by Ihit. 32. ff. 8. c. 28. slnd in this cafe a dlvcrfity was takea 
tetwecn a warranty and right to.land ; as to the warranty, the wife cannot be conufant to 
frroid it, and therch^re does not fubmit her affent to her huiband, and his laches fhall not 
prejudice her : othcrwifc it is of right to land, which is manifeft, and therefore thc negle^ 
of the ftcond huiband fliall prejudice the wife. But uotwithftanding this diverfity, it wat 
adjudged that ihc wife (hall be bound in this cafe; and this divermy was cited oy NoY, 
Aitwncj GenerMf in thc Lent rcadingi 1651^ X^^^^l 7^' b* pl< V in margine.] 

pleafure. 



Eaffcr Terai, 4. and 5. Philip and Mary. • [ ^59- *• ] 

iftirc,* which in law (he has rcfigned and afligned to him **«"• »43» •>• Pei*. 
who is her fecond hulband,' as if flie had faid in her widow- h. 8. 2. 10. e. 3. ScU 
hood to the termor, that ihe was content to accept the rent [f ^ "^if*' '*''• 3«- 

, "^ E. 3. Dcwcr, 121. 3. 

if A £• agreed thereto; wherefoi'ey &c.* But BaooK£ Buui 27a. 

I /«/«; (hcrefore ,«-r«. t^^ J^ J<'^„^ 

ic2. 483. DougL 50. 

••• "• mm^^^^^mmt • I ^®' ''^^ *'5- *. I. 

'^^^^^^ Tcim Rep. 86.] 

* Bylot^ againft Pointel. * [ '59* b. ] 

(37) CH^^ Pointel mA 6nt Raynolds zt Metcomhi in the Whether «n aftion will 
county of Dorfeti bought a (hip and a boat laden ^^ ?P?" * '^j 4- «• "• 

' . /% » •ga»nftonconly,forthat 

widi oranges and lemons of a denizen ftranger named ht^ tpgetber wtb mu jt. 

bondngo Bylctai and upon the (aid contraft they impleaded ^J^^^^^^^ *^ 

the fa!d Domingo in Soutbivark In the court of admiralty whether the dccUratica 

there, before W. CooiCE, Do£for of Laws, deputy or lieu- ^'^i?^^ if the comnft 

'' ' y^^r/ It. not Aat«! to be made 

tenant of the admiral; And for this caufe he brought an tt;i/6.> tbt Udy 0/* tu 

aftion on the cafe in London and 5urny againft Pointtl only ; J^^^;,/''^ "'' "^^ '^ 

and die writ was brought upon the ftatute 13. i?. 2. [ft. i. whether In a ^' tam 

c. 5.] and 2. -a 4. [c. II.] to anfwcr as well to the lord *^*^" *^ declaration 

^ ^ -r L J ,^ may be ts arfw,r to tbt 

the icing and the lady the queen, as to the faid Domingo Urg ard tU ^arrj vjm 
Bykta^ recitiiig the ftatutes, and in the conclufion of the *"'* '' 
recital it faid, that by fuch profecution in the court of "^J;* 5 **• *M.Ra 
admiralty he incurred the penalty of ten pounds to the lord ^vmU s^- pl- 9^- ^ 
the now king and the lady the now queen, and counted A^BcnlVa 
accordingly againft Pointel only, with a Jimul cum the faid Cromptoh Coum, 9a 
RaynoUs profecoted and impleaded, to wit fingly. To this io.Ca xx6. 
writ and declaration the defendant demurred in law. And oier, 59. a. 367. 
one point was^ whether the a^ion brought by the king and [3. i^, 3pg. %,ig^^ 
the party aggrieved together be good or not. And for this ^^ ^' 37S^J 
point fee precedents accordingly, H. 6. H» 6. Rot. 303. 
tnd M. 31. H. 6. Ret. 315. [4. Inft. 138.] and in the hxtt 
year of the now queen in B. R, by S wanton, who fued as 
Well for the queen as for himfelf againft fflUettj &c. 

(37) 7r/«. 8. Car. B. R. George Btaler nf.tbe College of?hficians [Sir W- /oo. s6i. Cro. 
Car. 256.] to rcverfe a judgment given againft him in C. a. The doubt was^ Whether it 
ihould be to anfwcr to the lord the king and /. £ or to anfwer to /. ^ who fues as well f'oir 
the lord the king as for himfelf. Holbckn for the defendants faid, that it ought to be to 
infwer to /. 5. who fues as well for the lord the king as for himfelf: and cited [Coke's] 
Kcw Entries,. 167. b. ♦ Sammon, and 163. b. and that the book [Cokc*s] NewEinrus, 
i66. a.. is the only precedent where it is " to anfwcr to the lord the king, and the party/* 
Nov, Altnnev General^ in affirmance of the judgment, and that it ought to be to anfwcr to 
the lord the Xing and the prefident of the college, and that there is no other form, and that 
ii is good, being an original writ. Regift. 189. 14. H. 7. Rouncevall [Raftersi old bock 
of Eotriet, 107. (^} 441. 14$* a* 428. (a) attached &c. as well to the ford the king as to 
i. 5. who fues as weU for the lord the king Sec. Judgmcai was affirmed Per Cut'. Poih 
i3S.ta.pl. 35.] 

G g (iZ) And 
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I t«- B«:» Ah. 38.] (38; And note in all thcfe precedents there urcrc djrce 

Mo. 891. ftatutes of the admiralty recited* s. die afore&id two ftatuteSi 

3. RoL Ab. 517, ,,« ^ i. ,.11. J 

; 20. Co. 1x6. and die ftatute of 15. Rtc. 2. c« 3. and in all the preceoents 

the eiFed of the furmife of the libel in the admiralty court 

I was touched upon, s. that the caufe commenced upon tbc 

I [Cro. On, 663.] high fea, and within the jurifdidion of the admiralty, when 

3. BuUt ao5. jjj ^^^ ^g f^ jjf ^j jjj^pg were) was in fuch a place in 

[Raft. Entr. 94. a.] ^^ y^^ ^^ ^^ county of X). and not upon the high fea. 

In an aaion upon «. H. Alfo in the j udgment, the cofts of fui t of the affion on the 
tided todoubk'cofts."*" ^^^ ^^^^ doubled as well as the damages, note this. And 

the judgment of the firft precedent was, that the plaindlF 
[SayeronCoih,»»8.] fljould recover his damages, &c. and diat die faid defcndanthad 
5. £. 4. 7. a. Plow. 37. incurred the aforelaid penalty of ten pounds^to the king by the 
19. %%. H. 6. 7. 57. a. ftatutes aforefaid, and capiatur. And the fecond was, that 

the lord the king recover againft the defendant the penaltjr 

(38) H/7. 6. 11. 6. Itot. 303. [4. Inft. 138.] Aftion upon the ftatutes J^. %. and i7. 4.b7 
BuTton <!/. Bartholome'Tb Piii, for a fuit in the admiralty of trcfpafs at Brifioi^ and not upon 
the high fea, and at length he recovered one thoufand four hundred pounds, viz. doubU 
damages, and the king had ten pounds iinC| afid defendant caf^atur. 

M, 16. H. 8. RoU 140. [4. Inft. 139.] London^ Gold v. Bowyer ft' aP upon the fame 
ftatutes, becaufe they arrcfted and attached his goods and chattels at BiUingfgaic in LMd»*% 
upon the water, within the liberty of the city of London^ and defendant travcrfed. 

7W«. 3. and 4. Pb, and M, <t* Brian v. BrovJHe. Rot, 904. Prohibition to the fuit of as 
obligee of three hundred pounds, there fuppofed forfeited within the admiralty jurifdi^tioOf 
when the obligation was made in the city of Lincoln, 

So Eafl: 39. EL C. B, Rot, no. <t* Siirt and Fhjde (hewed that they encercd ifito so 
obligation to the lord admiral for two hundred pounds for their appearance at his conn; 
that the obligation was made at Beaumaris in AngUJlty^ and the luit in the admiralty againft 
them, and therefore, becaufe it was not upon the high fea, a prohibition was awarded. 

UiL 32. Eh%, Rot, 133. •!» Bnie v, fTilcocks* It was a contra£k in SttfiU for ferfice in a 
ftiip upon the fea in a long voyage in parts beyond fea for nineteen pounds falary, and thii 
was for the nineteen pounds by the fervant, in the admiralty, and bccaofe the contra^ wsi 
made in Sitffoilt a prohibition was awarded. 

Af. 42* ^^^ 43* ^^'^' 32 >o- 't* PfnrofewM impleaded in the admiralty by the earl of 
Cambridge for goods of the earl, and Penrofi pleaded a contract by deed f fnade upon iaad, 
and a prohibition awarded. 

H, 43. £/. Rot, 1801. C S. '^ Sir John Gilbert took a great |»rize open the main ocean 
from a Spaniard enemy, who had no ufe-condn^l inrolled according to so. H, 6. c. i. and a 
prohibfrion was awarded to commillioners delegates, before whom being impleaded, he 
denied the allegation of the plaintiff. And the ezpofitioa of the ftatute belongs to the 
temporal coun : therefore, &c. 

A 38. EUk, Rot, 718. C. B. ^ Summes v. Martbam^ who was fued in the admiralty for 
eoqds in the poffeilion of /. in Dartmouth in the county of Devon^ which were allotted tQ 
him by award of the lord admiral on the high fea, who was arbitratdr for them, for bis pait 
of the adventure of goods to be brought to land, and prohibition granted. 

7r/«. 43. Eliz. Rot, 659. C. B, rincent Browne, Efq, by reafon of his manor, prefcribei 
for wreck of the fea of all royal flfii caft on (hore within the faid manor, favtng to the king 
and queen the head and tail of whales, &c. which was confirmed in [3.] Ed, i. [4. 17. £.2. 
c. II.] and he fcized a grampus of the length of eighteen vards, which was caft up on the 
land of the manor, and within the county, upon the fands above the mark called the lovrcft 
ebb of the fea. J Aftenvardf be was impleaded by the admiral, who pretended ritlc to the 
Afli as found within his jurifdiftion, and upon the fuggeftion aJForefaid aod ftatute alleged 
a prohibition was awarded. 

^ t Orig. detinue et, 

X Otig, de pife inJoB trabe in plea. 
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6f ten pounds, &c. and tbedefeiidintr«;^fafirr. (39) And Dicr»t9. 119. yM^s^ 
note diat the firft precedent was, that the adion was brought 
in Brifiolj where the citation and attocbmeiit of the admiralty 
court which was holden in Snttbiuari were ferx^ed upon the 
now plaintiff: fo note the aAion lies as well in the one 
county as in the other. Alfe the laft precedent was, that two 
were impleaded in die admiralty court, and they joined in the 
a£Kon upon the cafe : and in die precedent in B. R. it 2p^ 
peared that the fuit and libel were againft two, and one only 
brought die aAion without ihewing the death of his com- 56. H. 6. 16. 7.C0.1. 
panion, (o note. And note, this laft precedent was in the ^^ 
[firft] year of the prefent queen for Lord RUhe^ between 32.] 
Swant9n who fued as well for the queen as for himfelf &c. 
againft JVilUtt, ♦ And the chief point of the cafe above ♦ f 160. a. J 
was. Whether die a£lion (hould be brought againft Pointel 
alone, where he together with Raymlds impleaded and fued 
&c. And it depends upon this point, whether this vexatious 9- H. 6. 36. Cro. 114. 
fuit by two be not feveral in itfdf, and irt the eleSion of the 
party, whedier he will fuc both together in one a£tion, or have [foy '^"^^ ^om^ !^*^ 
feveral fults againft them;, for it feems that this attempt la. aij 
againft the prohibition of the ftatute was malum quia prohibit 
fumy and a crime, and a contempt to the crown, and in this 
€>Sence each of them is a principal, therefore quaere well of 
Ais. (40) Alfo die laft words in die ftatute, /. « if be hi «• ^"^^^^'9^' 
attainted or convt&ei! were omitted in the writ, whereas 
they are in all the precedents aforefiud, and dierefore quart 
inde: for fome fay they are fuperfluous words in the ftatute^ 
becaufe they are intended of common reafon } fee in Cham- 
perty, 10. i/.6. 33. [30. b. pi 30. Bro. Ah. tit. Champerty ^ 
pLi.] for this &c. Alfo the manner of the fuit and vexadon 
in the admiralty court, t. by attachment or citation, is not ex*' 
prefled, nor that the contrad was made within the body of ^ ^ 
die county, and not upon the high fea, as die precedents are. J. qbol Dii-Mo!] 
Alio the ad prohibits the admiral and his deputy &C4 and this 
writ and declaradon are before ff^. Cooii doAor of kwSy 

f 99) Eajt. 2S. E/ix. Bemdlfy'nf. Brodtf [i, Le«ii. 41.] Haidiey fn tfefoeft counti that 
Bnde togedier with /. and O. broke hit dofe, and it was moved in arreft of judgmcntf. that 
bv his own fliewing he had abated hb writ ) but by WaAT C % Shvti, and Qtkert, 
HeudUy had judgment ; for the trcfpafs U joint or fe?eral at the ele&on of the platntUF (,0^)% 
ft. H. 7. 1$. [i6.pl. 1.] 

(a) It appears by the report of thb cafe | the Jnftices of C. B. and Baurons of the Ex* 
in LeoMord^ that upon judgment being given l cheotter held it bad» buc cured after verdift 
f« the plaintiff error was broughti and all | by the fia;ute of jegfailt* 

<f g ^ Heu- 
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[t.lioi.Rcp.ao3.4ia lieutenant or prefident of the high court of admiraky &c« 

3. Bulft. 205.] ^^^ ^ijjg cannot be, for the court has no lieutenant deputy of 

prefident, &c. any more than there can be a brother to an 

hofpital. T. 16. £. 5. {a) and 6. H. 7. [7. a. pi. 2.] an ap- 

10. H. 7 a8. 1. H. 4. peal asainft an abbot and canon of the iaid monaftery &c. it 

4. 48. b. 33. H. 6. 10. r , , i. t, i- I.. ' . r • ii. ij L 

bad, therefore quare well of this point.; for it thould be, 
tblX^^h^^^^ ^^^^^ *^ admiral or his deputy, Alfo damages of two 
to an agreement. Bend- hundred pounds are fuppofed in the writ, which is not th« 
lofc,65.pL.i,. form, &c. 



ia) This is evidently mif-printcd, and no 
fiich cafe is to be found either iu 7rin, i6. 
AfT. (and i6. £. 3. is not reported,) Tl 16. £. 
4. or T'. i6. £. 2. bat iu E, 2. fol. 493. there 



is a cafe apparently contray wherein the maf- 
tcr of the nofpitai of St, Leonard and the 
brethren ( freres) the word in Dyer being 
confreres^ of the fame hofpital bring a writ, &c. 



. Water de Chirton's Cafe. 



If one indebted to the (41) 'KS E MO R A N D UM, That one rVater di Chir^ 
^^ e'fcofff «en5 . '«» who was indebted to the king in a large fum. 

of lands purchftfed with x. eighteen thoufand pounds and upwards for cuftoms &c. was 
fclf t^fng"the*profits 5 Committed to the Fleet. And it was found by inquifition, thac 
it fliaU be feiied into he had purcbafed certain lands with the king's money, and by 
the king** hands untU /.,, , ./-/r-i./-. t.*. »*•• 

ftc. covin caufed the vendor to infeolF his friends in fee to defnuia 

[See 13.EUZ. C.4. f.5.] (hg ^ing jmj neverthelefs took the iffues and profits of the 

II. Co. 93.a. 3.C0.11. ® ^ 

Dier, 215. a. 295. a. lands to bis own ufe ; and thofe lands with the value of them 

were returned into the exchequer, and there by judgment 

were feized into the hands of the Icing quoufque C^r. in the 

exchequer, Trin, Term^ 04. E. 3. Rot. 4. 

And in the (ame year in MUhatlnias Terrn^ Rot. II. ix 

to the king aUene his parte rememcratoris regis it appears that one Thomas Favel a 
landsandgoods, and die o »« 

without heir or execu- coUeftor of the fifteentiv and tenth being feifed of certain 

tor, procefe (haU iflue j^^^j ;„ f^^ jj^ ] j j^ j jjyg^g j ^^j chattels dU 

agajnft the terre-tenants ^ ... 

and ^poflcflbrs of the intromtjftonis de collet tone et lev at tone of the fifteenth and 

goods to account . ^^^^^j^ aforefaid, in extremity of illnefs aliened his tenements 
and his goods and chattels * to divers perfonsj and died 
without heir or executor : and procefs was iflued againft the 
terre-tenants and pofleflbrs of the goods and chattels to ac* 
count for the coUedion aforefaid, and to anfwer and fatisfy 
the king thereof &c, and this by the advice of the Chaa** 

CfiUor of En^landj the Chief Juftice of England^ and thq 

other Judges of either bench. 



See Godbolt 192, 293. 
Plow. 321, a. 7. Co. 
S2. a. 50. Ate. 5. t. 
Rol. Ab. 160. 156. 1 6a. 
[Cro. Eliz. 54|.] 

If a colledlor indebted 



[Str. 978.] 



♦[i6o.b. ] 



5.*ELii5. a. 
Dicr« 108. a. 



(4Pl) BROWNJC. 
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(42) B 



ROWNE moved this cafe at the bar: A man where one o£ two exe- 

J ,. jj'jj ri_ cutors refufet to aft, 

made two his executors and died ; and one of them and the ading one dies, 

proved the will, and the other refufed before the ordinary, .'"««x«^torrfliaUhafe 

, V ...,..«- • . 1^ ] ^ *^*<» ^w-thc debt 

and he committed the adminiltration only to the other, and ofthefirilteilator. 

he made his executors and died: and the executors brought 5C0. sS.a. Plow. 184. 

debt againft a debtor of the firft teftator ': Whether the aftion ^' S^^foLi«3. 319. 

^ a. la H. 7. 9, la 

lies or not. And it feemed to Brooke, Chief Jujlicej that it Dier, 185. b. 9. Co. 37. 

did, mafmuch as although the rcfufor might at his pleafure *" ^'^""j 'af ^6 H f 

have adminiftered notwithilanding his refufal in the life- time 8. a. 3. H. 6. 7. a. i.R, 

of his companion who proved &c. yet after his death his J^*?'-,^.V hX*fi 

eledion is gone, and the ordinary may fequefter the goods of ^ ^s'* b* 

the firft teftator, or adminifter if he choofe ; for now in law [swinb. 414. ace 

the firft teftator died inteftate &c. And yet in 21. E. 4. 28. Wemw. Off. Exec. 4a. 

' cont*. Salk. 307, 308. 

[23. b« pL 8.] by the opinion of the Court the adion is not 311. a. Bac. Ab. 405. 

maintainable by the executors of the executors &c. There- ^*'-^~ 3-Bw. 146J.I 
f©re qudtre well. 

9. Co. 37. Ucnjlot's Cafe, refolved that the furvivor may have the action • 



(43) T A^ ^ ^'^^ leafed to three by the premifes of the LttretothKe,&<£r«Ji« 
^ indenture, *tf^«rfi/m to one for life, remainder to ^ one for life, remain- 

' • J • dcr to another for life* 

Another for life, remainder to the third for life, and this mat- remainder to the third 
tcr was found by verdia at large in trefpafs upon not guilty, ^^^^^ ^^ "^^ 
or in a writ of partition, where the iffuc was upon the join- Pk>w.xs3.a. (See) Dier, 
tenancy \ and by the opinion of the Court, they are not join- '*^- '''/Rd. Ab^r* 
tenants, but they (hall take in fuccefSon &c. according to B. N.c.140. ft.Co.5$. 
8.^.3. [59-b. pl.i6.] r,d»f,mU, EaM ".-£''«. Z.^; S.'.o.'T,!?;. 

a. S. £. 3. $9. h. Feoffmentt and Faits, 73. Mo. a6. 880. See Plow. 160. [and the cafes cited ia 
Boct (0 there. 3. Com. Dig. 333. Co. Liu 183. b. Shep. Touch. 108. i. Wood*s Conv. 173, 174.] 



In the Scar Chamber. 



(44)1 



T was moved for the almoner, i- for the chattels of One being bound with 
felons defe^ that one who was indebted to another in at7wo'dly8Tibld*S^xn 
forty pounds to be paid by equal portions at two days, was ^ ^-^^^ ^^bf^^-d-r hi 
bound with two others to the debtee, and for the difcharge of indemnified them from 

(44) If a man bail goods in pledge, and afterwards be outlawed, the king fhall not have 
the goods before the party is iatisficd. The law is the fam^ if goods be leafed for years* 
FitZvDebt, 17. 
_ G g 3 the 
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tiie penalty, hctocoiw the furetiqi the principal bargained and fold by indenture 

tinuc in poffcflion at ,, ^_ " , 1 i t « /• r ^ j 

the will of the lureties; twenty oxen and certain cow;i and one bull for forty pounds 

and nothing being paid Jn hand paid; in which indenture it was agreed tiiat if the 

onthefirftday, andthe - ; , ' , ^^ . ^ i 

Vendor comrmtungfui- vendor djfcharge and lave barmlefs the furetics from die 

Sr! ^e"" bcj^ t^^ ^^"''^^y ^^ ^^ ^**^ ^^^^' ^^^ *^ ^^rS?'"^ ¥^^ Talc (hould be 
nxxiey aiv forfoited x6 void , and alfo it wa3 agreed that the.yendor ihould have the 

^^ rt^ft be d^dv^ ^^^ ^^^ occupation of the beaft^ at the will of the furetics, and 

againft the debtee, ufe them as his own. And afterwards the firft day of pay- 

[ 1 6 1, a. J ment to the obligee was paft, and no money paid by thef 

4. 2. a. Plow. 291. vendor ; and before the fecond day he killed himfelf, having 

jeiik.Cent.4- c 84. 1. t^g bgafts in his poffeffion ; and thp vendees feized the beafts 

RoL Ab. 431. for the • ; * . 

king*s prerogative ihall as their own : and notwithftanding that the property was 

itSm.'J^y^R; clearly in the vendees for the non-performance of the con^ 

a. Pledges 3*. Plow, dition, yet it wajB ordered that the almoner flxould have the 

£.4. Barr.T/. 3^. h"! heafts, or the money for which they were fold, but then he 

Dtt, 17 Crompt. Juft {hall difcharge the fureties againft the debtee &c. And afl 
Peace) 68. b. > . . . u . . • . . 1^ 

the Court was againft me in this cafe. 

Whether a widow dv* Alfo another matter was moved, whether a \yom;in ftaying 
nng her quarantine m«y j^ '^^ houfe of her hufband after his death for her quarantine 
defend the -poffeffion * W- /r- ' ' 

with force? ' until her dower be aiTefledy may defend the poffeffion thereof 
Co. Lit. 32. 34. 2. H. 6. «,:tu force &c ' , • i 

A. Inft. 17. ' 

tF.N.B.j77.] 



Trinity 



Trinity Term, 

4. and 5. Philip and Mary. 



Lord North's Cafe 



£45) T N the exchequer chamber this queftion mM afked The diaaedfer oi th* 

^ by the LorfChanccUor of aU the Judges of both TSTS hfS 

benches and Barons of the exchequer, between the ^un taken for the queen bf 

and Lfird North upon an infonnation in the exchequer, that |^, rcrrjmttohaUp'tlw 

LordNortby when he was chancellor of the augmentations, *=^ to whom the cuf- 

. , ^ . .. «.^ . . t ^ ' tody of it belongedj 

received a warrant from the council teftifying the pleafure of the fervint confpires 
king Bd. 6. That whereas he had fold to one Renagre four ^^tb^^/^'^^S wJ 
hundred fodders of lead, each fodder for ^ 6s. id. the faid mailer is chargeable to 
lord chancellor ihould takeorder and fee the delivery of them, j, ^Ss^^^^^iai 6b. 
and that he ihould take fufficient bonds and fureties for the l>sor. 
king for the payment of the money, 1. feventeen hundred [ Jenk. Cent 5, c 6p. 
pounds &c. at the end of eight years; by force of which p,!. Rep. 41. 
warrant he ordered one Thomas Benger^ then his clerk at *-RoJ-Ab. 156. 
Newbitrj in the county of Berksy to take a bond of Winch^ 
tomi and fVinchcfmu of two thou&nd pounds for the payment 
of the fiud fum accordingly; and he took the bond for the 
king accordingly^' and carried it to the chancellor his mafter, 
and delivered it to him (as Benger hath faid) to the ufe of the 
king } and he diredly took a note or minute thereof in his 
own book, and iimnediately delivered it back to Benger^ to 
bail it over to the clerk of the court, who had the charge of 
the cuftody of the bonds and fpecialties of the king ; and when 
Bingtr had received it back, he pradifed with Renagre^ and Dier, 138. b. %y^ %. 
the two Winchconus for four hundred pounds, or marks, to ^* * ^"' '^^ 
deliver the bond to be cancelled and fupprefled, and fo It was 
done, and all thofe perfons are now alive. Whether Lord 
North upon this matter be chargeable and anfwerable for the 
bond to the queen by * law ? was the queftion. And by the • [ x6l« b. 1 
opinions of all y/W^iVo, he is, by the rigour and extremity of 
the law ; for the pofiei&on of the bond in him, or in his fer- Fulb. Panl. foL 3. n, 
vantby his order, was to the ufe of the king, and he was ^^'^^ ^W'3S-^ 
charged to render it back to the king, or to that officer v*o [o«ib.a9j, 296. n. 
had the charge of its cuftody, which was Dukt^ who was the Co.^,93. j-Mod-sig.] 
clerk of the augmentation court, into whofe bands it wa« 

G g 4 never 
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never itlivtrtd ; wherefore, Jrc. But in equity LordNtrtk 
(hall have for his relief the favour of the Court for his remedy 
oyer againft the faid four falfe pradliftrs &c. to which prac- 
tice Lord North was wholly a ftrangcr, and guiltlefs. And 
this matter came to light by the Shewing of the book of 
mii^utes of Lord North of his own proper intention to ad- 
vance the profit of the queen, as the faid Lord North af- 
ierted. But afterwards, x. m Michaelmas Terntt in the 3d 
iand 4th year of queen Eliz. on account of equity and go64 
confcience, the faid Lord North was exonerated therefrom by 
9. liAft. 555. a decree and ordinance in the exchequer by warrant under the 

privy feal, and Bingir and tbelieir of Renagre were charged 
with the eiidre fum in the bond &c» 



Saunders a^aitijl Lord Borough. 

Snanewafflgnmpnt^* (AJb) J X was moved a§ a doubt in th^ Bench upon evidence 
and its aburtals, the to a jury between launders ajid Lord Bormgb^ li 

•buttab as w«n as the ^ plaintiff in trcfpafs make a new affignment^ and give a 
uanoe muft be proved.' V :...,. . ^ - ' . ^ ■^ 

t)icr»2r ' ' fpecial name to a place, and alfo afiign abuttals about ever; 

part of the place, s. £aft,Weft, North, and South, and name 

the abuttals alfo ; 'whether he ought to prove his abuttals 

true, as well as the name of the place, or net And manjf 

keld, he ought to do it, for every word which is put in the 

** . ' ^ f .! affignnient to make the place certainly known t6 the jury 

before the words, x. other than in the bary are material, and 
the abuttals parcel of the a/lignment. Eiut qtaere^ for there 
are dif&rent opinions of this.* See a good Cafe of fuch new 

[Bull Ni. Pr. $9.] aiffignment, T. 9. EUz. fol. [264. a. & M. 5167. b. pof^.] 

(46J Micb, 3$, 39. £//2!. B. R. Gc^'Cb -v. Trefion^ [Cro. El. 492.] In error upon a judg- 
ment in C, B. whcra the cafe was; Jn an sftion of trefpaft ^are dmifun Jrcgity x\\t de- 
fendant pitaded that the locus in fuv is two acic« rtf land lying in /J. and juftiftcil &c. And 
the plaintiff [in his replication made a hcwafrignmcnt to which ihc defendant] rcjointd^ 
that the place allegcfl ,in his bar and the jplace noNv alfigncd by the plaintiff are ali one, 
tend not divers ^ aiKl thereupon the plainriff.de KVurrcd in C. B. and there judgment for the 
plaintiff; and thereupon error being brought in 'S.^. it x^ar adjudged by Popham, Ffn- 
NER, and Clench, that judgment flioaW be affifmird, for the rejoinder was infufficienr i 
for the plaintiff's making a new aliignractJt is a waiver of punifliing any irefpafs alleged iii 
the bar, and therefore the new aflignmcnt ou|;ht to* be anfwcred by matter, or bar, .or by not 
guihy, and fo i« the book 27, H, 8. [7. pi. ai.jBro. Trefpafs, 3. direct, yet G Awn y thought 
contra. [Bull. Ni,Pr. 9a.] ■ ^ ^ . . » . . , ' 



Trinky Term^ 4. atid 5. Philip and Maiy« ( i6u b.] 



la Cur.' Ward: ' 
(47) I T WIS faund by office before the efchealor^ by virtue Office fi«mi that /. a 

1 ^ . . r o 1- J /• -r J r J u ij ****** ^^^^^ ^^ * manoc 

of a wn^ that /• 0. died ieifed of a manor and held hokien of the queen* by 
it of the queen by kraght-jfervice generally, s. that be biU of ^^^^^^"^"^^ 
fbg Iftdy the quan by inigbt-feryki', ^e heir was alfo found (hall be intended land 
within age. Alfo it was found before the efcheator in ano- 5[,2t Wng aMb found 
ifaer county, that the fiud /• S. died ^ifcd of anodier manor, in another county that 
;md held that of A a by knight-fcnrice, &c. Firft, Whe- ^^^^1^^^, 
jthcr the firft office makes a tenure «f capiie by the words of "7 knight-ftnrice; -^. 

1 '..'.''« . ■ A 1 . -m^-rt • "**y tiaverfe the firft 

the tenifre found generaOy as above. Ana then, Whether manor's bein^ hQldcnw 
B. C. the fabjed lord cannot have a traverfe to the laid office *, '^"• 
by which he is thrown out of the wardibip of tbe manor L ^^^* ^' J 
holdcn of him, in cafe the truth be thjit die firft manor be no^ Co Magn. ciuf,a. . 

• . xa.iu.293. b.H,j,j^,Q» 

holdcn in capiti. And Brooke, Sau^yoer^, Griffin i.H.7.3.b. zS. 

Att9rney General^ St amfordJ and myielf^ thought that he ^^^^\l[^,lj^^^'il^\ 

ought to be put to a traverfe in the firft-mentioned cafe, be- S^^- 3*9* 'SS- '5^ 

caufe it ibsdl be intended the beft ftr the queen, x. a tenure ^92. 1%. Co. 135. 4. 

in iapitei and that he (hall have a trayerfe, and this at com- ^\J: ?»• Br. Traven 

monlaw. See alike cafe for-^ Hawten heir m focaee, and .„ 

; ° ; [By XI. Car. »• c M- 

fuch traverfe, where was found a tenure by knight-fervice of aU tenures in capite anci 

PetfT dmpun whp was in ward to the king, and held over ^^^^^^ "^ 

pf the king, antM 38. H* 8* in the county of Warwick. 



l^ady Wingfield againfi Littlctpn, Knight. ' 

(48) TJ Y indenture made between Sir Antbony Wingfield^ A. covenanti by inden- 

knigbty and dame E. his wife, and danie Margaret ''^^Z^Z\^tt^'t9^ 

Verej widow, her mother, in the 28th year of Henry 8. it '^ ^h afia-memumed; 

%' t" 111 1 ^ ti ■ i' 1 i?. c:>venantngtomal» 

was covenanted, granted, concluded, and fully agreed at the back an cftatc for Ue, 

commencement of the indenture, in manner and form as c^-^'^air^eriohimfeifand 

follows, J. that for love and favor, and divers other con- ma.nder to the wife in 

fideiations, the faid dame M. moving, fhe (hould affure the ^d.^fte^IJd!a«I 

lands &c. (by name) by recovery before a certain day to the covery wasfuffered,but 

£yd Sir Jntbonyj his heirs, and affigns, for and to fuch ufes ^i^^^ jj,g ufc"SaU no^ 

and intents as in the faid indenture afterwards Ihould be ^ changed by the in- 

denture. Andy 

declared. And the faid Sir Jnthony covenanted and granted The wife, after b.^% 

to the £itd dame >!/. that he, within eight months then next ?"^V may avoid a fine 

• . o levied by mm alone of 

enfuing after the afiurance made, his heirs or aiSgns^ would thofe lands in bis Ufe- 

"• w »• •w«Uj» time. 

***" [See £96. a. ante. J 
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make or caufe to be made to the (^d dame M* am eftate for 
the term of her life of the fiud premifeS) remainder to die 
iaid Sir A. and E. in fpecial tail, remainder over to Eli%* 
in fee : and further be covenanted to grant a rent-charge of 
twenty pounds /^ tmmum to a ftranger in tail, tffuing out of 
the (aid premiliK, within OQe joar next after the making of 
the (aid indenture &ci> and no more words of any ufe 
declared were written in the laid indenture &c. And after- 
wards a recovery was had accordingly, but no eftate was 
executed back by the (aid Sir A. &c. J^ir^rr Whedier 
die ufe was changed after the eight months, or before, by 
virtue of this indenture and the ftatutc of Ufes, or not. 
Alfo admit diat it was, dien that Sir A. W. after the deadi 
of the fiiid dame M. entered into the Und^ and aliened it by 
fine widiout his wife to Sir Edward LittleUnj and died ^ 
whether the (aid £• his wife may enter by the ftat 32. Hifi. 8. 
[c. i8. §• 6.] (49) At firft it feemed to my lords the two 
Cbiefjufiices^ Stamford, Jujiice^ and myfelf, that no ufe 
was changed by the indftiture and recovery only without 
an eftate executed ; for the covenant! above would then be 
impoffible to be performed, ^c. And alfo no ufe is after- 
wards declared, &c; And for the fecond point, they hdd^ that 
clearly within the ftatute which fpeaks of the alienadon of 
the inheritance or freehold of th6 wife by the hufoand (W) ; 

and 



(a) 80 by 1 X. ff. 7. c. ao. a fine levied by 
% feme after the death of her hulband of 
lands which were of his inheritance is void. 
But where by an exchange of her land (he 
became a joint-purchafcr with him in tail 
•with remainder to her in fee, a fine by 
her after his death was hulden not to be 
with}n that ftttute, in the following cafes 
from the MS. reports by Dyer, in the Inner 
Tlfw//^ library. ' 

Tbarolde. 

** John S. by indenture enrolled did bar- 
'* gain and fell th& manor of D, to /. A and 
•* to A/ite his wife, and to ihc heirs of their 
*« bodies btrgotten, and for lack of fuch iffue 
*« to the right heirs of the faid AJjce in fee, 
" in confideration whereof the faid /. D, 
" t and A. his wife did bargain and fell by 
** the fame indenture to the fame /. S, in 
•^ fee the manor of 5. which was the inhcri- 
** tance of the faid AUee^ and levied a fine 
«* thereof accordingly. Afterwards /. D. 
** and A/ice his wife had ifTue ; and the hof- 
'< band died i the wife furvived, and fold the 



" faid manor of i>. to a ftranger by fine ia 
" fee, and died. Whether the ufe by the 
** confide ration aforcfaid be altered, j. land 
** for land, not being an exchange or other 
«« affurancc. Alfo,' Whether the laft fine 
»* levied by the wife doth bar the iffue in 
'«tail, or be void by the ftatwte ii. H, 7^ 
" [c. 20,1 And at Hrft it feemed to Ca.t- 
" LIN, Dyer, Saunders, and Whtd- 
** DON, it is good, although a bargain and 
'* falc, /. land for land. And as to the 
" fecond, it feemed to Catlik and Dyer 
** that it is not within the fiat. 11. K 7. 
" [*?•] bccftMff it is as well the purchafe of 
•• the woman as of the hulband ; and the fee 
''appointed to the wifp; and that for re« 
" compence to the wife for the land <^ the 
** wife ; and no eift or advancement to the 
" wife of her hulband ; and therefore qut of 
" the intent of the ftatute. 

M And a Ulcc cafe was moved by Savw. 
« DRRs, Q>iefBaron^ E. 16. of the prefer 
<' aueen» at table in our Inn. If a man 
" ieifed rf bad in right ot his ^e in feet 
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^d \fo was ibijuignunU And alfo^for the firft point, it 
3vas thought that after the eight months and the year pafled, 
|uid * no eftate executed, the ufe ought not to be changed; 
^r then A/k wolild have her firft eftate, 1. fee^fimple, which 
was never thought of. And no fubpcena will lie for her as 
/or a ciftuy ^ui ufiy to compel Sir A. to execute the eftate, 
j(rc. becau^ (he has her remedy at con^non law, by aiftion 
i>f covenant. 



^* together with bit wife kivy a fine ezecu- 
y ted, and take hack by the fame fine an 
<' cllate tail to them, the remainder to the 
5* right heir» of the wife ; they hay^ iflue^ 
'.* and the huiband diet, the wife ukes ano- 
f* ther hu(band, and afterwardt they altene 
f* by fine. And by the opinion thit it out 
l\ or the rea|bn and meaning of the ilatuu of 



<* ii,H»f, becaufe it it of the inheritance 
" of the wife, and not of the huiband, nor 
** hit anceftort, or feofeet. And thit fine 
** of render fliall not bar the wife from de* 
« mandine dower of the inheritance of her 
** firft huAand, &c. becaufe it it not for 
"jointure," 



f 9 rig. et bit in arbitritf^ 



Thurland's Cafe* 

j[5o) A PRISON£I(. in the Fleet in exiK^ution upon a One in execntian ihaB 

condemnation was a man yefy necefiary for the ^tedit^^^*"** ^^ * 

l^nxi and it wai moved by the Atjprpey General, by order ^^^^ "^^ * ^• 

of the Council, whether the prifimer might be licenfed by the under i.r.\. c ia!*2 

<queen with a keeper to go to Birwici for the defence of it Jf ^^f ^^^ "^^^ 

*^ * , ■ the gaoler 1* not charge^ 

c^ not. And it wa^ holden by/all the Ji^dges of both the able to the pan/, ^ 

benches, that he cannot be difmified by prote^oii, becaufe J«^ ^^^' s- c. 5$, 

f^e ireipain; in fefc cuftpdy, &c. Yet in the fourth year of s!^.]^*'' *^* ^ *' 

gueen Bliz* a letter iigned with the haiid of the queen and Qo, Lir. xaa a. 

under the fignet, was direaed to Tyml, warden of the ^^X^tAh\l^?' ^J^ 

Fleet, to permit one Tburland^ a prifoncr there condemnefl ^'Ji- ^ 

for debt as above^ to go about her bufinefs ^nd fuits with a [*-^^^a^I>is* ^3*] 

keeper^ without commanding him to take bail or bafton, 

which the ftatute i. Rlc. 2. c- X2. requires him to do, ». 1^0.187. 

although he have the writ, or command of the king. See rH^j, ^^ ^^^^ 

the ftatute, and quitre well, if the warden have fuch writ, or ^'S* 182. Bac Ab. 

coiomandment of the king, and according to the ftatute he *^*^' ^ \^ -J 

let the prifoner go oi^t with a bafton. Whether this fliall 

ezcufe him towards the party for the fondemnatioui or onl/ 

Ae forfeiture of his office to the king, or not 



CSDIT 
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Where the. defcndint (51 J ttT wa$ moved by Browkb, if a man who is con- 
counties, thir pi^tiff dcmned in debt or dam^cs have lands in divers 
'may have fcvcrai elcgits counties, and the plaintiff pray an elegit into each county for 

WOT tne wnote Qeot into 

each county. the entire debt or damage, whether he fhall not have his 

BendL 15. s. c. prayw. And the c^erIc5 of the court (aid, that their courfe 

a! x<x}L6. g. a. c 1. ^^» ^^ ^ plaintiff ought to make divifions of his debt. 
Hob. 57. J 6. £. 3. Sj as to ten pounds, &c. and as to other ten pounds^ and (b 
19. StyL 451. Mo! ^''^* ^^ divers prece de n t s tiiercof were ctt«d« And the 
^ Court held that the plaintiff if he will may have fever^ 

writs (or the whole into each county. And for this (ee A£, 
T. Eicecntofs, 7^. j j, £^ j. j^g, a. pj, j.] Jn debt againft extcutors, two writ* 

19. H. 6. 3a. of ^. fa. awarded into feveral counties for the entire debt. 

And in an aftion of wafte, M. 29. H. 6. Rot. 103. the 
S5.»7 »Q.I.i 46. b P'^^"^**f^ ^^^ *^ treble tlamage of the value of the wafte 
S. a. 9. b. (without treble cofts or other damage) had three writs of 

[i. Cfompt. Prad. 346. ^/^^/^ j^^^, ^j^^^ feveral counties for the whole, &c. which 

record was feen there in court. 

(ci) Eajf. to. E, ^.B. R. Rot, 7$. By writ of certiorari this manner of pleading was 
vied in the Iter of MacdesfieU in the county of Chifier^ and the plaintiffs recovered tl)c en- 
tire debt by parcels, j. of thirry-fix fhilJings and eleven-pence farthing, by divers wnts» 
where it appears that Ed'saard Warrema and Cecilia hia wife (to which wife an entire debt, 
/. one hundred and ninety-two marks fix (hillings and eight-pence was due) impleaded 
J^jln de Ardtr,, Knigbt, by fixty-four anions or counts, each count for onU thirty- ibc Ihil- 
lings eleven-pence farthmg> and by one verdict recovered in ail the aforefaid adions, 
with d images of forty Ihiilings at the fame :ime in all the plaints aforcfaid : but on accotknc 
of thofc errors (and others apparent on the rscord) judgment was revcrfed and anmolled, 
although the courfe of the Jtcr of Macclesfield was alleged, that it was in the election of the 
plaintiff to c^t-mand the entire debt by writ of debt in the county of Chefier^ or by divers 
fiaiats in the Iter of Macclesfield by parcek withia thq fumof forty ihiilings. 



♦ r 163^ a, 1 * (S^) A MAN fcifed of lands in fee having no iflue, 
.Where a manleaves land willed by his laft Will in writing, that his lands 

yL«,VthcTnwnt and A^ould continue and remain in the hands, ufc, and occupation 
purpofcth^thcyfliouid ^f hjg ^jfg ^whom hc made his executrix) for the term of 
SSrty^nds to certain thirty years, for thefe intents and purpofes following, /. Firft 
pcrfons,whomhcmakcs j^g willed, and his will and intent was, that out of the ifliies 
fupcrv.fors for the pay- r 1 r /i n_ 1 1 ti 1 • 1 

inrnt of divers legacies and prohts thereof Ihe fnould annually dunng the term 
b, them at divers times, ^^^^ j g ^^^ q ^^om he made fupervifors, ihirty pounds 

re inaindcr over j it is *^ •' ^ * / r 

fumcient if the executor for the fatis&£tion andf payment of divers legacies of money 
^^Tc^^TX". ^o *>e paid over by the feid fupervifors at divers and fundry 
fill irvifors, though not times, and to divers perfons in as fliort a time as it could be 
wk:ua diiT. *^^ ^ raifed. And further he willod and defurcd bis w^fe to 1^ 

bound 
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bound in her widovrfiood to the fupervitm for the per* Inftead of this cafe ii^ 
fonxnuice of the will on 4icr part wtxaMng to the truft ^rMti^,*[i!?W<. 
committed to her, imd that fbt ihould sdways be advifed by 'Sq^] which cafe yoa 

, will find before in n. and 

the fupenfifors, the remainder of the lands to the fon of his 4. p. and M. foL X33» 

brother (being his heir apparent) and the heirs male of his '34- <sS* ^ 

body, with divers remainders over ^ bis Uood and naine in 

like entail, the fee to his own right heirS| and died ; the wife 

entered, and took the profits of the lands for divers year^ 

being of the annual value of diirty pounds, but ihe did not 

pay any money to the fupervifors, but by their confent and 

agreement fhe paid and difcharged all the lq;acies at divers 

times, but not all at the very times when they ihould duly 

have been paid ; for which non-payment of the thirty pounds 

yearly to the. fupervifors the nephew as coufin and heir 

entered upon the wife. (53) And whelber the words inUnt iXer, 74. 

andpurp^i in a will fliall make a condition or not, quare. - * * 'S • 'S«« 

Alfo) whether the condition, (if there be any) be broken' [sbep. Touch, xia 

becaufe the thirty pounds yearly viras not paid to tjie fupcr- ]J*5i^**^2i'^?^* 

viibrs nor to the legatees in due time, when it was .done 

with the knowledge and confent of the fupervifors Uc 

fsutr^. The cafe was argued at the bar pr^ et centra. And 

on the diiy which was appointed for the Bench, die matter 

was compromifcd at thp requeft of th^ partiesi but the 

opioion of the Juftices Inclined againft the plaintiff, x. that 

die entry of the heir was not lawful. 



(54} ^^OTE, Ther^ was a meeting of the Judges at if the jaiUces of mf 

^^ Sirjeanu Inn upon this cafe, s. Divers records ^^^tlyt^t 

of verdids, at ntfi prim taken in the circuits of Kent and the record? without ctr- 

Sujfexy &c. this vacation were to be returned and certified al^the form of the 

into both benches, and die exchequer. And it was doubted "^ Aall be as ufuaL 

Whether die clerk of affize, in whofe cuflody die records J^; ^"^^ ^" ""' ^^ 

were, might bring in the iaid records (becaufe both the [Doagl 194, 195. ia 

Judges of this circuit, who were Morgan and Pride aux, "*'*"• 2. Hawfc p. c. 
before whom the vcrdi£t$ were found, died* before the * rT62 b 1 
Term: and in odier circuits, i. in Norfolk^ ice. Lord MtpLChMtlu* 
Brooke, Chief Juftici\ and in our circuit, /• Lincoln^ kc. 
Stamford, 'Jujlice^ in like manner, were dead;) without 
any writ of certiorari direAed to the executors of Morgan 
ia tfat firft cafi^ whofirft diedi or to t)ie adminiftnitors of 

PridoauXi 
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ritz. 147- b. 8. H. 4. Prideauxj who died laft inteftatr, to mdce certificateft 

^; And fee Lib. InUfoL loi. b. a artistdri Jicui alids^ granted 

1. EL 165. a. out of C B. under the iefti of the Chief Jufttce^ dircatcd to 

one of the Jufticea of nlfiprius to certify the verdid, &c« 

into die Bench : But this was upon die death of king Ed* 4. 

[See ante> 71. b. note in die vacadon timC) whereby the audiority of die Jdlicea 

if. ^ f.1* of the Mtfipriusj and alfo of die Bench, ceafed &c. (55) 

and fimiie, P. 10. H. 5. And afterwards by the opinion of die Judges preienty s. 

Rot. iw. andH. 9. 5- j^j^j^ SaundersjLordBrownb, Hicham, Chief Bar$Hi 

Master Whyddok, Master Catltr, Master 

RastaL) and myfelf, die records ihall well be recetved by 

the hands of die clerk of the affize, widiout arii^rari^ or any 

odier form of entry than die ancient form, s. ^ at which iof 

a. Rd. Ab. 629. ** ^^^ ^^^'^ '*' parties^ and the Juftias of affixi bifon whom 

See 1.111(1424. « ifc. fini hiTi the records writtin in theft words on tho 

^ fame day and place :" and diefe words of the entry may be 

true, aldiough the Judges are both deadf afier die veidiA 

taken. And alfo the words of the ftatute of ffyhu 2* 

c. 30. [13. Ed. I. c. 3a §. 2.] which giVes audiority to the 

Juftices of nifiprius are, ^ and whenfuch inquefts he tahen 

^ theyjhallbe returned into the benchj and there JbaU jadgmont 

" be given^ and there they Jhall be inrolUd** And the 

ftatute of Torh^ I2. Ed. 2. [ftat. i. c. 4.] lays, ^ and that 

<< which the Judges fiaU have done in the things above^men^ 

*< tioned Jhall be reported in the bench at a day certain^ there 

<< to be inroUed^ and thereupon judgment Jhall be givenJ^ 

N.B.iT.a. (56) And 14. E. 3. c. 6. [ft. I. c. 16.] is, " that the Juf^ 

i.RqL Ab. 51. 757. « ^;^^, ^^^^^ ^i^g verdia under their feal^ ifc. which fkall 

*< be received (in the iing*s bench)y and there inrolledy and 

^^ judgment given according to the verdi^.** And alfo for 

t Orig./j«f. 

(56) In the petition of the Abbot of JFbitfy in parliament, 35. B, t. at Carlijie in 

Mr. NoY^s book, proccfs iflfued again ft Jobn^ fon and heir of Galford de LangUv, that he 
Ihould caufe to be brought the rolls, proceft, ficc. to the exchequer, who returnea that none 
had come to his handsi Cro. c6. [Keilway, 5S. a. pi. 9.] If the iheriff die, It Teems that 
his executor may return them, out the furt way is to continue the writs on the roU by an 
ad quern diem wcecomes non mi/it breve^ and thereupon to fue z,fiaU aUeu (a). 



(a) But now by 3. G. i. c. 15. f. 8. if 
any (heriff fhali die before the expiration of 
his year, or before he be fupcrlcdcd, the 
underiheriff (hall nevcrthclcfs continue in 
bis office, and execute the fame in the name 
of the deceaibd till another flieriff be ap- 
pointed and fworn ; and the underiheriff fluli 



be anfwerable for the execution of the office 
during fuch interval as the high-lheriffwould 
have been if he had lived. And the fecurity 
given by the underfiieriff and his pledges 
Siall ftand a fecaritv to the king and all 

gerfons whatfoever tor the performance of 
it otficc during fuch iatervu. 

another 



Trinicy.Term» 4. and 5. Philip and Mary. [ 163. b. } 

another reafon : Suppofe error be affigned in die death of the 

Juftices of nifi prius as above9 it cannot be received^ becaufe 

it is merely contrary to that which the court of the bench 

did as Judges^ for it is their difcretion to credit the clerk of 

the affize more than the executor of any Judge : and the 

Court give fiuth and credit to any zdt done by a deceafed 

Judge $ as in I. and 2. H. 7. [2. H. 7. 10. pi. 3.] they re- cro. 19}. b. 

ceived die warrant of attorney taken by Catesby, Jujltcey 8. h. 4. 5. b. 

in the country, who died in coming to the court at the 

Term. But fee H. 19. H. 7. Rot. 409. a etrtiorari direAed 

to Fr9wicii and others executors of Marrow, Sirj$ant^ 

Juftice of aiBze, with Butlbr, Jyftutj in the county of 

Dtvon^ the preience oJF Butler is not expe£led to certify the '• ^^ ^' 5^5- S^ 

foftia. Ani/miUy M aa H. 7. Rot. . and T. 30. H. 8. ^^ ^^ ^^ j^ 

Xante, 41. b. pL 8.] Proclamation upon an txigint returned Off. shff. 131. Bac 

by die flieriff who was difchargcd of his office of flieriff was fo^c^m^'cfVr. ^ 

adjudged infu£kient becaufe he was not flieriff at die day of *- TcnaRcp. t.J 

the return. 



[• 164. ft.] 
•rS7) J^OTE, It was agreed for law by die two Juf- „ . ^ ^^ . 

dees, and odiers, that if a man hav^ goods to the n^if^ of aO his goods 

iralue of one hundred pounds, and be indebted in twenty l^uaiiy between her md 

pounds, and he devife and bequeadi to his wife by his will ^** e>«cuttn, iht ihaU 

have a mctetj of att he, 

the moiety of all his goods, to be divided equally between died poAfefled of» pro- 
her and his executors, and make executors, and die, and the "^^'^^ "^"^ 
executors pay die debt, the wife fliall have the moiety of all SwinL 307.11100*! 
die goods, #. to the value of fifty pounds, without any ^^' ^ ^' 
de&kadon for the debt, fo as the executors have aflets. [ Wemw. Exec sst. 
But latisfadion, or fcUing of any parcel of die goods by the ^*' *>«« SuppL to 
cxecutprs is good enough, and tolls the divmon of the wife 
in that parcel. 



M ■ ^gainji Newton. 

(58) XrOTE, That a record was moved and brou^t into writ of fidfe judgment 
the bench out of the court of ancient deme(he in ^n»> *»«»»< demeihe 
ffie county of Dtriy^ by writ of £dfe judgment, at the fuit of c<^ ^ ^J j^^^ 
M V. Newtoa^ and die writ was, « under ywrfial and the " «7' *^';" ?f* "^f" 
^ feab offmr lawful nun rf tbejaid^^uri^ tftf/' when it thecondniioQ. 

fliould 



I 164. su ] Trinity Term, 4. and 5. Philip and Mary. 

y. Ra Rep. i6. 45. IhouM bc ^* Under yourfealj and by four latLful nun ifibt 

i^'ReK I5I' ''fi'^'^^^y «*'•'' notwithftanding Fitz. Nat. Brev. [jg- 

r*. Lutw. 051,-4. ^"J ^^ ^^ ^ ^ condufion of *c writ before the tefti^ 

ft. Cromp. Praa. 407. thefc words arc wanting, s. and tbt ctber writ (a) J* And 

Po 373- *• p- ^3J f^^ ^jjgfg caufcs exceptions ware taken, that upon this writ 

die Court cannot proceed upon the examination of the de* 

DSer, 168. 9. faults in the record, and the defendant would not coafent to 

have the writ amended by Ridge the chancellor who made 

the writ, and acknowledged his defiiult and negligence in 

). H. 6. 3.a. md. the court of the bench, and the Court doubted much uriut 

^er no^ a! ^^ ^^' -^"^ ^'^ <t» 4- fT. 6. foL 4. in a certain long. wrTttea 

report, by the opinion of all the Judges, in fuch cafe where 

matter of fubflance is wanting in the writ of ialfe judgment^ 

or writ of error (b)^ the plaintiff fball have another writ ia 

the chancery, direAed to the Jufticefr of the bench, reciting 

U. Lord R^^m. 1403. the matter, and commanding them to proceed to the dif- 

I. str. ^. s. c. I. cufBon of the enors contained in the record which remains 

Com.l>ig.345. Cowp. xr . t 

426.] with them. Nota bene^ 



(m) This muft have been the writ iflued 
where the tenant had aliened after judgment. 
Reg. Brev. m.a.b. 

(6) By 5. Geo, X. c. 13. in cafes of va- 
riance from the orijjinal record, or other dc- 



fed. al l wwrk ff error ih«H be amended, and 
maoc agreeable to fuch record by the re- 
fpcdtive courts where fuch writs of error 
mall be made remrnable^ 



Balket againft Lord Mordant. 
A man having feyml f^n) ^OTE, Upon evidence to a jury of the county of 

commons in 00c placcy JL^ r^ r • Tk % »*/» «t«t 

one appurtenant to one Derjet^ \xi Banc^ between Bajket and the lord 

meflbage, the other to Mordant^ it was bolden by the Court, that if a man have 

another memiage, can- j -^ 

not make a joint pit- Common in a down or wafte for one hundred (beep, as 
fcriptjon for both. appurtenant to a houfc, and certain acres of land, meadow, 
A.B(mdiV }^-^- andpafturej and he purchafe another mcffuage with certain 
Dier> 154. a. \2diA^ whlch alfo has common in the fame down or wafte for 

other hundred (beep, as appurtenant thereto by pre- 
15. H. 7. to. b. fcription ; if he make title in pleading .by prefcription in the 

^' ^' ^ ' ' entire for common appurtenant to both boufes and lands 

(W.T Bui, Ni! Vu 5T together for two hundred flieep, he has failed in bis prc- 
«o. I. Bur. 441.] fcription ; for he ought to make two feveral titles and pre- 

fcriptions for the two hundred fheep, and not to job both in 

one, for they are two dtftindl commons. 

(59) If a leffor grant a moictv of the rcverfion to A, and the other moiety to E, Sec. tlie 
leffce attorns accordingly, and tlicn A, and B. grant to /. S. &c. the leflec commits wafte^ 
f. S. ihail not have fcvcral but one action of wafte, although he have the rcvcriioxiby feve- 
ral granti and titles by Msade, trin. a6« Eiivu 

(bo) ME^ 



Foxt was arraigned for a felonious refcdus of 
one Arthur Flfinr \ and the indidlment was, That whereas 
Arthur Fifier of &c. on the i6th day of February in the year 
&c. at //. in the county aforefaid, felonioufly cut the purfe 
of fuch a perfon &c. and (Ixteen {hillings in money num- 
bered 5ec. felonioufly took and carried away, &c. whereupon 
one fV. Pulltr^ bailiff of the lord the king of his town afore- 



Trinity Term, 4. and 5.- Philip and Mar}^ ♦ [ 164. b. ] 

♦ Foxe's Cafe. 
(60) lyj EM GRAND UM, That in B. R. one Stepbin Indiamem for rrfcooi 

" the i6thof Februaiy, 
** ftcoommittcd felony, 
** whereupon A. B. at 
" H, aforeia^d arrefted 
<' him, et mdtwc tt Hi- 
** dam had and kept him 
** in cuftody until de- 
'' fendant mUumc et ibi^ 
** iem made an aflauh, 
^* et adtmne et ibidem ref- 

faid, took and arretted the faid A. F. at H. aforc&id for the fe- ti^^ the time of the ar- 
lony aforefiud, et in fa ha fua cuftodia adtunc et ibidem eundemA. >*^> "^ ^^ ^ ^^ "^- 

, . . . "^ cue, be laid with fuf- 

habuit et cuflodivit until Stephen Foxe of &c. adtunc et ibidem ficicnt certainty. 

made an ailault upon the faid bailiff, and adtunc et ibidem fc* 
lonioufly took and refcued the faid Arthur from the cuftody 
of the iaid bailiff, &c. And it was much doubted whether 
this indidment was certain enough for the time of the arrcft 
and alio for the time of the refcue ; and upon this depends 
the whole : Firft, Whether the adtunc which is placed after 
the arreft may be referred to the arreft before by the copu- 
lative which follows, Sn et in falva fua cuftodia adtunc et ,0.1.4. i- aS.H.8. 
ihidtm eundem A. habuit ; for the time of the arreft is mate- '4- b- 5- E- 6- ^*' *>* 
r/W; and it feems that it cannot (a) ^ for they are diftindl 
fentences divided by the word eundem (^c, yet quare. Alfo, 
Whether the laft adtunc^ s. of the refcue, may be referred 
to the whole day aforefaid, or only to that inftant and time 
of the day at which the felony was committed, or to any [i-P-Wmi. 4^4-497. 
time before in the fame day. And Browne thought, that ^ Bac Ab. 400. 4^1^ 
adtunc fhall not extend to die whole day, but only to the 
inftant of die felony committed, and therefore the indidmcnt 
is not good without faying further, $• on tb^fame day iic* 
Butodiers though^ othcrwife, therefore quare. 

(a) This fentence in Italics is omitted in' | the old edit, of 1592 and in that pf 167s. 
the Uft edit, and in that of 1621, but ia in 



H h ^ Michael. 



* Michaelmas Term, * [ 165. a. ] 

I. Queen Elizabeth. 



Resolutions at Serjeants Inn by all the JcJs* 
TicEs, Chief Baron, Attorney and Soli* 
ciTOR G^^^KAhy upon the Statute of the ijt of 
Edw. 6. r. 7. for Difcontinuance by the Demife of 
the King. 

(i) THIRST, The King who is heir or fucccffor may pro- i. And 44- S.C. 

claim and commence his reign on the fame day that [ i. W. Com. 196. ] 

his progenitor or predeceflTor died. (2) Alfo all patents of 7.^7.5.5. VH.6. 

the Judges of the one Bench and the other, the Barons of ^" ^* "•"•7- 5- 

the Exchequer, Sheriffs, Efcheators, and CommifSoners of ^j,. i.Anii.Jl;i. cs! 

Oyer and Terminer, Gaol -deli very, and Juftices of Peace, *fiAnn. 0.7. ^S.J 

are determined by the death of the King who made them ; C** ***^^ ^'^' 3- 3 

otherwife it is of coroners who are chofen by writ. (3) Alfo 5- War. 163. b. 7.Ca 

' , 30. a. a.i^eD. 375. 791. 

if an original be purchafed in the time of one king, and he La. Attorney GenenL 

die before the return of it, the original is gone, and cannot ''j, ' \\^^q^ 203. 4! 

be returned in the time of the next king. But all proceft E. 4- 43- «- Br. Com- 
./r 1 • • 1 J J* • ^ r J • miffion, 19.22. Stamf. 

ifiued upon any origmal dependmg in any court of record in Prcrogat. 49. contra, 

the time of the king deceafed, may be executed and returned l^«r, 206. a. 290. a. 

^. 1. 11 li-^./i 286.2. I. Kcb.24. Sut; 

m the time of the new king by the claufe in the ftatute, ,. e. g. c. 7. Raft.Dif- 

viz. « but that the procefs, pUas, fsTr/' And fo it was put continuanccdcProccfle, 
in ure in Aficb. i. Afary in both Benches. (4) Alfo ptare^ t. 12. H. 7. Cro. 2. 

(3) Eafl, 2. Car, B. R. The executor of an executor was fued for legacies, and pleaded 
no affeu, which was refufed by the fpiritual court, and for this a prohibition was a^^arded 
out of the Kiog*a Bench in the time of king Jama \ and the qucftion was, Whether this 
was difcontinued , and u^oi) argument the Covirt refolved it was : and a diff*erenct was 
taken between a prohibition awarded out of the King's Bench and out of the Commoa 
Picas; for out of the Common Pleas a prohibition fhall not be awarded without a fug- 
gcllion firft of record, and for thi», it is there the fuic of the party ; but it is otherwife m 
the King's Bench, and is merely prohibitory. Another difference is, wnen a prohibition 
itiiies out of the King's Bench, f ('f ^bere he no other pro^efs) there it is difcontinued 
by the demife of the king; but if an attachment iffue and be r^turnedi or if the party ap- 
pear and put in bail, then it is become the fuit of the party, and is not difcontinued. Bf 
DuoE&iDGE, In an action iov fcandaium magnaium the declaration is ^* as "joellfor the lord 
** ibe lung as for bimfelf^** and is not difcontinued bv the death of the king, for the con. 
iCTipt of the king is collateral; but it is otherwife wnerc the king recovers part. 

Raft, I. Car* B. R. Caie/hy and Baker* s Cafe. Cat^y recovered in a t^uare im^edit, which 
fee 6. Coke, [61. b.] and now fued ^ fare facias againft the incumbent B. who pleaded a 
relcafe, which was found againft B. The king died, ajid Jermin moTed, that this is dif- 
continued by the detnife of the king as an extent, poft. fol. 205. (b. pl. &«] Et mph aUocatur^ 
for it is proceft* . 

+ Ot'\Z» J^fi^vi oMier procejk^ 

H h % If 



[ xfi^. a. ] Michaelmas Term, t. Queen Elizabeth. 

4. M. 7. 7. t. E. 3. J. jf Juftices of Oyer or Gaol-dclivcry reprieve any prifoner 
Lainbcn, 96. **'* ^°^ ^f^^*" ju<lgnicnt of dpat)i, whcthej: the iv'w Jufticcj may com^ 
f»;Hawk.P.C. 31. 3J, niand execution upon bim by reafon of the words of the fta- 
36. ».B.H.KC.}j.] tm^^ which arc of reprieve? before judjrpcnt. 

Hilary Term, 

I. Queen Elizabeth* 



jbf th« Wag!s jwfoga. (5) TTfUMORANDUM. That latdy in the time of the 
and coitoii»r»<i re; quceiT ^iiry a new impoft or impofition was put 

<|kr4iaMig his iubjeftj np^^ ^Jq^Jj ^ ^ cuftooi oiorc than the ancient cuftom granted 

from soio« ottt of the ■ ' - . . -.* , . ,* ^ r r^ , -. . ' 

realm. by parliament^ as it 1$ afier^ in the 3 1 it of Edw* 3* ^ that 

paYis,S.b. 4.lnft.39. Jf ^^^3$ but fourteen pence of ever}' EnpUJh merchant and 

yaugh.x6i.i6j. F.N. ^ 7 ,. *^ A ji u u r r j 

i.-Sf ' • - ^ ' twpnty-pnc of a|iens. And now the merchants of Londor\ 
found great grievance, and made exclamations and fuit to 
fhe queen to be unburthened of thi3 impoft^ becaufe it was 
not granted by parliament, I>ut aflelTed by queen Mary of her 
abfolute po\yer f. And on account of this doubt there were 
divers aflemblies and conference3 by the Juftices and othert \ 
T>y. 43. b. 52. a. and the firft point moved was. Whether a cuftom com- 

jy^ jj menced in any cafe firft l)y the grant and benevolence of the 

merchants, or by the Ijmitatioii of the king ; and thereuposi 
ij; is to be condd.ered, whether a fubje£t generally may with* 
^ draw his perfon out of the realm for merchandize, travellingj 

or any other caufe, at his free-will and plcafure, by the fole 
licenfe and permiftlon of the copimon law of this realm ; an4 
further, whether he can convey his goods out of this realm 
without leave of the king. (6)' And for this fee Fit%herberf% 
Treatife in the i^rit defecuritate invenienda ne exeat rtgnum 
[ f. 192, 193. ], where his opinion is declared that he might 

f MicL 13. F. 4. Rot. Patent. Mem. 1. a. That this cuftom was granted to the king 
by the comtnbiis of England: and fo 16. E. 3. in Memorand' Seitfcb', And fo in the record^ 
about 26. E, I. that \% called the New Cuftom (which ik now called the Old) ; but nomamfiat 
when or by which parliament thi$ was given to the king, for perhaps the record of it ia 

loft. -^ • . ^ .^ . . • 

(6; 7r/^ 36. £/. C B» Debt waa brought upon boD^ conditioned to pay money fo tb« 
obligee. at his fcturnfrom Rofke^ atad the - defendant paid money into court, and Devt* 
^keeM*s SrrfeaH}^ P^'ayf d c)iat the iponey might remain in the Cpuft for the queen until 
licenfe of departure was (hewn, for if Jbe depart without licenfe all his g;bf»dl <hall be fb(r 
feited» which the Court allowed; 
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Hilary t* crto, x. Quccfn Elizaheth. [165, b. ] 

<^11 do it before the ftatute of 5. R.i. f ft. i; c. 2. ] which [ rt^^td by 4- Jacj. 
prohibits all except the great perfons of the realm9 notable 5^ 
and true merchants and foldiers, upon pain of forfeiture of all 
their goods. But Fitxberbert agreed that the king by his [1. Hawk. P. 0.91,92. 
general proclamation or fpectal prohibition by writ may re- ^c^ae^' 4.*-i2»! 
firain his fubjeds from going out &c. without his fpecijd 4' Bac. Ab. 270, 172.] 
licenfe, and if any one attempt to do ity it is a contempt 
But quart well of his opinion j for by the words in the firft 
part of the writ, vl%. obfque licentia noftra clam deftinas ixire 
vel ti divirten ad partes exterasy this argues that he cannot 
go out unlicenfed by the king, &c. and although afterwards 
it is fuggefted in the writ, that he intends to profecute out 
of the realm quamplurimum regi et regno /m prejudiciat in 
^ontemptum regisy this caufe is not traverfable by the fub^ 
jed, and the very departure without fpecial licenfe is a coo« 
tempt as much as &c. therefore quart well of this. (7) |,^ ^ ^^ f^^ cnf* 
Note, That Englijh merchants do not pay at common law *"»»» *^- ^^**» *» S^* 

any 

(7) NoTS» refolvcd and adjudged in t\ie great cafe of Currants, [Af/V^. ^.Jac, Bates* Cafe^ 
Lane, 21. & ii« State Trials, so. &c.] that the impofltion of eighteen pence upon currants 
by Gueen Elix. and another by \iing Jmmes of 51. 6d. m«re upon every hundred weight was 
lawtul ; ftd the reafon, becaufe the king has abfolute power as well as ordinary : abfoiute, %t 
in itar, peace, league, treaues, trade ; and chat the law m fuch cafes as thefe is not to be looked 
for in books of law, but out of precedents of the exchequer, and that it is grounded upon 
policy which is not difclofed ; and that impofition upon wools, &c. was by no ftatute at ail 
but by prerogative merely, and that it has been encreafed often to 40s. a fack, and again di« 
ninidied at the futt of the commons giving a confideration for it : ^fortiori he may upoA fo« 
reign commodities, and that the impoft upon wines wu fet t6. £. i. and the collector charged 
With them, at appears in the exchequer, of 41. upon the tun, which was increafed to 17s. ia 
the time of H, 8. and by queen Marj to four marks ; and wine is more neceffary than cur* 
tantsj and therefore &c. Another reafon is, becaufe it is not a burthen to the commonwealth^ 
Vttt to delicate mouths. And it was agreed by the Barons, that the king may reftrain hit 
fubjedls from going beyond fea,or carrying or fending their goods ovev fca, for thafe goods 
are a burthen to the commonwealth. And they alfo clearly agreed, that he may prohibit 
the importation of a foreign commodity, and for the fame reafon may fay that they may im* 
port upon fuch condition of payment, or otherwife ; and the ports are the gates of the fea^ 
and fo it is proper to pay for coming within them for fafeguard ; as toll for murage or 
pontage, &c. is for the fame reafon impofed, the ftatute of 1 1. Rich. 2. [ c. 9. ] vouches. 
Alfo, that no impofitions or charges be pitt upon wools, leather, or wooffells, other thaa 
the cuftom of a lubfidy grantad to the king in this prefent parliament, and if any be, the 
lame fhall be repealed and annulled, as it was another time ordained bv ftatute [ 45. £. 3. 
c. A.], faving always to the king his ancient rights, which is explained of puftiilg on im« 
pontions where occafion ferves, becaufe '* other tbaiC* excludes from that faving cuftom &c. 
and becaufe he may grant fafe-candu£t to a ftranger to come into England, that he would 
make it to ten thoufand, or as manv as could feize the realm, is too injurious a fufpicion \ 
and the king ought to be guided and ruled.by his own prerogative. And Fleming, Qktf 
Sarpn^ faid alfo for law, that the king has prerogative power upon trade as the caufe, 
grgo upon particular merchandize as the eflfect, for he may prohibit, as king H, 3. and E, t« 
that no goods fliould be imported or exported to or from Brabant and Hcynautt, And 
he faid, that this impofitton is not upon goods of the realm at home, but a commodity 
of the yeneiioMS abroad, and not upon ours (which by objection was faid to be done), but 
upon foreign commodity coming into his ports \ as no toll far ponuge or murajge upon the 
highway, but upon abridge where &c. And if foreign princes put, as the duke or Venice 
did, a ducat upon an hundred weighty upon which t1ie king impofes es. 6d. that in rcafoa 
of ftate is ^ood, for each coin ia known to him. And as for him [x. Bate$\ everv merchant 
refpe^s hit own lucrcj and will not import without hopes of it \ therefore if ne import a 

U h j thing 
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Co. Mag. Char. 5S, 59 any cuftom for any wares or merchandize whatever, except 
three, viz. wools, woolfells, and leather, namely, for every 
hck of wool containing twenty-ftx ftoney and every ftone 
fourteen pounds, one half-mark i and for three hundred wool- 
fells half a mark, and for a laft of leather thirteen (htllings 
and fourpence ; and this Was equal to the ftranger as to the 
Englifo merchant; and this cuftom is called the Great or 
Old Cuftom« And in the time of Edward I. the merchant 
ilrangers, in Confideration of certain liberties and immunities 
to them granted by die king and remiffion of priiage, gave 
and paid grati$ to the king three (hillings and fourpence be« 
yond the ancient cuftom, as appears in the record of die ex- 
chequer 31. & 32. E. i« which increafe * was called the 
New or Small Cuftom ; and diis by the opinion of Smithy 
clerk of the pipe. 



♦[ 166. a-] 

Magn.Chart.Raft.Fran. 
chifes, 3. 



thing charged it ou^ht to be fubje£k to the charge : and the rule of the ordinarv power of 
the king is the common good, but of his abfolateyo/Ki populi Juprema lex efi -j and who IhaU 
examine the king, whether that impofitlon be better thai a fubfidy, above all perhaps the 
king having need to provide in peace for wa^, and having undertaken to defend merchants 
by knersi-ambalTadors, reprifals, and ufiue ad glaiium. x^nd to lay that if this is lawful, 
then he may put impofitioos upon all things, is as if one fhould fay, he can pardon one fc* 
jony, ergo he will pardon all, and if 5s. then aos. &c. this is to corvode the bowels of 
the republic, and in that of the king himfelf ; and concluded Batei the merchant for noc 
obeying the proclamation to be in contempt (a). 



(^i)- There feems fuch extraordinary con- 
fulion in this note in the original, and fo 
tnany typographic errors, tuat it is impof- 
fibie t^ tranflate it as it ftands there. As 
the cafe is reported in Lane, 22. and in 1 1. 
St. Tr. 19. may be feen at great length the 
fabfcquent proceedings in parliament in con- 
fequence of this determination of the court 
of exchequer^ I have not traafcrib«d the 



original. By comparing the obfcure paT- 
fag^s with the report in Lancy I have en- 
deavoured to form conje6taral emendations., 
but fuch only as I fuppofed neceifary to re- 
concile it to fenfo without contradi6Ung any 
of the rcafonin2 there adopted. The gene- 
ral intention of the cafe may be undcrftood 
from Vin, Ab, tit, Pr€rogtUi*ue of the KiM£ 
( E. a. 48.;. 



Audley*s Cafe. 

A. malfes a feoffment .g) f^JMES JVDLETy knight. Lord Audley^ who wa^ 
in 8. H. 7. to the in. V«' /■ . • . ^ . A/ r -. r^. 

ter.t of performing his -^ attainted m the time of Henry 7. for an infurreftioa 

d^ntu'^^hrd^ilrw hii *^ BlaciheatiffiiU, in the eighth year of the (kid king en-^ 
v:il to b^, «* tliat the feoflfcd William Hody^ chief baron of the exchequer, Hugh 

'' of his debts, and af- and divcfs other manors in the county of Somerfet^ to them 
«« InTi^tc^au'to hTm ^^^ t^^**" ^^^^^ ^^ ^^^> ^^ afterwards by indenture recitmg 
*' and his Wife :" no i^ Englijh the d»te of the deed of feoffment aforeCiid, and 

reconveyance bcihgcvtr .^a. ,, , ..^ ,, 

made Hy the fcofTces, the feofrment to have been made to the intent that they with 
Md tik fwffeestei ^^' ^^^ manors ihould perform bis will, " Knm ye that my 

« wia 



S.C. 



Hilary Terni, i. Queen Elizabeth. [ i66. a. ] 

^i Vjlll ix, that ibi fald tF. Hody of fhk rtutnues ifc. Jhall the ufe of the heirs ge 

** receive fuch money as they have lent htm [ me J, «;/z. one 

** hundred pounds^ and alfo to Jiand felfed to the payment of 4.Lcon. 166.210. 

« my dibts upon bills fubfiri bed iuith my hand, jfnd alfo the \^^^ \ 

•' faid feoffee's after thy debts paid Jhall make ejlate to me the 6». j 

^faid Sir James Audley^ and to Joan my wife^ and to the [a*. Vm. Ab. a6i. J 

« heirs male of my body by [upon] her lawfully begotten^ and Dier, 136. 3x4.5. i6a.% 

^^for lack of fuch iffue to mine heirs for ever. In witnefi lie. ?*^» ^^ 

'' to this willy iic.*' Which James had iffuc then by another 

wife, and afterwards he had iflue one James by the faid fe- 

tend wife, j. Joan^ and no eftate was ever conveyed back 

by the faid feoffees : Whether the ufe was changed imme-* 

9iaCely by the abovefaid words, was the great queftion be* 

tween the faid James Audley the fon and the heir general oJf 

Lord Audley. 

(9.) And as it feems by the opinion of fcveral Serjeants A feofFment witfioaf 
knd Judges no ufe was changed above, becaufe it is not a Jhc iifcrf^hc fcoffbr! 
iaft will, but an intent &c. ; and although the feoffees Aiall be SeeBenl. 16. pL 10. 
feifed to the ufe of the feoffor and his heirs, becaofe there Vide H. n. H. 4. in 
was no confideration that they (hould be feifed to their own cai^wcyt, t^. Dier| 

tife, this cannot make a new life of an entail to Jaimei and h6. Mo. 515, 19. 

H 8 11 
Joan his wife without eftate conveyed to them, becaufe the ^^^ ^^^ in « will 

wife is a ftranger to the land and ta the ancient^ ufe &c. ^«^ ^^ the ufe, 1. 
« 1 -r^, t • t n . 1 n .1, M. 96. but this being 

And note^ That this canilot be a tcltament or a Iaft will to by fndeniurey nochisg 

take effeft by death ; for it appears that the eftate ought to ^*** ^ changed before 
, . t i-r r . n « ** *^^^^ *' executed. 

have been executed in the life of the teftator^ &c« And the 31. H.6. Subpoena, 23. • 

cafe was again moved in the fecond year of queen Eli%. in [ButDal 88.PI.3. s.c. 

Hilary Term; at Serjeants* Inn^ by tlie Lord-Treafurcr and waTriifid prefently.] * 

by the Sub-Treafurer and Chancellor of the Exchequer, to 

Sdl the Judges, who thought the law as above; and in 

Michaelmas Term in the third and fourth ycar^ before the 

(9) Eafl, 17. Elhi. In the cafe ^f HummerfloHy which is cited folio ^37* [a. pi. 36.] ^ 
one point was on a recovery being JTufiered to tbi intent that the recoveror Ihould make 
el^ate to Uummtrfitn and his wife tor their lircs, x^ta'ixti^K.r feniori pueroxvL tail, remainder, 
pver : and it was agreed, that aficr the retovefy faffered the recoverors ihall be feifed to 
their own ufe, for if they were feifed to the ufe of Htmv.erfton, then they could not make 
the eftate : but by Southc6t and Wra v thty ought to do this Iri convenient time,other- 
Wife an ufe yrould be raifed in bini againft whom the recovery is had $ and chey agreed that 
the word ^* tntent " ii a good word to create an ufe, but not prefcntly as the cafe here is. 
And 17. Eli%. Betnam o/l Baitfion [4. Lcon. 21.^ tn ejeliione firma one point among 
others ws(s, A fine was levied, and indentures leadmg the ufe, and the words were, *' the 
^* fine was le*Oied to the tntent that they Jboula make an eftdte to bim to whom Jt E. the father 
*« (who was the onufir ) JboulJ name i'*' and there was a provifo in the end of the indenture, 
that the. conufec ihould not be feifed to any other ufe except iinto that ufe fpecified } and 
holden by all the Juftic^s, that it fhall be to the ufe of the fconufites therofcivcs immediatei/ 
as above, and after tht nomination the^ ihall be feifed to the ufe of whomever he names j 
^a ii' J, E. dil withotts nvitiiliatioay then the law will fettle (ha ufe in his £ heir ]. 

H h 4 Lord- 



[ i66. a. 3 Hilary Term, x. Queen Elizabeth. 

Lord-Keeper of the Great Seal and the other Judges, and 
ordered as above, until proof was made of making back the 
eftate to yames and Joan. See more Eqfier^ 15. EUx. fol. 
[324. b. pi. 37.] 



* [ ^^^- ^-1 ♦ Stokes agabift Porter. 

WhatDoffeflionandre- (lo) ^T K E S brought an aftion of debt on bond 
S ortbtr^i;: 'S'^i^ft P^^^^ as executor of the wiU of one H. 

fufficicnt to charge a Wyrral\ the defendant pleaded ne unques executor^ ne unque$ 
what "fp^fni^no^^^^ tf^/«/«l/?/r conu executor^ (ffc. The plaintiff averred that he 
ihall make liim executor adminiftcrcd as executor divers goods of the faid H. fV. (^c. 
upon which ifluc was joined, and the jury found this fpecial 

Mich. Uk. Rot. 412. j.o . „ ^ L \r.] rr wm, I - rx.- . i_ 

i.And. 11. Mo.") verdidt, viz. " that the faid H. fv. at the time of his death 

" 2* '^°* ^* J ^^ " ^"^^ poffefled of divers parcels of goods and chattels, and 

<< fhewed what in certain, and the value, as of his proper 

Bcndl. 36. 6. 3. 114. «c goods, and that after his death the defendant received of 

115. Liver de Entnety ° ' 

206. Went.25s. 5. « o. ^ one /. D. feven pounds of a debt which he owed to the faid 

ils^^iTJ^^s'-Ca " ^' ^- '" ^'^ life-time, for which he made him an acquit- - 
33. b. iflint adjudged cc tance; and that alfo the defendant, after the death, and before 
105. b. 8. H. 6. 36. a. ^ the writ purchafed, took and had in his hands all and fingu- 
41. £.3.31. b. 32. H. a lar the goods and chattels aforcfaid,and the faid feven pounds 
^< ufed, occupied, and difpofed of at his will and pleafure to 
" his own advantage and profit. And whether this ufe, oc- 
*< cupation, and dLTpofition be an adminiftration in law, the 
" jury pray the advice of the Court, &c. and if it be, then thejr 
<< find that the defendant adminiftered as executor, and aflefs 
^ damages and cods &c." And it was debated at bar and 
at bench; and it feemed to us three, s. H. Browne^ 
A. Browne, and Me, that it is fufficient adminiftration* 
And firft, the definition of the word adminiftration is, an 
ordering, making, or a difpofition, and more properly ap« 
plied to an officer. And for a ground of the fame argument 
I intend, that by occupation or pofTeffion, the goods of the 

^ ^ dead zwt notice of the perfon who fliall be charged as ad- 

K>itr, 305. Wentw. 5S. ® "^ ^ 

21. H. 6. 2S. 11. H. 7. miniftring, be he ordinary^or executor, and draw the charge 

to him, as debt againft the dean only, guardian of the fpxri- 

tualties during the vacancy of the fee, ad cujus manui bona 

inte/latoris divenerunt^ without the chapter, 17. £. 3. [Fitx, 

Ab. Tit. Bre. 822.] T. 16. B. 2. [fol. 490.J where the 



73. Dier, 271. a. 2. 
Rol. Ab. 223. 



Hilary Term, i. Queen Elizabeth. [ i66. b, ] 

i^enerunt was the Jfluc, ( 1 1 ) And fee the Regifter, fol, i+t. 

and 35. H. 6. [4a. pL 4.] againft the abbot of Saint Atkaks 

to whofe hands 2tc. and againft one executor oaly, who had 

pofleffion of the goods^ the adion well lies &c. And in Bf.* 450. Gcx ^. £; 4. 

M. [r.] 8. E. 3. [52. b. pi. 42.] in dower againft One eXc- g'/y.^^cro/^! ^;. co! 

cutor only who had the fole guardianihip, it names him guar- 34- >3- H. 6. Execut. 

dian and not executor; and that pofleffion charges one as 3.010.254. 37. h/ 6. 

executor iefin tort demefne^ fee 5. E. 4. in the Long Report, *'• •• "• H. 4 84. 

loL 72. and 9. £. 4. [ 33. a. pi. 7. j m debt aglmft the a6. 6. 14. 6. 10. to. 

executors, and 35. H. 6. fol. 42. by iW(?y&, and 50. E. 3. ^•7- io.&*7.5.^Di€r, 

foL 7. [b. pi. 15.] and 33. H. 6. [31. b. pi. 5.] where the K4. 5. 10. H. 7. 5. a! 

wife took more of her apparel than was fitting for her degree *V b.^3*H?6/b 'bX" 

without legacy or licenfe, and it was holden an executorfliip n. 9.E.4.40. Execut. 

defon tart demefne. And yet fome pofleffion is colourable, and cut.*!*. 8.31! 33. H. 6* 

ftill none in law to charge &c. as expences about the fu- 35- 13- 3- P« 3- H. Ro. 

, X12. Nota per Billy 31. 

Jieral ; one made coadjutor or-overfeer; one who has literas h. 7. Cio. 81. Wcat. 

ad coUigtndum \ a man who is made executor by a will, which ^^' ^^^' 
will afterwards is difproved by the proving of one latere and 
a feme covert made executrix who does not intermeddle &c. 
and renounces after the death of her hu(band : and all tbofe 
cafes where a man has colour by any authority and law to in- 
termeddle, he may plead the fpecial matter, fans c$o that he 
adminiftered t in any other manner &c • But where he claims ♦ r 1 5 ^^ j^, 1 
tide or intereft in the goods as by gift of the teftator in his 
life, he (hall not.by fans ceo that he adminiftered any other ti. H.6. 3^.a. 9.E.4. 
goods or in any other manner, but abfq. b$c quoad ut executor^ ^\ ^o.^H. 7! 17. a. «. 
9. E. 4. C33. a. pi. 7O 10. H. 7. fol. 28. [b. pi. 19:] (12) Alfo ^- 3 i«. 
the plaintiiF would be without remedy for bis debt if he fliould 
not have the at^ion above. And if a lawful executor mal- 



may lue A, in the fpiritual tvun wmaj^c accounxio icc now mucn remamt, and prohibition 
docs not lie, Ji. 13. Jac, C.B, Wadefwortb v. Artdrevfs^ Mifon*$ Reports, [2 RoK Ab.iSi. 
pi. 8. H. 15. Jac. B. R. ] Mub. 14. R. 1. Rot. 81. B, R. Weft. ^ Job. Elmeed rccovcn 
before the king 60/. ^%^A\Xk^ Richard Kendal ic^x d^mAgc for maibrniy and after judgment and 
before execution, defendant died. Lucy hit wife executrix fold fomc goods for the burial 
of the intcftatc,^nd as to the remaining goods flic renounced the crccution before the biihop 
aud did not otherwife intermeddle, and holden a good anfwer. But it was found that (he 
diftributed alfo to the poor of the ^oods of the teftator^ and as executrix profecuted writs. 
Therefore execution awarded againft Lucy. 

Adjudged Tr/H, 30. £//c. Rot. 403. B^ R,^ Ireland, againft whom the aftion will lie 
for taking a dogybecaufc in that a man hath property [fee la./f. 8. g.a.]. And by Mr, Corbet^ 
in his lc5ure in Furnival's Inn, An. 1630. in A^if', That one may be executor de /on tori 
for the taking of this dog. See Tnn, 1652. ^. S. fol. m, a. «|> Barker* t Cafe. 

Micb. a. Jac. Rot. 3403. ♦ Gerref </. Carpenter^ a wife for milking the cows of the huf- 
band adjudged to be executrix de fo» tort, 

Aa execvtor de f^ntort ihall not anfwer fur more than comet to his hands, by Coke, lo* 
Ja£, And he faid, it wu a fooliih opinion in any one who thought to the contrary* 

. ' admi' 



i 167. a. j Hilary, Tertii, i. Queen Elizabeth. 

ta. Term Rep. 97. 597. admimftcr, *. by converting the goods to his.ownufe, he 

Vm. Ab. Executor c. a. fljall be charged and (hall be an executor by tort^ and without 

a. Bac, Ab. 387.' 391- au^ority by fuch malfea(ance in many cafes to avoid the 

Godoiph. part. a. c. 8. charge would be unreafonablc : and fuppofe the defendant 

See 3. Tcnn Rep. 587. ® ± 

a. Hen. BL 26.] himfelf in pleading had confeiTed the matter above found 

by the vcrdiA fans ceo that he adminiftered in any other man* 

5. Co. 34. b. jjgj.^ would he not be condemned i Credo quodftc f^e. And th^ 

receipt of the debt above is plainly a thing done as executory 
for by no other colour could he demand it; wherefore &c; 
And afterwards before the next Term, the defendant died 
before judgment given, wherefore the whole matter fell. But 

*i. E.4.5.m. Catlyn, Saunders, Whiddon, and .Wray, were of 

opinion with the three Judges above, H. 15. of the prefent 
queen [po/l. 255. b. pi. 8.]; but Manwood i contra; 



Sir T. Wfoth's Cafe. 



The patented them- (I3) t R D Rch znd Sir T. fVreth were joint pa^eit^ 

STy'^tfl^'*'c^"li ^^^^ o^^ ^*^« ^f Waltham.for€jl for the term of 

wen as purchaferi of their lives by letters patents of the court of augmentation^ 
entitled to a confat of ^^ ^nfolmcnt of which remain in the exchequer. Lord Rich 
their letters patent un- }n the abfence of Mr. IVroth beyond fea furrendered th^ 

der ftatute 3. & 4. £. 6. 

c. 4. patent in chancery, which was there cancelled and a memo* 

ja. tl. 8. fir. Patents, randum of it made'on the back, but it was not enrolled that 
lit ai^* B N^'c 1^ they had both furrendered &c. And upon this a new patent 
Grants. Rait a. was made by ^een Mary to Sir E. ff^algravcy reciting the 

*0>. 53! * former furrender in both names to have been made. And 

[Co. Lit. aas- b. 4. now Mr, JVroth fmce his return fued to have an exempli^ 
Com. Dig. 399.] fication or conjiat of the patent by the ftatute of 3. & 4. E. 6. 

c. 4* and required the lord keeper of the great feal to grant a 
certiorari to remove the record of the inrolment out of the 
exchequer into the chancery with intent to make a conftat of 
it. And it was much doubted whether the patentee himfelf 
(ball be intended within the purview and benefit of the ftatute 
aforefaid, inafmuch as the title and preamble of the a£t de- 
clare the mifchief that thpfe who ptirchafe parcel of the lands 
contained in the patent of the patentee or his heirs, fuftain by 

Although a patent be furrendered, yet before a macat entered a Conflat is grantable^ 
.but not after the 'vacat is entered upon the roll. This was ^ Sir Kohrt Sitinit^i CMe, and 
that 31, H. 8. Bro.FatcntSy 97, is to be fo intended. 

tiie 



Hilary Term, i. Queen Ellzabctb* t 167. a. ] 

the Turrender or lofs of the original patent ; and holdeh as it 
feems by the fir ft fentence of the purview, that the patentees 
themfelves are aided. 



Trinity Term, 

I. Queen Elizabetlu 



Taw, Executrix &c. againj Bury. [ * 167. K } 

(14.) r\ E B T by Elizabitb Taw executrix of the will of ^- «*^«^«n ^^^^ to A 

JL/.^.«« ./, J to deliver as his deed t# 

/. Taw againfl; Bury : and flie counted upon a c.$ Crefufestoreceiw 

bond of forty pounds made and bearing date the 12th day of '^'^ ^^avcsjti Cfuct 

* ^ ° ^ ^ ^ upon It, and recovers. 

January in the 3d and 4th years of the reign of Philip and A. pleaded the fpecial 

Mary* at London in the parifh of St. Mary le Bow in the ^';JStd%:^2 

ward of Cheap to be paid at the Feaft of the Purification next it was his dred by the 

to come. The defendant pleaded, that ** he ought not to be c. declares upon it as 

« charged by this writing, becaufc he fays that he on the firft *««* ^» J"'- ^^^^ that 

*, -^., .. . , , It was made on the rfl 

^ day of May in the year af6refaid, which was three months of May is bad, hecaofe 

« and more afterwards, at Exeter, in the county of the city '^^^ ded^Jed"^'' "^ 

•* of Exetery the afi^rcfaid writing caufed to be written and ^^ ^^ ^^ 

** fealed, and then and there afterwards delivered the fame to i.And.4. Beni.75.s.a 

•* one B. C to deliver to the aforefaid teftator aS his deed; cafcinthrbook of cn- 

** and afterwards, s. on the 25th day of the fame month of fits, Tit. Det. pL 14. 

" May at London in the parifh of Saint Dunftan in Fleets J' ^ 

"^ '^ 3. 5. Co. lb. 1I9. 

^ftreety the lartlc C ^c, offered to deliver to the aforefaid Non eft fadum a good 

« teftator this writing as the deed of the faid defendant, and P^i« this cafe, 5. Rep. 

•* the (aid teftator the fame to receive as the deed of defend- 

•* ant then and there wholly refiifed, wherefore the fame B.C. [Salk.307.Cro.EK2.s4.3 

** then and there left the faid writing obligatory with the 

« aforefeid teftator, as a fchedule and not as the deed of the 19. h. S. S.a. 29. H.8. 

** faid defendant; and fo non ejl fa£lum\ a;id of this he puts ^y' \' ^'J' *3- «• 

, . *^ 2. Co. 96. a. S.ai.H.f. 

" hiiiifelf upon the country;' to which the plaintiff demurred 8.9. n. H. 4. 79* 

Inlaw. (15) And Sir H. Browne and Myself thought ^^'' ^^''^' ^^ ^' 

(14; Eqfi. t. Car. B, R. ff'ard'v. K/dfu;iti,[Vii[m, 407- Latch. 4. 77. & 86.] Theplairf- 
tiff declared an obligation to have been made at Lomiroi^ whf'rc it appeared upon the read- 
ing of It that it was [made at Haml^row Viml] good, for though a d«ed l.e dated at one placc> 
ir may bclcaicd and delivered at another. And ilu/hho-oii; mall not be iniendcd for a vill, 
but for a place. See 31. H.6. [f>/a.] Fait 1C4. 21. E, 4. a6. See alfo the cafe between 
the biihop of Nonv,ib and Cor»uaUds^ Htl, zi, Jac* Rot. 9a. [Latch. 59. t. Jon. 66.] and 
argued £. }.. Cur, 3.R, fur the Ttunc mutrer. 

this 



[ 167. b.] Trinity Term, i. Queen filizabetfe. 

litL Rep. »5». tills no plea : firtf, becaufe it docs not anfwer the obligifiofc 

on which the plaintifF declared; for the obligation which 
See 2. 00.264. 1 Cro. ^"^^ °^^ *"^ delivered at another time and. place alonj 
773. Br. Departure, la time afterwards, cannot be intended by any reafon the obli- 
FeofTmenu, 95. 11. h! g^^ion Upon which the plaintiff founded himfelf, which totfk 
6. 57. a. 6. E. 3. 184. all its cfFed at the time of the date ; and if the defendant had 
27. Perk.i5o.i5a.3a.a. pleaded a releafe in bar after die date afoirefaid, the plaintiff 
would not be received to aver a firft delivery of the obli- 
gation after the date of the releafe^ for diis would be a de-f 
parture by 5. /f. 7. [27. a.] in quare impediu Othcrwife it 
would be if the plaintiff had declared in ^is form, s. by hh 
writing bearing date &c. without faying any thing of the 
delivery &c. And by 22. H. 6. [13. a.] in formedon,* a 
deed, if it be denied, (hall be tried in the county where it beai% 
sc. £. 3. 3S.b/ iaXty and not where the delivery is alleged ; otherwife is it 

where durefs is pleaded in a foreign county« And fee 3. Ed.7,. 

22 E 16 Vifae C*^"3 ^^^ ♦ **• -^^ 3- ^^ ®*^^ books where a deed may be 
F. Eftoppei, 206. 2. by fpecial matter averred to be delivered as a deed before it 
12. H. 6. "a. Dicr^ ^^* ^^^ ^°^ *^ infant, &c. And yet quan by I2« H. 6. 
151. i. ji. H. 6. 16- [x.pl. 3.] Alfo note i. H. 7. [14. pL a.] and 5. H. 7. [13.] 
Stt,^i? '^* ' "*' and 8, H. 6. [ax. pi. 7.] and i8. H. 6, fbl. 8. [pK 7.] and lO, 
[pi. 9.] and 27. H. 6. 7. [pi. 3.] and [E,] 19. H. 8. caf. ult* 

^^ z^T' ^** ^^' P*' "*^ ^^^^^ * ^^ °^^ ^*^^ ^"^^ deliveries. And in- 

this cafe here, by the firft delivery to Calmady without (peak* 

ing of it as the deed of the party, the deed was good, and was 

in law the deed of the defendant before any delivery over to 

the party, and then the refu(al of the party cannot undo it 

16. Aff. »«• P«^- H*. as the deed of the party from the beginning, (16) Other- 

27. H. 6. 77. 3. Cro! wife it would be if the firft delivery had been made to CaU 

^^ ikady as an efcrow, to deliver over to the party as a deed upon 

2. H. 6. 7. b. 3. 5. CO. condition performed, &c. And the plea is non eft faSium 

». Leon! "22. ^ ^ fuumy and that has no refpeft to the obligee j for if the obligee 

be a monk, or it be another perfon who bears the name of the 

obligee who fued the obligation, yet in tho(e cafes the obligor 

cannot (afely plead non eft faRum fuunu Otherwife it is if 

* [ l68« a. !| another perfon than the obligor, naniely * one who bears his 

name be died, he may well plead non eft fatiumfuum without 

5.2.4.37. 34. H. 6. 19. pleading the fpecial matter; which fee for th&di%serfity«t> 14. 

x^. H.4.44. 5«, 59- H. 6- and 16. H. 7. [7, pL ic] in PauUfs cafej and then 

it feems the conclufion of the plea, j. etjic non eft fa&um fuum 

i» repugnant and contrary to the premifes, which aclcnow- 

kdged it his deed &c. And for this fee 9. H. 6. [ 37.a« pi. 1 2. J 

And 



Trinity Term, i. Queen Elizabeth;* [ i68. a. ] 

^nd afterwards judgment was given for the plaintiiF, very 
much againft the opinion of A. Browne ; but others of the 
king's bench agreed to this judgment : but yet the judgment 
was reverfed in B. R. HiL 3. Eliz. but that was for a ma- 
Aifeft difeontinuance in the pleadings, and not for matter in 
law(tf). 

FsNNER and Williams held exprefsly that a difcontinuance could not be amended* 
Baker and Frcnd^ Eaft. 52. fol. 30. a, [Freud v. J^aker^ Trim. 1652. Styi. 339*^ 



(a) Bv 32. HI 8. c. 30. after vcrdid judg- 
ment ihaU proceed notwithftanding any mir- 
continuance, difcontinuance, &c. and fliall 
ftand without rcYcrfal, as though no fuch de- 
fault had been. And 4. Ann. c. t6. extends 



this to judgments \>j confeiIion» nibif dicii^ 
HOH film informaiMs^ or after writ of inouiry 
executed. See the cafes collected 1. yon* 
Dig- 3»5f ?*6f 



Barret againft Cleydon. 
(^7) nyfEMORANDUMj That in laft Term a judg- in/dr#/jri«iipoBare. 

* " JVI . ^ T> . /•• y- • • cogniaancc there maft 

ment given m u. JS. \nfctre facias uponarecog- be two mbifi rctumcjii 

nizance at the fuit of Barnt againft Ckydon was reverfed in ^ » fc»7 « <;»««*' of 

. pardon of outlawry at- 

J3. iZ. becaufe execution was awarded upon one nihil re- lowed. But upon a judg. 

turned, when there ought to have been two nihils, and this SJ^^^*^ 

by all the clerks of the faid court. And fo in fcire facias to ficient, though there 

have a charter of pardon of outlawry allowed. But in fcin ^Utore! *^ ^ 

facias upon a recovery of debt or damages againft the party Wa jfi.yi. be 'oM on 
'1 • . 1*1 fl . rt * Sunday, it is error, 

who was party and pnvy to the judgment, and not agamft 

his executor or adminiftrator, one nihil fuffices. And there ao.H. 7. 3. b, i^E.p, 

wasalfo another error alligned, i. becaufe the te/te of the '• *** >8-"H. 6. 17. 

r- r ' ' ' Q T WW .,\j' ' 'J* 7.4«.Air3. 2.3. ,4. 

fcir$ facias was upon a Sunday, which is not (a) dies jurtdicus h. 7. 3^ a. 8. b. 10. ^ 

in the bench ; for the tefte was on the 28th day of November. '^' ' ^^ '5* ^' J* 

■^ ^ ^ ^ » 1 5. E. 4. I. 7. 5. Cow 

>riuch happened upon a Sunday m this year, and then the 32- 14- H. 7< 19. b. 

T^rm finiflied on the 29th day of November, Note for Oy. 'ita"ioi.^'*,*cii 
the practice in B. R. if any of the errors affigned are holden 5*8. M. 1. Se %.ti, 
r « ' * ^L ' ' J J 1. 1 I. ,1 ,. . fcl. iSi.b. Plow. 165-. 

tOT no error, they are made void by a mark on the roll, which a. Cro. 65. 3. Cro. 605. 

is a crofs. ' * ^'^^* '*9 *• "• Buift. 

II. [S in. 633. 3« 
S«lk. 599. pL 4. Imp. K. B. 3»3*c. 343- Imp. C. B. 393 3qS. 400. Cro. Jac. 496. i.Com. Dig. 
316.318. 3.Bufr. 1599.] 

{a) There is no difference between Sunday au4 any other day a» to the rttmn of a 
wrjt. Hci|. Black, 9. • 



(>8) la 
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If the heir be in ward (i8) T N the court of wards was a cafe common to feveral, 

'^li'otrJ^roTanl '■ 0"= ^ •" ^'d to the queen by reafon of the 

not in capite, he ihali rot tenure of an honoar or manor, and not in capite^ and this was 

jTma^n^cum^txit'hs de found by office, End after he came to full age he remained a 

temper. phn^ atjrisfit^y y^^j> qp morc wlthout liverv fued or tender made. Whether 

tender. he fliall have livery together with the iflues from the time 

Ca Inft. 77. I. RcAb. when he came to full age, or whether it fhould be a livery 

504- Uy. Rep. »3. 3. without iffues, was much doubted there and among the Tuf- 
Mar. 123. b. 7. H. 8 . ^ , . . , , . . 

Cro. 177. pi 7. x.H. 7. tiCesj but ^ij/r^r // m/7/» It cannot be, as I conceive, wwre 

aS.a.^ 3Z.R8. ^^^^ the land is holdcn in any manner of the queen except the 

Prerog.. 12,13. N. B, duchy tenures of Lancajier^ For by the note of the prc- 

Br. Livery, 14. 6»!'a6. cedents in chancery of the time of H. 6. Edvo* 4. R. 3. in 

Aff. 57. Br. Tenures. XiA. de Gill and HalUy^ the oufier le main Is always of land 

• holden of fome other than the king, for thp words are thefe, 

s. de tali yero maner* in ball* tua quod de aliis quam de nobis ut 

permittit* tenetur^ et quod pofl mortem ejufd* L 5. JimiL capt* 

fuit in man. nojlrafi ea occajione et nan at in manu nojira exifi. 

manum noftram fine dilac^ amoveas te inde ulter^ in aliqu9 

* r l68» b* ] nullatenus intromitt* falvo jure noftro et alter ius ♦ cujufcunque 

exitus fi quos inde a tempore mortis prt^fati L 5. perceperis^ 

prafato fy. S. liber es^ ut jujtum efty tefte ^c. And for the 

, lands in the duchy of Lancafter fee 3. i/. 6. in the livery 

by * Fitzhugh. And in 36. H. 6. -livery by •^ Danfeyy 

although they were holden of the king, an oufterle main cum 

exitibus was fued and granted as if the tenure had been of a 

common perfon. Note, this was in the time of H, 6^ 

But afterwards, in the f^rft year of Ed, 4. <t> ConviU had 

livery with iflues for lands holden of the duchy of Lancafter^ 

and alfo by tenure of the duchy of Cornwall^ and not oufter 

le main. For in i. Ed, 4. the duchy was annexed to the 

crown, that is to fay, given to king Ed. 4. and his heirs, 

kings of England^ and then was diflevered again in the firft 

year of H. 7. as it was in the time of H. 6. and then order 

was taken with the aflent of the chief baron of the cfxchequer^ 

and of the chief juftice of the bench, that livery (hould be 

granted together with the iflues from the time of full age by 

Dy 200 pL 22 Co. ^^ name of oufter le mnin^ becaufe that was their courfe 

l^t- 77- *• there for thcfe three hundred years laft paft, as it is afl[erted, 

&c. [See 12. Car. 2. c. 24. by which all feudal tenures 

and their confequences were abt;lifhed.] 



Bronker'6 



Piow.ioy.1 x8,li9,i}p. 
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Bronker's Cafe. 

/19) T>RONKER, (heriff of TFiltJhirey was ftied by in- A ftieriff fined in the 

' ^ formation of perjury in the ftar-chamber at the fuif ^:^^''^2^ 

pf the queen for a falfe return of Sir John Thynne to be a « entering on his (hc- 

knight of parliament for the faid county, when ii^ faft "falfe re^m of ttaiighl 

Penruddocke was chofen by the greater number of freeholders ^[ parUamcnt 

; . , . ^ , J ^ 1 . , Ifihecommiffioncfwho 

m the laid county, in deceit of the country, and of the whole Wis tofwircWinthe Ac 

realm. And it appeared by examination obiter^ that Br0nker [jj^'^^^Ij^lJ^^i 
was not fwom to execute his office, although there was a not taken* he AaU bo 

fined. 

deiimus poteftatem diredled to one Hyde to give him his oath, ^. 

whodiiiuaded him from taking the oath on account of the Latch, a ja. 3.Keb.3S9. 

difficulty of the articles. And this matter upon grave refo- 

)ution, and in an honourable and very large aflembly of the 

nobles was decreed againft Brontefy that is to fay, that for [Mt-OfiT. Sheriff; 14^ 

° '15. Imp. Off. Sher. 4SI. 

the contempt of the ancient law, i. that every fherifF a^ the 3.1^^. 116. Carth.307. 

beginning of his office (hould be fwom, he fliould pay for *^J;^^ ^"^ **^ 
his fine to the queen one hundred pounds, befides being 
imprilbned for five weeks. And alfo one hundred pounds paiiiainefit,*x6. Dy.ii?. 
was adjudged to the queen according to the ftatute [8. H. 6. ^ 57. xo. Co. 100. b. 
c. 7.] for the falfe return; and alfo an imprifonment for a 
year without bail or mainprize. And Hyde was fined at 
twenty marks, befides imprifonment for two weeks, &c. 
And alfo Bronker and Penruddocke were bound by recog- 
nizance to ftand to the arbitration of four of the nobles for 
^e one hundred pounds due to Penruddocke* But Sir John 
7hyHne was bound to Bronker in three hundred pounds to 
iave him harmlefs from bis return, &c. , 



♦ [ 169. a. ] 
(20) A MAN took a diftrefs of beads in the county of Diilrefs taken in tha 
Wilts in a place that is within the honour of ^"^^'^ 'Lfdriv^'^ 
Wallingfiriy the caftic and court of which are within the ^^e wille of w, which 

^ T» f I I * 1 « * r 1 n 1 '• i*^ another, and where 

county of Berks^^ and chafed them * as far as to the caftle, the coon of the honour 

and there deliverance was made : and at the fuit of the '*» ^^ "^'^^ adeurian 
' may be direacd to the 

defendant the plaint was removed by accedas ad curiam (henff of the latter 

di«aed' to the fheriflr of Oxford (y«.£.r-t,.] into the :::7i ."inffS! 
bench ; and there he counted of a taking in the place afore- ^^' 
faid in the county of miis^ and this was good by the ^o! Aff/ji. ^J^^'^'b 
opinion of the Court. Baft. Term, 29. £• 3. [31. a.] x. H. 6.3. i».£. 4.11. 
and f«e iH ♦ 8. £.. 3. ia a writ of right. {f.n.b. lof note r«; ] 

Wilkes 



[ 169. a. ] Trinity Terra, i. .Queen Elizabeth. 



inCnr'Ward'. ^ Willces agatnft Leufon. 

B^^Urei^fuu (j,j TT/'ILKES, who was merchant of the ftaplc, wh« 
tfusetufitmt^lmmjis, died in February laft paft, made a feofFment in 

wamnty tothem, their brother, and another, of the manor of Hodnel in the county 
fiwmi ^4ui»aJ^*wLvti ^^ ff^tn^ick^ and die deed, (fecn) forfcvcn thoufand pounds 
only an citatc for life, to him paid by the feoffees, of which fum he made acquittance 

'J'hc heir is eflopped . ._ jtrti t.^.^ i- 1 Lt^ 

^omfaUifying the con. m the ume deed (although in faa and m truqi not a half- 
fd^'^'h^dt^^f^ff P^""^ ^** P*^^^' 2*^^' granted, and confirmed &c, *< Ad*^«- 
mcnrofhisanceftor. ^^ dum eis et b^redibus fuis in pirpetuunh ad proprium opus 

^.IJ^ff^tv^t: ** '^ «/«"« '»'^ ^- ^- " ^ '■» /«?''«««»." and not 
out confideration,^ but «< haredum fuorufiiy* together with a claufe of warranty to 

deed^onwi office 'find, them, their heirs and afligns, in forma pradi£la : and not- 
ing his dying fcifcd, the withftanding this feoffment he occupied the land with (heep^ 

matter o£ the ward^i o • v 

cannot remove the feof- and took other profits during his life; and afterwards his^ 

«res on examining in- j^^^^j^ ^^ f^^^j ^^ ^ jj^^ ^[^j^fy extremum by office, that he 
totheconfiderat.cp.and ^ •' ' ' 

retain the land untU iec. died feifed of the faid manor in fee, and one /• Wilkes his 

S'^'A^he^^cirroi ^'^^^^ off"" »g« fo""^ ^'^ "cxt heir, and a tenure in capitc 
profccute his i.very, the found, and now within the three months the faid feoffeet 

queen mufl adnt thv* *,., - , •!.« 1. *. 

fcoffctstothe.rtravtrfc, fued in th^ gpurt of wvds to be admitted to their craverfe, 
and to have the farm, anj ^ifo to hav? the manor in farm until &c. And although 

a. Co. 75. a. And. Si. the faid /. TVilkes the brother had tendered a livery, yet he 

136^ 199. aoo, I. 1j^ j ^( hitherto profecuted it, but for caufe had difcontinued. 

3. Co. 21. a. ^ 

I. H. s. c. 10. Raft. And Whether now the mafter of the wards at his difcretion 

**^' **' cowld remove the feoffees by injunSion out of poffeffion 

upon examination of the (aid confideration of the faid feoff- 
ment which was falfe, and none fuch in truth, and retain it 
in the hands of the queen donee et quoufque i^c. was a great 
Dy. )7y. pL ft9. queftion. (22) And by the opinidn of the learned counfel 

stamf. Prerog. . ^^ ^^ court he cannot do it, but the queen is bound in 
juftice to give livery to him v^ho is found heir by the office, 
[Sec la. Car. a. c. 14.] or if he will not proceed with that, to grant to the tenderers 
Pk>w. Manxers cafe, the traverfe, and to have the farm, &c. the requeft above* 
6a. 4- Co. 76. a. 71. mentioned. And this by the ftatutes 34* E. 3. [c. 14,] and 

b. Dy. 7a. 146. b. ' ''^ ^ ^ ^^-^ 

191. 337. a. a. cro. 36. E. 3. [c. 1 3.] and 8. H. 6. j_c. i6.] and 3, if. 8. [c. 2.] 
76. ^^^^"^^I'^l' notwithftanding the opinion of Brian and others in Ben- 
Devife, aa. a7. H.8. Jiede*s cafe. Trill. I. i/. 7. [27. b. pi. 5.] fecundum nova^ 
Perk. 239. 55^ Piow. additiones et reporta. And note, that no averment can he 
539. Bro. Eftates, allowed to the heir, that the faid confideration was faUe 

«fO B N C 181 ** 

V<^. D7. ^Ai. againft the deed and acknowledgment of his a^cdlori ib^ 

that 
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that would be to adimt an inconvenience, f And note the [3.TennRep.475. 5. 

limitation of the ufe above, for divers doubted whetlier the BroParL^. 7"] ^ 

feoffees (hall have a fee-ftmple in the u(b, becaufe the ufe is not 

exprefled, except only " to themfelves (by their names) for 

" ever;" but if thofe words had been wanting, it would have 

been clear enough that the coniideration * of feven thoufand 

pounds had been fufiicient, &c. for the law intends a fuf- 

ficient confideration by reafon of the faid fum; but when piovr. 309. 171. 

the ufe is exprefled otherwife by the party himfelf, it is other- ^ ^- 74- *• 

wife. And alfo the warranty in the deed was ** to themy their 

" heirs J and aJJignSy inform aforefaid^* which is a declaration 

of the intent offVilkes^ s. that the feoffees (hall not have the 

ufe in fee-fimple ; and it may be that the ufe, during their 

three lives, is worth feven thoufand pounds, and more, &c. 

And fuppofe that the feoffment* had been " to have to them ^y',^\^' '^' ^ 

*' and their heirs to the proper ufe andbehoof of them thefcof- C*"* 155. 

« fees for the term of their lives for ever for feven thoufand [l' ®*^* ^^: *9S- ^9^- 

Shep. louch. v^- 109. 

«' pounds,'* would they have any other eftate than for the term i. Wood's Conv. 265. 

of their lives in the ufe ? I believe not ; and fo in the other *^^ 

cafe. 

t A rent de novo was granted to one and his heirs to have to him and his heirs to the 
ufe of him and hishcirsdurin^^ the life ofS.; and by Serjeant DoddeivIdgf, becaufe the 
intent of the grantor appears to pafs only an eftate for life, no more iLall pals, to which 
opinion the J uftices feemed to incline. Dai>is's cafe [Mo. 876.] Eaft, 7. Jac, C. B. and 
there Coke and Foster faid, that it (hall be a fpecial occupancy of tae rent. 

Hi/, 37. £/. B, R, A cafe was thus : Price made a jointure to hisw/c for life, and died ; 
afterward* the wife married one Horfi, and (he and Hor/e maHe a feoffment of the jointure 
ro /. S, in thcfe words: ** K»ozv that R. Hoifc and t:j x'tfe have gtvtn and gram ed unto 
** /. 5. one mejuagi called Tvurjon, to have to the aforefaid I. S. bis bars and ajji^m^ to ibe 
** foU ufe of /. S. and bis be'trs for tbe term of the Ufe of tbe faid Katberine** And the 
doubt was, whether it was a forfeiture. And by Wray and otliers, it is a forfeiture, 
bccaufc ^' for tbe term of tbe life'* refers to the ufe only, and not to the eftaie and ufe. 
Clexch wiihed to confidcr it. Trtn. 31. EL B, R. between Priee and Hoe, where it was 
the better opinion that it was a forfeiture. [Cro. £1. 131. i. Leon. 125. Owen, 64f 
And fee 14. Vin. Ab. Tit. Grants, P. a. and the note there.} 



I i Michaelmas 
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Michaelmas Term* 

1. and 2. Queeii Elizabeth. 

Sir Richard CrumweU's Cafe. « 
The king grtntsaftreft (i) T/'ING Henry S, by letters patent dated in the 33d 

Marts' loi^«p°cnc y^^*" ^^ ^^^ '*^^g" ^^ ^'^ °w" Certain knowledge and 

hundred deer there, and mere Hiotion gave, granted, and to form delivered to Richard 
the^'^cndTf the ?eim. CrumweU^ knight, ** his forejis of Traybridge and Sapley in 

A grantee in fee cannct cc //,. county of Huntingdon^ habendum to him with all its 
kill or g:ive warrant fcr ' -^ ^ ' 

any deer there during *' farts^ members^ farceUy a7id appurtenances^ for the term of 

the term. tt eighty year s^ p^yi^g fix pouvds thirteen JhiUings and four- 

the game pafles. ' " pence by the year^^ l^c. with this claufe, s. ^^ and the 
Jerk. Cent. 5. c. 63. " aforsfaid R, C. his executors^ and affigns^ fhall keep^ havcy 
p^^ gg " and maintain in the'forejis a f or ef aid from tinu to time during 

2, Bulft. 190. « the term aforefaid one hundred deer^ and the fami^ or other g 

" like them in number^ in thefaid forejis at the end of the 
^' term aforefaid Jhall leave to the faid iingy his heirs^ and 
^^ fuccefjhrs^^^ without any other refervation of the game. 
And now Lord Norths who had the fee-fimple, would have 
taken of the game, or given a warrant there: and as it 
feemed to the greater part of the Judges and Serjeants of 
Xa, ttii tiA.1 '^^^^ houfes, and to the Attorney General, he cannot, for all 

the game was included in the word and name of foreji-^ and 
- the one hundred deer are riot referved to be killed or any of 
them, for then it would not be poflible for the leflee to per- 
form his covenant above-mentioned, but it is referved only 
for the maintenance of the game and foreft. 



* r 170. a.] * Lord Powis*s Cafe. 

AfupcrfedcMs does not L'e (z) T N the court of wards it wa5 moved as a great doubt as 

upon a m^.d^mus pcfi 1 fojj^^y ^^^^ jg to fay, that where a writ of mandamus 

mcrrartf or on a dum ' '' 

{Ijufi extntrvm, but the po^ mortem of Lord Poivis was awarded to the efcheator of 

vfl^thcVfficc"" ^^ ^^^ county of Salop<, and by virtue thereof the efcheator 

The efcheator being charged an inqucft, and they were agreed upon their verdict, 

commanded by the writ , , , , . 1 • 

*' jvcd fif^erdffir where and delivered it on paper to the eicheator, yet before the 

''^T'^^hoide^^^^^ ^"S^^^*^'2 and fealing of it (which was agreed to be done at 

could not be amended. another 
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another place and day, &c. a writ of fuperfedeas came to- the An office found by the 

ri_ t_i--r Tfi 1.. 'f ,.1 • inqueft, though pur on 

cicheator at the fuit of one Harbert and his wife, which writ ^^^pn, is not complete 

recited (with an ** although we by our writ havi command:d tiJT indented, ingroffed, 

« you that ^e.") s, all the points of the former writ to the jentcent s C.64.SC 

end of It, •* neverthelefs for certain caufes us thereunto efpe- 

** daily movingy command you that from every execution of our F. N. B. 253. b. 

« aforefaid writj or of any ether writ thereof made or to be 

" made^i or from the taking of any inquijitlon by virtue of your 

" office after the death *of the f aid Lord Powis, of lands and ^^ ^^ j^ ,j, 

** tenements which were his^ taken by you or to be taken^ 5- Co- ^^• 

5. Co. III. 
** SUPERDE AS omninoy** omitting the fyllableyj t ^^ ^^^ word 

written at length fuperfedeas. And the opinion was, that the 

efcheator would do beft to make a return into chancery of 

the office, and alfo of the writ of fuperfedeas^ in heec verba^ 

and alfo the fpecial matter of the verdift given before the Nofuch/i^«rfr«ifin 
, ,. , , , y» . . L ** Rcgiftcr in print 

delivery as above, et valeat quantum valere pot eft : which imong the writs of >- 

was done accordingly. {?) And afterwards in Hilary M*^*^* «*««»^.*»««- 

°' ^'^' ' fore, iec And m F. 

Term it was again argued, &c. and it feems that no fuper^ N. B. 255. if the writ 

fedeas will lie in this cafe, but the efcheator may difobey it if "^ ^^ '!^t^,7'^ 

he will, becaufe it is the fuit of the heir to have his land, the fuitor by force, he, 
J , J. \. t r 11 /hall not Iwve fcveraL 

and no other ordmary means has he after a year and a day, 

- . ,. , ^ ^taraf. 52. Cra Su- 

any more than m a diem clavftt extremum (a). And by pcrfcdeas, 25. 

4. H. 7. [16. b.] in the cafe of the office pofl mortem Lord \^ ^- '^- '*-^**'' 

Dacresj it is faid by Fairfax, that it was adjudged in thp^ 

time of R, Newton that no fuperfedeas lies on a diem claujk 

extremum. And alfo long quinto Ed, 4. fol. 132* agrees^ 1 

where it is (aid that neither by great feal nor by petit feal» 

when it is the fuit of the party, (hall z fuperfedeas be allowed, 

Alfo it feems, prim&faciey that the writ of fuperfedeas comet 

too late, becaufe the efcheator had fully executed the writ in 

all points, when he had the verdid in paper, and in that 

place the ftyle of the inquiiition (hall be made where the 

verdidl vTas given, and not where (he jurors feal, if it be at 

another place. And the return of the writ is np part of the 

execution of the writ, for upon a return of mandavi baUiv9 

Hbertatis cut executio iflius brevis tetaliter pertinet facienif^ 

the (herifF (ball make the return of the writ, and the bailiff 

\ Orig. &f ^ 

(a) As thefe writs iflned only on the | c. 24. all tesuret were altered to cofflxnoa 
death of the lung's tenant in capite^ they of I focage. 
courft became obfolete when by la. for. 2. | 

lia *e 
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11. H. S. Cro. 201. the execution. And note, in ^c fupirfedeas the efcheator Is 
not retrained from making a return, but from fuch inqui-* 
fitlon as he fliall have taken virtute officii^ and that is none, 
for the above inquifition waS taken virtute brevisj fsfr. Yet 

Kift. Efchcators, 1. fee the ftatutc 34. E. 3. c. 13. which is, that each efcheator 
* [ 170. b. 1 ^^' ^^ ^^ * inquefls of his office by good men, &c. and 
that the inquefts of taken be indented between the efcheator 
and the jurors, &c. And in ftatute 36. E, 3. c. 13. he Cball 
take fuch inquefts by good men, &c. by indentures made as 
in the other ftatute. (4) And alio in the ftatute 3. i/. 8. 

kIh. Hchcatore',ti. ^' ^' '^ ^J efcheator take any inquifition or office of lands 

4. Co. 74. I. H. 8. not found nor prefented by the oaths of twelve men, and 

indented, and by them fealed, &c. then a forfeiture of one 

hundred pounds, and the reft of the &me ftatute which 

charges the efcheator to deliver the counter-panel of the 

office or inquifition indented and fealed, &c. by which words 

it feems that the verdi£t ought to be given, engrofled, 

indented, and fealed by the jurors. But quaere if the firft 

ftatute fliall be intended of offices or inquifitions taken virtute 

brevis ox virtute officii^ by reafon of thefe words *' cfhii Sffice j** 

* and to this point I have feen in a book of Mr. Gyll^ bound in 

.black leather, marked in this manner, viz. Indorfatur fupra 

qfficium poft mortem Drugonis Barantine ex officio Efcatoris 

Office dcvant Efchea: capto in ahno 4. reg. H, 5. fic. MEMORANDUM, quod ijla 

Bro' Amendment 18. inquifitio adjudicata fuit pro nulla et vacua pro eo quod eadem 

5. Co. 46. 119. inquifitio non fuit capta per indenturam inter efcbeatores et 

juratores tn tnqutjitione pradi^a nomtnat juxt formamftatuti 

de inquifttionibus per efcbeatores ex officiti fuo capiendis ann* 

regni domini Ed. nuper regis AngV proavi diSii regis H. 5. 

[Vin.Ab. Amendment, n^ gjifi^ ^nd afterwards the refolution was by the JudEes. 
(A. a.) Com. Dig. A. ^^ ad 

mcndmcnt, (D.)and of S. DyER, SaUNDERS, WhYDDON, BrOWNE, A. RaSTAL, 

writs amended for clc- ^^^ Weston, that thc fuperfedcas does not lie in this cafe; 

rical errors, fee 1. « , 

Black. 462. 2. Bbck. and alfo that the writ Ihall not be amended:, but for the 
Tcmi*^^^«2 \. ^^^^^^ *^y ^bought, that before the ingroffing, indenting. 
Term Rep. 659. 4- and fcaling, it is not a verdift, and fo the fuperfedeas came 

BlT^f^'s^i.f' '*""' ^''"^ ^"^"g^ 'f »^ ^^y '^ ^^^ ^^^- But Catlyn, Chief 

Juftice^ was againft the opinion in the firft two points, but 

as to the fealing and indenting he agreed with the others. 

[Imp. Off. of Sheriff, ^nj at length, at the end of the Term, the inquifition was 

BmrDiOTeifin, 11. received and allowed, and the party that had Che fuperfedeas 

driven to his traverfe* 

PeUes 



Michaelmas Term, i . and z. Queen Elizabeth. [ 1 70. b. ] 

Pelles againji Saunderfon in B. R* 
( c) npHE farmer of a reaory fued one of his parifli in the ?" » prohibition to a 

1 ,/-/,.! i *^ /. f J fuit for tithes of TO^wr, 

eccleuaitical court for tithes of wbeat and rjr^ the land beinsfugsefted 

growing in fixty acres of land, and the defendant f f^^ed a ^^ ^^^{!^Cxih^ 

prohibition upon the ftatute 2. and 3. £• 6. [c. 13.] fug- tithes of woo/ and Am^f 

getting that all the fixty acres were barren heath and wafte ^ ^^^j^^^L^ 

grounds, and by reafon of the barrennefs have not been ftatute the lame tithes 

charged within time of memory with any tithes until the ^n'^cars^^the ^on 

plaintiff had improved thirty acres of it, and converted it^to """"^ have a coniul- 
•11 « .- . , L . • r .^ . , ^ . , tation, for he hat not 

tmage>&c. 10 that by the intendment of a provifo in the faid fued for tithes of thefe. 

ftatute (although by exprefs words fuch ground is not dif- Jenk.CenL5.c.65.$:C. 

charged of tithes for fevcn years after the improvement) he j,*, * ' 

ought to pay no tithes within feven years, &c, and proved ^^ *9*- 3°*- 

Co. A4aK« Char* 6$C* 
that fuggeilion within the Ax months by witnefl'es according Dy. 349. pL 16. 

to the ad. And upon the attachment the parties appeared, 

and the defendant in it * defended the contempt, &c. but he * [ lyi. a. ] 

took no traverfe to it ; for it is not the bradice in B, R. ^, „, . 

^ Noy, 13. Plow. 264. ■ 

as it is faid i and pleaded that the faid fixty acres were Plow. 469. R. 7^ . 

fruitful, and not barren, as the plaintiff fuppofed, and upon 

this joined iffue with the plaintiff} and it was found by 

verdift, that as for thirty of the faid acres they were barren,' 

as the plaintiff had fuggefted ; and as to the refidue they 

found that it had paid tithes of wool and lambs at all times, iS.£l. ^^. b. 

(5) Fens or marih grounds which are drained (hall pay tithes in 67 [7] years, and not 
fooncr, 2. E, 6. c. 13. Trin. 38. EL B. R. 

Htl, 5. Car, C. JS. «|» Sconie*% cafe. It waft refolved that tithes are due and payable of all 
mills, unicfs they be as ancient as 9. E, 2. and before ; for mills more ancient are difcharged 
of tithes by the ftat. An, Cler. [c. 5.] 

HiL 5. Car, C, B. <t> Between Pain and Evans, a prohibition was awarded to the bilhop of 
^'. Afapb, where it was awarded that tithes (hall not be paid of ancient mills, j. before the 
time 9. E. 2. and there alfo it was holdcn by the Court, that if fuch ancient mill fall, and be 
rebuilt upon the ancient foundation, the discharge of tithes (hall hold good and revive. 

Eaft. 10. Car, Serjeant Hitch am moved, that before the ftatute de cUro no tithes 
at all were payable for mills, but the faid ftatute was lex inde creaii'va. But/^r Cwr" it was 
adjudged that the common tradition, that no tithes arc due of ancient mills, is to be under- 
ftood of very ancient mills, s, before q. E. 1. only ; for after that, and before memory of 
ouranceftors, thcv ought to pay tithes. Bro. [Prohibition] The cafe of Tanner and Kirk-^ 
ham, in \C'jke\'\ New Book of Entries, 463. 

Barren ground is under ftood by the opinion and judgment of the commonjlaw, to be whereof 
no profit arifeth or groweth ; and that ground which hath been ftubbcd, and after bearcth 
corn or gral's, is not barren. Wafte ground is undcrftood fuch ground as no man doth chal- 
lenge as his own, or no man can tell to whom it crrcainly bclongcth, and licth uninclofed and 
unbounded with hedge and ditch; but the ground that lieth inclofcd and hedged and 
ditched in, and the land known, is no wafte ground. 'SiuoJ notaper Curiam, Heatw ground 
is underftood that ground that is difperfcd, and licth at common. Bundlol'e [80. pi. 12a.] 

Eaft, 41. EUk, a, fued in the court chriftian for tithes of pigeons, and other tith s, and . 
had fcntcnce, although the defendant had tendered one finglc witnefs of the payment of 
tithes of pigeons ; and upon this iuggeftion a prohibition was awarded, and arrcr wards a 
confultation for the refidue \ with exception that they in the court chriftian Ihouid not pro- 
ceed to ^ive coft» for the pigeons. 

t Orig.ySrrs . . 



[ I7I- a. ] Michaelmas Term, i. and 2. Queen Elizabeth, 
yehr »7. &c. (6) And hj the opinion of the Judges of both 

M^\eS'^^' benches (except Whyddon), the party who fucd in the 
fpiritual court {hall have a confultation for the faid refidue : 
to which Saunders> ChUf Baroriy agreed. Note, the 
above ftatute was miftaken, for the parltament was fuppofed 
to commence on the 4th day of November^ in the 2d year of 
E. 6. which was falfe, for it was a feffion by prorogation. 
And yet afterwards, upon better advifement and examination 
of the verdick, which in the premifes of it is found for the 
plaintifF in tjie prohibition, J. that it was barren, as the plain-. 
tifF had fuppofed, and that it was fo barren, that on account 
of the barrennefs thereof none had paid tithes, although after- 
wards they find that for thirty acres they had paid wool and 
». Inlt dJ5. k. Iambi. And becaufe by another provifo in the fame ad, 

fuch tithes as were paid before {hall be paid within the feven 
years after the improvement, ire, and not any tithes of other 

f Cro. Elix. 306. 736. nature; and becaufe the libel was not for other tithes in the 
1. Term Rep. 4*7.] 

{aid fixty acres, but only for wheat and r^i-^ the party could 

r4.C0m.Dir CI 5. (27. .'^ ^,., itiL -1 

4. Bac. Ah. 246 ] "°^ ^*^^ a confultation, but was told that he might com- 

mence a now fuit in the court chriftian for tithes of wool apd 
lambs in the thirty acres not improved. 

(6) Mich. 4», 43. Eli%^ Rot, 127. B. R. l^'ebb v^B^a/ [Cro, Eliz. 819.]. Upon prohU 
Ution the pLiintiff fuggt'fteU that he had been ufcd from time whereof &lc. to pay three 
fliiliings and four-pence for all great and -^ j'mali tithte^ except corn grtjwing upon fcventy 
acres of land, knd made his proof by two wicneffe* according to the ftatute ; but they teftified 
that tne courfc was to pay tour lhiilin;;s, and by the Ju.igc* a prohibition was awarded ; for 
although Jie has failed in the proof of his prcfcripti<»n, y. t fo much ib proved, that the fpiri- 
tual court has no caufe to proceed for tithes in kind. DuUDLttiDCE faid, that Mtcb, 3+. 
and 35. EL ^ Bird and Cjlltfigwortb, in a like cafe a cnnfuhat on was awarded. P0PHA4M 
anfwered that the opinion of the Judges of C. B. is now to the contrary, for %vhen a modMs 
decimajidi in one fort is fuggefled and another proved, we ought not to award a confultation 
to give them authority to fue for tithes in kind, but to fuc for tithes in fuch kind as is proved. 

+ The original is mconi, perhaps for nieuty (lcf&,) by mifukc. 



Replevin in Kent Tuikc agaiYift Frcpcliam. 

waU of bu body, and if (7) /^LEMEN'T Fnncbam feifed of lands in fpe holden in 
he chance to d,ewir^/ ^ focage by his laft will in writing devifed it' to his 

bars of tii bMy, Ttm^iTx ./- . . 7 !-• » ».• 

der ovcr> gives only an wife during her life, remainder to one Clement Frencham his 

eftaw in fecial tail couriTi, and to the heirs male 0/ his boJy begotten, and if it Jbould 

[BendL 68.] 1 happen that the faid Clement his coufm fliould die without 

' ly^fu' ^''' y ^' *''>^ ofhisbcdy lawfully begotten (without fiiying " maW* or 

(7) Hil. 17. EUx, A. devifed lands to B. amdbis heirs medi^ and that if he died without 
hetr fif bis body then it ihould remain to B^ in fee, and died ; and adjudged that S. hat only a 
foecial tail to hi.i^ and^is heirs male. [i.Eq.Ab. 197. 8. Vin. %j^, x.Bac, 68. 3. Com. 
I>ig« 30- bee Cowp. 234.508. 410. Uougf. $%xJ] 

^^fu€h 



Michaelmas Term, i. and 2. Queen Elizabeth. [ 471. a. ] 

« fuch heir'\ or any thing of that fort), r«mainder to one »• J^cb^ "95- }^^' 4- 

-^ ' ' ^ ' . . and 5. Ph. and M. Rot. 

Alexander Frencham his coufin, and to his heirs male in ^22 accord*. BcndL 

fcc-fimple, '« <7«rf/or /^iri of heirs maUy t) remain to the next ^^ ^^""^^^6^ » ^^ 

" iE»«Vi ;w^// begotten of that kind andftock of his body law- m a. 13. H. 7 17. 

«'/«//> begottenr And the firft ii? remainder had iffiie a „ ^'^f ^^^^/jj." 

daughter, and died without heir male of his body. The a. Bra layic, 22.- 

doubt was, whether his daughter fhould have the land by the ^ 3^^ ^^^ plow. 4x4! 

eeneral words after the " if it fhould happen^* above men- 376. 3. Cro. 16 27. 

> . r II . ^ i_ H. 8. 27. a. I. Inlt. 

tioned. And by the opinion of all the Court that makes no 21. a. 1. Bul£ 223. 

general uil to the faid Clement^ only to the heirs male &c. ^^'^Y'^ . .. 
o > ' / But It fccms otherwifc, 

for the intent of the devjfor appears exprefsly by his fubfequent if it had been by the 
words : and fo it was adjudged without arguing the demurrer. ^^^^^ ^^^Z 

in tail 

— "^[171. b.] 

Ha. I. Rot. 131. 
* (8) A TAKING of beafts is fuppofcd zt Northcerney Avowryfor taking bcafts . 
x^ J _* • 1 II J *!. i: ij «.u .. in A^. m a common field 

in a certain place called the common field, other- ^j^aer dcmift from B. of 

wife the common down : the defendant fays that the place in the/*:vjmy«fe,contain- 

..,- . ..riri n- ' 1 « tt ing three hundicd'acret, 

which ore. contains in itfelf by eftimation three hundred acres b^j., that bctcre c. had 
of pafturc, &c. whereof before the faid time one JV. Par^ anything m the/t^wi;. 

fuc, the archbifhop oi 

tndge was feifed in fee, and demifed in the 4th and 5th year r was fcifcd in f»e of 

of PA///> and Mary to the defendant for the term of twenty '^^^'''^Zloi'^Vl 

years, &c. and avows for damage feafant \ to which the three hundred acres arc 

plaintifF fays, that long before the faid time of the talcing, f^emur'^'llyw^^ 

and before the faid JV. Partridge had any thing in the f*:id «* (^<?th whxh deeds 

three hundred acres of pafture, in which &c. one E. late chancc7) to^. ^. for 

archbifhop of York^ was feifed of the fcite of the manor of year* |^r >/. ©'c. Arid 

»T bad, 

Northcerney with the appurtenances, whereof the faid three xft, Becaufc It neitlier 

hundred acres of pafture, &c. are and at the time of the J^^^rf^.*"'**'''^^^^ 

taking were parcel in his demefne as of fee in right of his *d, Becaufe the fcifm 

faid archbiihoprick, and being fo feifed before the taking &c. )Jc. whcrecif the* three 

to wit in the 3 2d year of //. 8. by indenture, one part hundred &c. are par- 

I /- #• 1 1 • t^ » r 1 r 1 /• . 1 t , . /^ , ccl : and alfo it is fup» 

whereof was fcalcd with the feal of the faid archbifhop, and pofed common field. 

now remains of record in the court of chancery, demifed the 3<l> Becaufe noprofcrt. 
/" r x. r•^ -li- x ^ s 4th, Bccaule it i» a yii» 

icite of the laid manor with the appurtenances whereof &c. eftate of a term, and 

among other things by the name Sec. to one J. B. for the P** "Jjff <*o*> not^iew 

° o / how he came to it. 

term of fifty-one years, *&c. which leafe was confirmed by Oy. ,57. 

the dean and chapter by their writini; in like manner remain- *9- Aff. 55. Plow. 39. 
^ ^ ^ 26. H. 6. QjjcEftatc, 

mg of record in the faid chancery, without faying " tvhich he 6. 

" bring: here into court \'^ by virtue of which A. B. was 

poiTelTed &c. whofe eftate and intereft the (aid plaintiff hath, 

and at the time of the taking had (without faying how) \ 

wherefore he enterod) and was poflelTed, and put the beafts 

114 &c. 
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&c. until the defendant on the day and year in the declaratiotf 

3. Cro. 6so. took, as &c. And to this the avowant demurred in law. And 

[Cro.Eiiz. 30. 5. Com. by the opinion of the Court the bar is not good for four 

Dg. 1X1,112.] caufes: ift, It does not obviate or meet the avowry by 

K r 2^ *2 E 6 *B ^^^^^^^^ ^"^ avoidance, or by traverfe, &c. but is merely a 

N. c. 384. 407, bar at large ; unlcfs thofe words " hi/ore W, P. had anj 

'* thing" be a confeffion and avoidance of the eftate of fV- P. 

as patron of an elder right and poiTeflion than the archbifliop 

who was the leflbr of the plaintiff had, &c. Idio quan bene 

of this. (9) For Fitzherbert, in title Replication and 

Rejoinder^ has a cafe in T. 41* E. 3. which I do not find in 

14. H.6. 6.ji, my book [It is Fitx. Ah, Tit, Replica, pi. 59.], s. In tref* 

^ ^^ pafs for grafs carried away, the defendant pleads liherum 

tenetnentum^ and fo juftifies ; the plaintiff fays, that a long time 

before the defendant had any thing in the freehold, one A B, 

was feifed in fee, &c. and leafed to the plaintiff for years yet 

unexpired, wherefore he entered and was poffcfled until the 

6. Co. 25. 3.H.6. 31. defendant comnnittcd the trefpafs, without other words; and 
I. Saund. 23. 

this was holden good, &c. The fccond caufe— For that the 

pIuintifF has alleged that the archbifhop was feifed of the 

fcite &c. whereof the three hundred acres &c. are parcel &c. 

and this cannot be intended, |. that fo much land can be 

7. 25. E. 3. 7- 40- 38. parcel of the fcite, and alfo it is fuppofed common field or 

AJT. 28. 4. Mar. 159. 

b. IX. H. 4. 41. a. down; wherefore &c. Alfo the third caufe — The leafe of 

7. H. 5. 7- »9-/l- 6- the archbifiiop and confirmation of the chapter arc pleaded 

6. 15. E. 4. 16. J. ^ . ^ ^ '^ 

H. 7. 29. Dy.29.b^ only as enrollments of record in the chancery, without 

* [ 172. a ] (hewing the originals here, and alfo without (hewing * any 

[EuL Ni. Pr. 250 &c. cxcmpiification of them. And becaufe the JefTors and con- 

Com-'*Dig. 400.Y ^ firmors are corporate, they cannot make a leafj or confir- 

6. Co. 38. Perk. 64. tnation tvithout writing, which ought to be (hewn to the 

4.S.H. 7 9- 39-^-^. Court r*;^). Alfo as to the laft-r-The conveyance of the 

17. E. 4. J26. b. B.N. • / -^ 

C.440. 2. 11.30. K. 6. inicrell in the term of one jf. B. to the plaintiff by a qtu 

JO. • 7^*-^ 7^ •*3^- e/Intd is not good, becaufe it is a particular ellate of a term; 

Ift«ff, 31. fitz. Que. and alfo the plaintiff is an a£lor, and by way of title, &c. 

I^ite, 3. 2. iS. 4. 26. . , ,, 1-1 r . 

JO. Plow. 56. See And afterwards judgment was given lor tne avowant Without 
i.lnft lai.a. art^ument, for Weston and Harpkr were difcouraeed 

[5 Com. D.£. 80. 81. ^ .. f .. r u j ' 

SKiimtr, 3^)3.3 from argumg it, for tne caules above-mentioned. 

7ri7r. 36. El^z. C. B, Rot, 134. In an ejtSiione firnije\iy Gffe againft tbtfrfion [Owen, 
16. J c\ct;ption was taken- to the pleading, becaufe the defendant had pleaded a que ejiate di 
the Ic'Jce of the abbot without flic wing how he came to his eftate. Cut\ ■* That is a good 
•* exception, for he ihall be compelled to fliew how he came to his eftate of the terna, inafmuch 
<* as that cannot-bc but by legal means, contra of freehold." 

I ■ . < ■ I ■ — ■ - -■■■ ■■-.■■ , , 

(a) By 4. and 5. Ann. e. z6. the want of ^profcrt is aided on a general demurrer. 

Rat- 
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RatcHffe's Cafe. 

(10) /^NE was oudawed after judgment in debt, and then y^ d«nceIlor not 

came gratis and furrendcred himfelf in C B, where ^^"f certified whether 

he was condemned and was committed to the Fleet (as he ment in debt had "'atJl 

ought to be, but yet it is not ufual) : and there he fued out a ^^^ the piaintiflFomot, 

®. -^ ' >flu?d his pardon ita 

certiorari direfted to the Chief Juftice of the bench to remove qud fitt reBux a atria, 

the tenor of the record of outlawry into chancery, and alfo "^^j*^,^ it^ouid be ifa 

to certify the truth of his furrender, and being in prifon; and though .nf,.e plain* 

Which was certified accordingly, without faying any thing, I^o /ri^^">X'* and*^ 

whether the plaintiff was latisfied or not : and upon this he .«^'* returned thc|ftir. 

had his pardoA ita quod flet reSfus in curia ifc, where it fhouid 

...-.- . , 1. 1 . i_ n . '• " 7 20. 3o.Afl: 20. 

be ita quod fatu facer et querents^ by the precedent m the 000k 4. & 5. p. & M. Rot. 

of Entries of Mr. Jenerj fol. ig. And upon this he fued out P^.' ^''•^Af*'' ^^ 
-^7 • Exigent etUtlawry I, »» 

two writs of fcire facias agairift the plaintiff, and upon two 

nihils being returned, the pardon was allowed and the party 

difmifled of the outlawry, when in fa6t he had made no latis* 

faftion to the plaintiff, ^are what remedy is there for . 

him-? (11) And fee ftatute 5. Ed, 3. c. 12/which is, where 

the defendant in trcfpafs for the king's fine, and at the fuit of 

the king is outlawed, he (hall not have a charter of pardon 

until the chancellor be certified of the fatisfaftion of the 

damage tovthe plaintiff: but the ftatute fays nothing of out- * - 

kwry after judgment in other a(5lions, but only where the 

outlawry is upon procefs before appearance, and in that cafe 

no charter fhall be granted until it appear to the chancellor 

by certificate &c, that the perfon outlawed has rendered him* 

fclf to prifon in the court out of which the exigent iffued, 

and ht fhall not be delivered until the plaintiff be warned * ' ' 

and the warning witneffed to maka the plaintiff plead upon ^IfV^^'J'T^u'^*?' 

the original if he choofe &c. And yet notwithftanding thefe Aff. 16. 

(11) 5. Car, C. S, in the cafe of one + MulUneux, Rich ardson, C. J. faid to the Court, 
that a certiorari came to him out of chancery to certify the tenor of a record of outlawry to 
have a charter of pardon. The clerk of the outlawries cngruflcd it, and indorfcd that the 
party furrendercd himftlf to prifon, the outlawry being before judgment, when in reality 
he never appeared or furrcndered himfelf; and the pa'ty at whole fuit he was outlawed 
pomplained of this to the C. J. who upon examination of the clerks and prothonotaries found 
that upon all outlawries the clerks of courfe enter upon the roll that the party outlawed 
furrendcred himfelf, and fo they arc always certified, although it be falfe. And this prac- 
tice was allowed by the Court 5 but to fatisfy the ftacutc 5. E, 3. [c. 12.] and for the benefit 
of the party who lues, they ordered that there ihall be no fcire facias on fuch pardon, until 
the party who fues the pardon has appeared to the a6tion of the party, and this order wai 
commanded to be obferved and entered in every office of the court. And the reafon of 
the entry of courfe, that he had furrcndered himfelf, where he docs nor, is for the cafe of the 
fubje6t, bccaufc it would be a great inconvenience that fubjedts in the remote parts of the 
kingdom being outlawed, could not have a pardon without making a pcrfanal appearance 
in court. See uE, 5. i. b. 

1 words 
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5.E.4. 1. I.E. 5. i.b. words of the ftatutc, two nibils in fcire facias have always 
^o "^Co S^^^V 4! countervailed aycir^/^f/. But it appears by Fitzherbert> 
Scire Faciii> 150. 9.H.4. title Charter^ chapter the laft, i. 13. i7. 4. that after conv- 
n."b. zavO^ * ^ demnation in debt if the defendant be outlawed, he fliall not 
have the charter granted until the chancellor be apprized 
that the plaintiff is iatisfied : and the form of pardons of out- 
lawries after judgment is, that the plaintiff is fatiifiid^ or^ 
that upon dtu procefs before the Jufiicis had, it is canfidered 
, that the faid defendant Jbould go quit againji the faid plain-^ 
tiff^c. and no claufe of ita quodjiet reff bfc. for this claufe 
is in the pardon of outlawry before judgment, where he is in a 
L 1 7^ • '^* J fituation to * make anfwer *o the plaintiff. See in the Regif* 
ter thereof, fol. 288. and in the above cafe Ratcliffe was let 
3.4. 7. H. 4.5^*10. jQ mainprife by recognizance to appear from day to day as 
3a 33. 39. H. 6. z. b. long as the Court &c. on account of the difficulty of the cafe» 
* ^ b ^6 a^ ^\t ^^^'^ advifare voluit. And after the year and the day th^ 
iz. la. H. 6. 8. a. 4. b. plaintiff fued out a fcire facias againft the (ame defendant^ 
>3rx9.^H. 6. i».44!a! ^^ ^^^ execution by default, and a capias ad fatisfaciendum 
5^- ^o- awarded, upon which proceft he was outlawed, and upoa the 

capias utlagatum he came in. Whether he iliall avoid the 
outlawry by plea without a writ of error or not, quarehene^ 



Lane's Cafe. 

Where teiuini by knight (l2) ^O HN L^NE fcifed in fee of the manor of 

ferviceof amanorheld J ff^algrave in the county of JV. and holden of the 

lovcrofthekingww//// *» . \ , . ^ , , , 

Icvltd sL&nt Jur graftt ft youngcr Compton^ who was m ward to king Edward znd yet 

rr;;^,SJft'lf wffj witl^'n »ge. »" of his manor of r^rd/ey Hajihges in the faid 
for life, remainder to his county by knlght-fervice, in 7ri?iity Term 33. H, 8. levied a 
Scath rcfolvcd*that the ^"^ of ^^^ f^^^ manor of fV. to one Digman^^fur conufance de 
king was entitled 10 the ^^.^/^ ^ome cio que bfc. and by render took back an eftate to 
wardflilpof h:sfon,and , . -r i- , 

the thTd part of the ma- himfelffor term of life, remainder to his wife for the term of 

nor J for though the ^^^ j|f remainder to the right heirs of the huftand, and no 

wite be in by the conu- ' ° ' 

fee, yet it is the difpo- office was found in the county of N. to entitle king E. to 

u!iTvln«i"m o?^"e the manor of TardUy, but in another county a tenure in coplu 

wife within 3a. H. 8. was found; and upon this only the manor was feized into 

^' *' ^* *' his hands 5 which manor of JT^rdley king Edward in the 7th 

I^^ a* ^ ^ ^ y^r of ^^^ r^*g" granted to the earl of Pembroke duranu mi* 

Tx- o noritate of the faid Compton (except all woods, wards, and 

4. H. 6. *o. Dy. 8. 199* r- 

'* 259 b- marriages). After which grant /. Lane died^ having iflue two 

ions 
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fons both within age ; the wife furviving entered into the i. Keb. la 

manor of ^. and afterwards the eldeft fon died, the youngeft g',b. ryyJl%.^ ^' 
being yet under age : Whether the queen {hall have the 
vvard, and Whether (he (hall have the third part of the manor 
of ff^. of the wife or not ? (13) The Ihtute of 32. H. 8. 
[c. I. §. 17.] fpeaks of jointenancy of lands holden of the 
king, and the fee-fimple in one of them, who being dead hi$ 

heir (ball be in ward notwithftanding the furvivor: and this ^ t^ ^^ j^^m 

icaie is not fo. Alfo the youngeft fon was not heir to the Wiiis 2. 18. H. 8. io.a. 

lather at the time of his death &c. Alfo no office being L^' ^jl Vs^'Bro! 

found, the grant to my Lord P. was void. But admitting it ^^<^* «». Stamf. p.i^ 

to be good, whether the exceptions above which are inci* 26.^/^*53. *!^ iSSj! 

dents and perquifites, or cafualties of the figniory, are good '9S- *>• B«>- Patents, 

or void, or (hall be taken as a covenai>t &c. Alfo whether Raft. Efcheaton, 7. 5. 

upon this finc/vr grant et render o{ Digman^ who had a fee- ^^'^^' ^*V' 

£mple for the tii7ie,(hall be taken within the ftatute as a dif- 3- ^9. Afl'.so. Dy.9i.a. 

pofition of her hu(band for her advancement. And at length J|*] ^^1%^ Vcais b] 
the cafe was ruled for the queen (a). 



(a) But now by 12. Car* a. c. 24. all te- 
nures by knight fcrvice of the king or of 
any other perfon^ and by knight fervice in 
capite and by focage in capiie of the king, 
and the fruits and confcquences thereof, are 



taken away and difcharged. And all tenures 
of honors, manors, &c. held cither of the 
king or any other perfon are turned into free 
and cofnmon focage. 3. Com. Dig, 513. 



Lord St. John of Bletfo againft Francis Saunders. 

/14.) A P LURIES repUgiare was fued in the county To^fiurktrtpiepantt^ 

ofN. for one cow with calf, returnable laftTertn S^ffrct^^^ ^;^ 

in C. B. to which writ the (herifF returned, that he could not of property, and the 

, , . , ^ . « /• « 1 • 1 prefnetate fnboKda if- 

make replevin becaufe the defendant claiined property ; upon fued out of that court. , 
which return the writ de proprietate probanda iffued out of 
the * bench to the faid (herifF, ajfumptis fecum cujlodihtis pla^ * [ 1 73. a. J 
cttorum corona &fr. commanding him to make deliverance to [Sec] Co. Inftfa 145. 
the plaintiff if it be found for him : and that then alfo if he *fi ^ Edi^.' ^TSS.'/*** 
found pledges to profecute, he fhould attach the defendant to 
anfwer as well the lord the king for the contempt as the ^rictate^probanda «. 
plaintiff for the damages &c. returnable on the 0£lave of H. 4.45.24. S.C0.60. 
Saint Afichael this Term ; and the fiaft was, that the property 
was found for the defendant, and againft the plaintiff; and the 
Iheriff offered to the Court to make a return of this ; and -the 
plaintiff would not have it &c. And it was much doubte4 

ivhethec 



[ 173' ^' 1 Michaelmas Term, i.and 2. Queen Elizabeth. 

whether this writ de proprietdte probanda was well awarded 
out of C. Bn or not, for few or no precedents could be found 
of it, but in B. R* it is otherwife, of which fee a good cafe 
1. £.4. fol. 9. where the property was found for the defend- 
ant as above ; and what more (hould be done thereon quaere 
- , welL But theproprietate probanda which is in the Rtgifter 

foi. 145. b. Bro. Pro- [fol. 83. a.] is an original, and iiTuing always out of chancery : 
uT^v^^^ivtAiZTl ^'^^ **^ *^ '^ ^^ undcrftood, I believe, where the fhcriffupoR 
5. 31. E. 3. Proprict. the alias replegiare (which has thefc words, vel caufam nobis 
' ftgnifices quare mandatum nojirum inde alias tibi dire^um 

exequi noluifti^ vel non potuifli &c.) returns into chancery 

[Gilb. Replcv. 9$. 4.^ -'' , ^ ^ 

Bac. Ab. ^8].] that the defendant claims property, wherefore he cannot 

replevy. 
H/l, i\ H, 6. Rot. 433. Curia advifatur^ where the property it found for the defendant. 



Barham againjl Hay man, in Attaint. 

After entry on the icflcc f^.\ ^ N E is tenant at will and fufferance of certain lands 
at wiU, he continued ^ ^' \J i . j./. 

jxiflcmon {Whether the x for which he has paid rent continually, and is diU 

leflbr's accepting future charged by his lord, and an entry made upon him by the 

rent waives the diflci fin, o / » / r y 

and he (hall Aili be te- fervant of the lord, and by his command \ and notwithiland* 

ira\teL["thr'u^''nSi; '"g ^^^^ ^^ continued the occupation of the lands, and fowed 

give a fptcal vtrdidi. them, and afterwards paid the accudomed rent at the day of 

lyio. 24 i.RoLAb.859. payment, 5, at the Feaft of the Annunciation, and afterwards in 

arper s cp. 9 . hjirveft he fevered the emblements, and made them in (hocks 

(15) Eaft. 5. Jac, C, B, it was agreed by four Judges, that where the prcdcccflbr o£ the 
biihop of Gloucfjier made a voidable leafc and the prdcnt bilhop commanded his bailiff to 
receive his rent, and he paid it over to the bifiiop, the Icafe is now made good. The cafe 
was between thc'i» bifliopof GloifcrjicvAnA Dctnby. Note the execution, 245, or ij^q , Harprr^ 5 
Reft. 3. Elix, this cafe is reported, whereby it appears that in anadtion of trcfpafs by leflces 
againft leffbr for taking corn, the defendant pleaded not guilty, and the jury found againft 
the leflbr j upon which the lellor brought attaint ; and it was adjudged that the jurors had 
given a falfc oath j for after the difcharge of the Iclfce he is a diflcifor, and when the dilTcifce 
entered, he had the corn fcVcred, and the acceptance of the rent does not aid in this cafe, 
by Dyer, for no rent was to be paid. ^ 

I'urner's Rep, iiu ruled th:t he may take away the cmblenYents, for by liis continuance 
&c. Eaji, 6. yai\ be:wcen Mulimt'h'x and Ma/^vers, [2. D^yln'vsyi' Ab. 629. pi. 6.] upon 
evidence to the jury it was agreed, if the diliicifor pay the rent, the diOcifin is purged, and 
it makes him tenant at will : and it was fo agreed in <» Egertoyi the Lord Chuncellor^i cafe, 
who brought affize againft SirEikuard Kinafion^ who before had paid him the rent ; and it 
was adjudged a^^ainft the CbanccliGr^ as Rob. Godfrey of counfel in the cafe told me : 
and fo it was adjudged in Sl'./i'iojtb's cafe, [i.i^W. 134.] A father tenant at will died, his 
fon entered andpaid the rent, this purged the dilTeifin. . 2u.. £//z. Norfolk aifizes, by Ser- 
jeant Anderson, That if a man leafe at will and difcharge the leffee, this is a deter- 
mination of the will f 7wVi>wr any a6luai entry ; and the leffee continues, he is a renant 
upon fufferance and not a dilTp ifor. Aliter if the leffor bad entered, or his fervant by his 
command. 

f Orig. fitr, 

upon 
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upon the fame land; and the owner of the land commanded [Co. Lit. 55. b. Mt. 

his bailiff to take and carry away the corn, and he did fo : ^'^^^^ * 

in whom the property of the corn was at the time of the But he would have them 

•^ • ' although they were car- 
taking, was the iflue between the farmer at fufferance and ried away. 

the lord. And the Court thought that if the diffeifor fowed ^''; ^''JX^'z^h' j^u 

the land, and fevered it and left it lying upon the land, and b. 40. £. 3. 5. 5. h. 7. 

the diffeifee commanded his fcrvant to take it away, that the \^ ^. £* T^ ^^5 "* 

difleifee fhall have it as his own; for immediately by the 17- 37- «• 6. i. 7. fcrl^ 

. , , ' , , •' '^ . 100. contr.* 3». H. 6. 

entry it was remitted to the malter, and no other entry is 7. ». Dy. 6a. a. 154. 

neccflarv. But it feemed to fome that the continuance of '*'• '7«- ». Co. Lit. 

271. a. 9. Co. 14. ai. 

the tenant at fufFerance above and the acceptance of the rent H. 7. 38. Dy. 134. 

at the day, prove that the owner never took it for a diflcifin : 2?,"^*?g2.^*^Do^ 

but by the advice of the Court the jury found all the fpecial and fee of diflTcifms gc- 

1 t I i- . « 1 • 1 n J- 1 neraUyji.Burr.iip&cl 

matter above, except that they faid, that notwithftanding the [j. bl Com. 150.-C0. 

faid entry and difcharge, the tenant at fufferance continued Lit. a7o.b. note 1.] 

.. . ,. J .. ,. 1. 41.E.3 a6.b. Dy.234. 

his occupation as above, and paid the rent to one who was 302. 14. h. 8. n. a. 

reeve of the manor of Talding^ which rent indeed was in ^^^ g' ^*' ^^^^^ ^'^' 
grols among other rents paid to the Lord Abergavenny Csfr . 
and concluded with a Whether the twelve juror i of the firjl 

inquifftion upon the whole matter * aforefaid inform aforefaid L ^73* ^* i 
founds gave a true and legal oath or a falfe one^ they fray the 
difcretion and advice of the Juflices ^c. And in HiL Term 
3. ^een Eliz. Cur* ulf advif vol* See in attaint, the 

jurors demanded whether they may give their verdicl fpecially e. 4. 20.1. 0.06.14. 

as in aiSze, and the Judges faid that they could not, without Rart.Atiaint, 15. Plow. 
faying more. And afterwards, s, in Trin, Term^ in the third 

year of ^een Eliz* by the opinion of the Court, the fpecial [5. Com.Dlg. 157. Bac 

verdiift above was holden good, and judgment thereupon given ^i^^^p *c* ^A ** 
according to the Ilatute 23. H. 8. [c. 3.] 



Kirke againft Sir John Parrat, Knight. 

f 16) r\ N E Klrke by the name of /. Kirke^ otherwifc One otitUwed on a 

called /. Kirke citizen and fadUr of London, for- i^^^^^^ i° . ^^^ 

' ' brought error; m the 

merly brought debt againft Sir I. Parrat^ knight 5 and re- original he had the ad- 
covered upon a non fum informatusy and after the year, the t^^l\!fa!"it'lx^^^ 
plaintilF brought zfcire facias^ and had execution by default, »"<* »" the writ of error 
, .f/-./..! Ill 1 H'"' • ^^ *^*5 var.anct 

and a captas ad jatufaciendum was awarded, and upon that an he muft bh g a rew 

exigent, upon which he was outlawed ; and in laft Michaelmas ^r«» for there 1$ no fuch 
Term Parrat brought a writ of error, as well in the record i he writ of tnot wai. 
and procels and rendition of the judgment as in the procla- ^^^^^ ^ *"*' ^^'*^ 

nation 
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jQftice, and the record mation of the outlawry, direded to Anthony B&ownb, by 
2!lt^ u b^noThe naiiic,thcn Chief Jujiue of the bench; and the writ was, that the 
had no warrant to re- fuit was between /. Kirhy otherwife called /. Jt. citizen and 
On a new wr;t to the Salter of London^ when in truth the original was Sadler^ and 
new Chief juftice, he the fcire facias and all the procefs upon it was Salter : and 

returned the Jcire facet . / J .-...»• t% t 

and the fubfequent pro- before the return of this wnt A NTHONYOROWNEwas removed 
StolSicre^^^ ^^^ ^^^ P**^^' ^^^' J^^^^ ^^^^' appointed Chief JuftUe 

H 6 Dv <x a ^" ^*^ ftcad: and without my knowledge die clerk of the 
BuiO. 168. 174. a. Cro. treafury certified all the record of the plea as above, and the 
r*i.E.3.a5* Lit.Rep. f^cord alfo of the fcire facias^ and of the capiat and exigent 
56. I. RcL Abr. 753. as above, in my name into the king's bench by the iaid writ 
Eaux Judgment, 13. 9. of error. And it was much doubted there ameng the Judges, 
H- 6. 4*. whether they could proceed to the errors upon this record and 

writ; and by the opinion of the Judges, the fure way is to 
purchafe a new writ of error di relied to me now, and to 
name Kirke by the addition of Sadler and not Saltery ac- 
cording to the truth of the firft original ; for they thought 

[a. Bac. Ab. aot. 5. ^^<^ ^g record was never removed from C. B. into B. IL 

Com- Dig. 198.] ,,^^.,.r ,.r. t 

by the faid writ of error, partly becaufe it was removed 

Dy. Sd. 177. a. 206. y^jthout warrant for the caufe aforefaid, and partly becaufe 
356. Plow. 550. ' *^ ^ 

there was no fuch original of the plaint by the addition of 

Salter (a J. And at length ty the opinion of the faid Judges 

a return of a new writ direftcd to me was made as follows : 

{ 17) " The record and plea of a certain writ of fcire facias^ 

** together with the procefs of proclamation and the return 

*• of outlawry between Rob. Kiricy otherwife called Rob* 

'* Kirkcy citizen and + Sadler of London^ and John Parratj 

" late of LondGHy knight, otherwife called Sir John Parraty 

*• knight, as well of a debt of thirty-nine pounds eight fliil- 

<< lings and ninepence, as of thirty ihillings for his damages 

«« adjudged to the faid Robert by reafon of the detention of 

*< the faid debt annexed to this writ, I return to our lady * 

L ^ 74- ^* J « the queen : and I further certify to the faid lady the queen, 

' *^ that there is no record, procefs, or judgment of any plaint 

^ which was in the within*named court of the late king and 

*« queen before the within-named Robert Brooke and his 



(tf) But now by ftat. 5. Geo. i.e. 13. §.i. 
all writ* of error wherein there fiiall be any 
variance from the original record or other 
defied may and Oiall be amended and made 
agreeable to fuch-xecord by the refpeftive 



courts where fuch writs fhall be made re- 
turnable. See the cafes of amended writs of 
error in i. Com, Dig. 345. Cowp, 426. an4 
2. Cromp* 2raQ. 399. 405. 



t Orig. Salter. 

« fellows 
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^ felloMTS late Juftices of the late king and queen of the 

•* Bench within mentioned, between Rob. Kirke^ otherwife * 

" called R. K. citizen and Salter of London^ and John Parrot^ 

" late of London^ knight, otherwife called Sir John Parratj 

^^ kniglit, of a deht of thirty-nine pounds eight Ihillings 

^ and ninepence, before me and my fellows." And upon 

this return the outlawry was reverfed immediately. 



(18) tN the exchequer a fanner of the queen brought a Jn a writ of quofkhm 

^ quo mhusy and he entitled the queen in his declara- |!** ^';'''^. <^^^^'^^ 
^ ' ^ the king's title to th» 

tion to the reverfion of his term by the grant of his lefTor, reveifionof his farm to 
who was Sir Richard Sackviky of the reverfion made to the icflbr Jnwds not^Xge it 
late duke of iVir/Aftmi/r/flr«^, with his attornment to the duke, *o *»▼« been by dctd. 
and that afterwards the duke granted it over to king Edw. a^jon the Court fhatt 

in fee by deed enrolled ; and he did not allege exprefsly that ^"''"^ " '°.^ * ^'P* 
^ ' o r J grant, and aid him for 

Sir Richard Sackvilt granted the reverfion by deed, but ge- the benefit of the king. 

nerally that he granted the reverfion habemF in fee, to which Poftioi.a. i.iiift.551. 

grant the plaintiff himfelf attorned ; and whether this was 

fufficient or not was much debated in the exchequer, as I 

have heard from Saunders, Chief 6aron. And as it feems to 

me the form above, x. without faying hydtedy is well enough, 

for he is a ftranger to the deed and grant, and the deed does {^^^ Pl^c 176. 4, 

not belong to him, nor does he convey any title under it. >^"j 

(19) And alfo it cannot be intended commonly that the grant Dy. 139. a. ng.a. 219. 

was without deed, for fuch grant would be void in law \ and ^' S^^' ^'^\ *'^^- 
' ^ ' 148. 22. H. 6. 1. 1. 

alfo the fuit of quo minus is always for the advantage of the Cro.411. Perk. 14.2. 61. 
king, r. to the intent that he may b^the better anfwered 
and paid of his farm 5 wherefore the Court ought to aid and 
favour the farmer in the conveyance of the title and rever- 
fion to the king. And alfo I have feen divers precedents to 
fupport the aforefaid manner of pleading ; one in a good affize 
brought Trin. 17. H, 6, Rot. lar. where the plaint was. 
made of land and rent, and the tenant conveyed to himfelf 
the lands and rents by the grant of one J. B. in tail, re- 35- H. 6. 3S. 
mainder to the king in fee ; and prayed aid of the king with- 
out (hewing tne deed, and without faying he granted the te- ' ' 
nement by deed ; and he had aid. And afterwards the plain« 
tiff recovered; and the defendant m MtcL i8. H, 6. brought 
a writ of error, which is catered in B. R. in Micb^ Term, 

in 
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1. 10. H. 7. a9. 20. b, in the i8th year of i/. 6. Ret. 122. which I have fccn, and 
there no error was affigned in the faid matter, r. that the 
donor granted the (aid lands and rents as above, but a general 
affignment of error in this form, r. quod diverjirmdi erra- 
turn ijl, without (hewing in quo vd in quibus And a writ 
of frire facias was prayed to warn the plaintiff in the affize 
adaudiendum errereSy it Curia inde advifare voluit\ and fo 
it was continued until the next Trinity Term, and then no« 
^ P , ^ thing further was done. * And alfo in Mordanfs Book are 

L 1^ * J divers precedents ; as in wafte the defendant pleaded in bar a 

aS. H. 3 31. grant of the revcrfion by the plaintifF his leiTor to a ftranger, 

and attornment without faying by deed* 



Coninge(by againft Throkmorton, 
Cijluy que ufe of lands ("20) A CASE that had depended undifcufled thirty years 

fcrvice of other lords which was in efFeft as follows : The tenant of the king in 

king ihall*'havc the ^^P'te in ufe died feifed in ufe of this land, and al(b erf" land 

wardrhip of aU the lands holden in ufe of another lord in focage, his heir within age, 

Seejenk.Ccnt.5.c.66. ^o will being by him declared : Whether the king (hall have 

^ H 'R'ft ^^^ prerogative, or not, of all ? And by the report of R. 

Waid. ao. Sumf.p. 9. Kayleway it appeared in his Book of Reports belonging to 

J.'lsk'^^H^M^^ Serjeant Carelly that in £^/r Term, 7. //. 8. and Trin. 

11. H. 7- 19- ^^w- 8. H. 8. [Keilzu. 176. pL i.] the above cafe was ruled by 

all the Judges of England m the exchequer chamber between 

Coningefiy and Throkmorton for the ward of the heir of 

Rujfell^ that the prerogative (hall take place : and fo is the 

[WanWiip taken away better opinion, as appears by 1 3. H* 7. [ 4.a. ] upon long 

kyia.Car.i.C24.] debate. 



Trin. x. EL Rot. 1122. 



Williams againfi Kcinlhame. 



In debtagainAth€cxc. (21) "pvEBT brought againft the executors of an executor 

cutor 4)f an executor J-^ 

^ho pleads that hiit.f- upon a bond made by the firft teftator: the de- 
lator pitnt ^mmfira^it, fendant pleaded, that his teftator in his life-time fully admi- 

niftered 

( 2 O Af. 3 1 , 3 2 . EUk. [ 3 . Leo. 14 1 It was holden in the exchequer chamber, thw the 
executor or a wvAUi u! executor was not chargeable for that of the goods of his teiUtor, for 
it was conceived to be a perlonal tort and trcfpafs within the rule, that aGio prr/onaiis 

moriittr 
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niftered all the goods and chattels which were of the faid firft he muft conclude with 
teftator at the time of bis death, and that he the defendant :;;rc«^X" -tln^hll 

hath no goods or chattels which were of the faid firft teftator own hards ; and the 

_,.,,.,., , , , . -A J plaintiff muftrcplyafltts 

at the time of his death in his hands to be admmiftcred, nor ^^ ^^^ ^^^^ of ^^^ Arit 

had on the day of fuing out the writ, or ever afterwards ; and executor's death, and 

' ° ^ not m his hfe-time, for 

this &c. To which the plaintiff replied, x. That the faid they may have been 

executor of the firft teftator in his life-time had divers goods rightly difpofed of. 

and chattels which were of the faid firft teftator at the time e^ill^lc.lE^^lL. 

of his death in his hands not adminiftered, to be adminiftered, 

to the value of the debt aforefaid, whereof he in his life^time "* "• '• 5™- "' 

' a3. H. 7. Cro 99. 

might have &tisfied the faid plaintiff of that debt, to wit, at Nota 185. the fpeecbof 
L. in the parilh and ward, and this he prays, &c. and the "' ^^*' 
others e contra. (22) And it was moved by Chomeley Dyer, 185. b. 
and SoUTHCOT, that this iffue was a jeofail: firft, becaufe * 5 h 7 i».a.i6 b. 
the defendant in his bar d6es not conclude with a rierts inter 6 12. H. 6. 19 6. E. 4. 
mains of his teftator, as he himfelf ought to have done, if he 
himfelf had been fued ; and the plaintiff* in his replication 
does not allege that the faid teftator of the defendant had 
affets in his hands at the time of his death, and for this it is 
infufficient ; for it mignt be that he once had aftets which he 
difpofed of by payments &c. : and alfo the conclufion is by 
another affirmative, and fo the iffue is joined upon two af- 
firmatives i and fo was the opinion of the Court, and a re- 
pleader was awarded ; and the defendant pleaded de novoy that 
he after the death of both teftators had fully adminiftcred all 
die goods and chattels which were of the firft teftator at the 
time of his death, and that he had no goods or chattels which 



6.b. 17. H. 8. 13. 



moritvr cttm perjond. [But he may be charged by 4. & 5. W,';^ yi. €.44. §. 11. 1. Wih. 158, 
V/ar. Rot, 603. or 619. in C. B. between Wiiltmn^ Sulton^ [11. Vin- Ab, 361. 



3. Mod. II?.] 

////. ii.Elix, Rot, 603. or 619. in C. B. between Waiter ZTi6, Sutton^ [11. Fift. Ab, 361.] 
and in that cafe, 'trin, 34. EL the Court were of opinion to the contrary, that the adminif- 



tratoT iKoald make rccompence and fatisfadlion of the gooJs of the inteftate, for he by hts 
mif-feafancc has roadehimfelf debtor in lieu of the firft teftator, and his executors reprefcnt 
his perfon ; and this was agreed by the Judges, but no judj^ment was given in the cafe. 
So alfo between thefc two cafrs, there was a cale,* M. 3a, 33. Eli%, C. B, which was as 
follows: Judgment was had againft an executor, and tb.c flurift* upon i\\c feri fac: as Tt» 
turned, that there were no gocxls of the teftator in the hands of the executor; the executor 
made A, his executor and died, and di/cire facias u|K)n fug«<cfti.»n of wartc by the firft cxe« 
cutor was awarded ftgainft A. his executor. Upon great debate and ftiewing of prccedentt 
read, and reported by Mr. Fevkr, in the time of H. 7. it was hol*lcn clear without doubt 
by all there in C B. thztif z (/c*va/fav// had been returned in the life-time of the wafteful 
executor, that then his executor fliall be charged, but the greater clf)ubt was inafmuch as the 
fdre facias was not awarded and returnable in his life»timo : but yet at laft the rcfolutioa 
\va5 affirmative as before, that the fa, fa, was well brought airainft the executor of the wafte- 
ful ciecutor. Mr, Wcntwonb's Rep. [Of.*of Exec. 162, iSjT] 

Eajl. 36. £//«. B, R. ICro. £//«. 318.] The mother and two daughters are executrixes, 
the mother waftes the goods and dies and makes an executor; this executor is liable and not 
the daughters, \}y Popham : and he compared this to the cafe where the falie j^lta < f an 
executor charges him only who pleads it, *p 19. H, 6. 14. H. 7. 28. b. 29. a, 15. H. 7. 8. 
[P^. ^09. a. pi. 23.] 

K k were 
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were of the laid * firft teftator at the tiipc of his death in his 
hands to l?e adminiftercd on the day of fuing out the writ, or 
ever afterward? &c. and the plaintiff averred affcts in hij 
hands of the goodis of Ae firft teftator, &c. And fee the en- 
tries of this Eajier Tcnn, in the fecond year of the prcfcnt 
gueen> RoU 140. 



A Tcnn 0( mort 



in*y (23) IT was moved this Term, If an original writ be pur- 
^r and Ktum of an chafed^ and between the ujie and return one Term, 

<riginai wriL * ^^ ^^^ q^ ^hrec intervene. Whether this be a good conti- 

&«''^' y* !^' ^: nuance or not. And it feems that it is ; for this is no da- 

W. H. %\. o. Co. 59. 

3. Ro. Abr. 484. Re- mage to ^e defendant, and the nlaintiff may give day to the 
4». "' 46.^E. 3.'a6 o defendant beyond the common day if he will y which fee T. 
^ 3- 3»fi- 15. £. 3. 5. [ Lih. AJf. 43. pL 6. ] 5 and in a note 8. £.f 

3. Cro. 467. lo. E.4. [ ij. pi 10. ] it is faid by Cumber that a day by capias ought 
r a-RoL Rep 4^ ^'^ ^^ given and continued from Term to Term, without 
Wiif. 344. ^ Black, one intermediate, becaufe t^ie imprifonment of the defendant 
. ^ would be too long otherwife ; but hy dijiringas it is othcrwife 

if the plaintiff choofc it. 



Sackvill's Cafe. 

* 

Hepfevln flu}! not abate (24) iN REPLEVIN the defendants made conuiance as 
'tttt^tT^i ' bayiff'' to Lord IK fl»vard chamberlain to the 



queen for damage feajant^ to which the plaintiff pleaded in 

8t^. 7i8. ' ' * ^^^ ^^ tmA^ title, upon which the parties were at iffue, 

33. E. 3. Bre.a63. 31. *^^ ^^ J'^'H^ ^** found here this Term for the plaintiff. 

^ 3. firt. 344. And upon the evidence given, which was ftrong and prcg- 

narit for the plaintiff, thecounfel.for the defendants, as amm^ 

curia^ alleged the death of one of the defendants puis iar* 

rein continuance^ and the plaintiff in a manner could not 

deny it. And now upon the verdift given for the plaintiff 

he prayed judgment againft both defendants notwithftanding 

3.H.7. X b. T1.R.2. the death} and the Court confxdercd long of it, s. whether 

10.C0. 135. 4.^5.2:4! by the death of one the replevin fliould be abated in the 

33. 7. 2. H. 6. la. b. ^hole, admitting that the defendant would have time to pleai 

^ 1. 4. 1 1. H." 7. B. it. And ^rr Cur' (except Justice Humphry Browke) 

» .«•'••*■ .... * 

f a4) In deceit againft two for levying a fine in ancient demefnc^ if one die pending the 
'wrir, that fhal> not abate it. tfy* t^fp* //• 49« H. 4. & 5. P^. V Mau 

the 



Michaelmas Term, !• and 2. Queen Elizabeth. [ 175. a. ] 

tiie writ {had} not abate : wherefore ju<igmffnt was given for "• H.4. n. b. PJow. 
tbe plaintifF on the laft day of this Term, See M 9. H. 7. 11 ^^,^1^' ^l e.' 3! 
Rot. 292. In trefpafs againft two a^ the affizcs plaintifF faid^ «• «- 7- H. 6. 21. b. 
"Aat one of the defendants was dead puis darrein continuance^ 
and prayed that the Tuftices would proceed to the caption of t ^"- ^^*" 574- «<* 

^, . . . "^ "^ fte 17. Car 2. c. 8. & 

the jury^gainlt the furvjvor only, and fhcy did {o\ and R.&9. w.&m. c. w. 
judgineat thereupon for the pfeintiffl * '' 7' ^^- ^' ^' * ''^ 



Skrogges againft ColefliiK 

(25} T^HE office of Exigentcr of London and other coun- The office of Exigmter 
ties became vacant by the death of Henninges in » -it^e Riftof thcchicf 

^ * juflicc of C. />\ and t!i€ 

the year 1558, and afterwards Sir R« Brooke the Chief King^sgMntthereofcven 
Jttftice of the Common Bench died, and during the time of ^Z'^:^^^,^. 
Ifae vacancy of both the offices queen Mary granted the of-- The Exigmter, Unpri. 
fice of Exigentcr to one CoU/hil by her letter* patent, and af- J°"^ ^"^ "f^^"5 to an. 
terwards by letters patent of the fame date granted the office pointed by the crown to 
of Chief Jufticc to Anthony Bro wke, who was admitted Sddi^„'jfttTtL^^ 
Judge, and fworn on the &rft day of Michaelmas Term in «0^i cum causa as a nc- 
the year aforeiaid, who refufed Cflejhify and admitted to it ^^ *""*' ^^^ '^ ' 
Skr$ggu his ♦ nephew. And now in this Term there was i^oy, 51.209. Hob. 12, 
a ereat contention between them for the (aid office 5 and oi/r '1- 4- Co- 33- ao.H.6. 

1 ? 1. J J xr L I D I- . 1. *• *o-E.4 »« jBuUl. 

lady the now queen commanded Nicholas Bacon^ knight, 49. in6a,2o6. 
Keeper of the Great Seal, to examine the right and title of *rx7cb1 
the faid CoIeJhiU and to make report thereof tp the faid queen. 
Which faid Keeper, after the end of this Term, having con- 
vened all the Judges of the Queen's Bench, v Catlvn, 
Whiddon, Rastal, and Corbet, and Saunders, CLJ// 
Baron^ and G£RRARD,^drff/y General-^ and alio J. Carjl, 
Attorney of the Duchy (all the Judges of the Common Pleas 
being excluded), took a clear refolution after long debate 
and hefitation of all the premifes, that the title of Cole/hil 
was nuU, and that the gift of the faid office by no means and 
at no time belongs or can belong to our lady the queen, 
but is only in the difpofal of the Chief Juflice for the time 
being, as an infeparable incident belonging to the perfon of ^^" ^^ '^^''J 
the faid Chief, and this by reafon of prefer! ption and ufage. Piow. 196. 29. b. Co^ 
And it follows from this, that our lady the queen hcrfelf can- ***^* ^**^ ^^* 
not be Chief Juftice in the faid Bench. And notwithftanding 
the (aid refolution of the Judges aforefaid, the queen upon 
importunate fuit dire£led her commiffion to the faid earl of 

K k 2 Bedford 
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JVi#^,Dr Coufcn-s Apo- Bedford apd nine others, of whom were Corbet, Juftiee^ 

logy, fa 83, S.mik,M. •' . ^ J J ^ 

x8. fa . byHiid,who WhIDDON, Juftice^ biR RoGER CnOLEMEtEY, SiR W, 

b'S^XlltaiJ^ CoRDEi, Majierofthe Rolls, and Richard Goodrjckh, 
Ju.igcs forufury. [4. giving them full authority to hear and determine the intereft 
478. Noy. jc*. L E.t! ^"^ ^^^^ °^ ^^ ^**^ office between the aforementioneti parties, 
37 Card. i6a %^hSi and to place Colejhil in the office if 4fc. and thjit if Slrogges 
». Inft cc rcfufed to make anfwer before them, that they (hould imme* 

diately commit him to prifon, &c. (26) And afterwards, 
s. in M. Term next following, Cokjhll exhibited a bill of 
complaint to the faid commiffioners agairift SkroggeSj con- 
taining all his title as above, and that he was diiTeifcd and 
deforced of it by Skrogges ; and S. came and demurred upon 
the bill and jurifdi£tion of the court by the £ud commiffion, 
apd would not make other anfwer ^ and for thi$ contempt he 
was by them committed to the priibn of the FU(U s^nd there 
remained for two weeks, and then requeft was made by three 
ferjeants in the Bench to grant a corpus cum causa direded 
/ to the warden of the Fleet. And upon good conHderation of 

the Court, s. Ja. Dyer, A. Browne, and R. Weston, 
[». Black. Krp. 745.] the requeft was held reafonable and to be granted, becaufe 
he was a perfon in the court and a npcelpiry member of it. 
But what the form of the writ in this cafe (hould be Ctiw* 
adv* voP^ and divers precedents thereof were vouched. And 
fet the form of a general habeas corpus^ po/l ^ foK • 

And note the words of the ftatytc ff^efi. a. c. 30. for the 

*. Jnft.4a5- j^rfgin of ^lerks of affize, s. M All Juftices of the Bendies 

t J^w 2xp* P* 59>J o T . . 

♦* from henceforth (hall have in their circuits clerks to inroH 

<* all pleas pleaded before them, like as they have ufed to have 

^ in time paft." And fo it feems in realbn that the JuiUces 

wtrt be^Dfe the clerl^ and made clerks at tHeir pleafure. 



Hilary 



* Hilary Term, [ • 176. a. ] 

2. Queen Elizabeth. 



(27) A JUROR was challenged In the Bench beCaufe he If a jiiror refide w!th!n 
^ was within the diftrefs of plaintifF, /. the plaintifF f^^^Tl'cmJ^gc] 
was lord of an hundred within which the juror was refiant, although no tenure, for 
and made fuit to the Icet of the hundred once a year without ^c U w;thji the d.ftrtfi. 
^ ^ • , , . . , 1 Jenk.Ccnt. 5. c.67 S.C. 

any other caufe of tenure : and this matter was tried on the _ . „ 

' voir dire^ and for this he was withdrawn, for it was holden a 1. b. 3S E. 3. 25. a.* 
principal challenge by all the Judges of both Benches, ex- ^7!^ inf41"ifs*^f "^ 
cept Weston and Corbet; and Awtmony Brownb was *i- H. 7. a. 38. a 
abfent, but he was with the former opinion. .* ,. ' ., 

49. Bui. Ni. Pri. jo6.] 



faS) nrHE lord the kinff fent here certain letters patent The office oi cbtrogra^ 

1 . ... . rr , , ^ ^ , ^ />Arr Of C. ^. is in the 

in thefe words : " Henry y by the grace of Cjod of g;if of t}»e k^n-. So ;s 

« England king, heir and regent of the kingdom of Francty Thel'.'f Vath^r*^^ 

*^ and lord of Ireland^ to all to whom thefe prefent letters B, cannot nui:c a 4e- 

" come greetins:. Know ye, that we of our fpecial grace, ^^^ ^*^' 

^ -t. , «. r M . .r .. , . . Aofii, A good precedent 

<< and with the aiient of our council, and alfo with the advice for the office of c*..rx>« 

« of the Chief Juftice of our Common Bench and others our ^P^' ^ ^ ^"^ 

*« Juftices, have granted to our beloved Robert Kirkham the 

•* office of chirographer in our faid Bench to have as long as j^^ 

^ it fliall pleafe us, with the fee and profit to the faid office 

^^ belonging ; provided always that the aforefaid Rob. ihall ft.H.4. c 8. Raft.ChU 

*' continue in his own proper perfon in the aforefaid office, "8«I«»» «• 

<* without making any deputy under ^^^^ according to the 

^ form of a certain ftatute in this cafe made and provided. 

« In tcftimony whereof we have caufed thefe our letters to 

** be made patent. Witnefs Humphry Duke of Gloucefter^ 

*• Keeper of England^ at Wejiminjiery on the i6th day of 

« OBobery in the eighth year of our reign." And fee Hil. 

!• i/.6. RoU 1. a writ of the king direded to the Juftices ^^''''^ 

of the Bench to admit Robert Darcy to the office of cujlos 

brevium it rotuhrumy s. of chief clerk, which office belongs 

alio to the gift of the king. 



r<a) The clerk of the papers of the lUng's I Tmw /?<•/. 7x6. A coofiable iMy,Cfl^/.a5a. 
Bench priTon cannot make t. deputy. 4. | i.'iermfUf. 395. 

^^Z jSir 
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Sir M. Barkley againji Sir J. Sulyard. 
Whethfr fiirrender of (29) C/^ i^^t/^/C£ having the officc of Banncf-bcarcf* 

the BamtT-btarerpp to ^ /i^- r 1 y^. « 1 . » /• i. 1 • j 

a maftcnn Chancery out i"tp of the Field by the patent of the king, made a 

of court, who recorded furrcnder of it about the coronation of queen Afory, before 

a mm'ircrdtim thrrecf, -,^ ^, ^ .1,1. 

but without any deli- One of the maftefs of chanccry, out of court, without delivery 

I'^lllfit^^T^ ^^ reftitution of the letters patent to be cancelled, but the 

the office. above furfender was accepted, and recorded by the mailer in 

Co. Lit. 338. a, 3.E.6- t^c/j. words i " MEMORANDUM, That Maurice BarkUy^ 

3 J 5, '^ inightj carm before me fFilliam Ermejledy one of the maften 

** of the chancery of our lady the queen^ on the 2<)th day of 

*^ September in the firfl year of the reign of our lady Mary 

*^ queen of England^ and furrendered into the hands of the 

^^ faid lady the queen all that his office called the Banner^ 

*[l76.b.l " bearerjhip of the Fields together with all wages and fees • t9 

'* thefaid office due^ and of cuflom appertaining or belonging*^* 

Co. Lit. 388. a. And upon this the office was granted to Sir John Sulyardj 

who now has it : and, Whether the above record b« fuffi^ 

clent to create a furrendcr, or not, was the queftion in Tifcire 

facias m chancery brought in Hilary Term in the fourth 

>y xqSjIM. Peifcxi*. y^^^ ^^ queen EUzabeihy hjSir Maurice againft the faid Sir 

y. S* And in Eajler 4th, the matter was compounded by 

the Lord Keeper of the Great Seal by the afleixt of the parties. 

And Sir J* S. was removed, and Sir Mauris reftored to die 

ofRce without the iflues or fees received in the intermediate 

time* 



Bartue and the Duchefs of Suffolk's Cafe. 
The queen licenfes jf, (30) r\UEEN MJRTy oii the firft of May^ in the firft 

«« vided that if he con- ff Winchefler and Mr, Bartue^ who had efpoufed the Lady 
« ISllciSc SSl^'be Catharine Duchefs of Suffolk, the widow of aarles Duke ./ 

(jo) Note, That theftatutcs i^^EIiz, [c. 3.] & i4.[c.6.] for Lands, Goods, andChat- 
tcls of Fugitives, and their Return upon Proclamation, art all utterly difcootinued by the 
dclthof the queen, and now we muft reft npon ftat. 5.R. *. ft. i. c. 1. Rafialytit, Pajfa^t 
&f Arri*valy 3. and that the privy fcal ought not tt be upon a departure there ; and if a 
commiifion of fciiurc iffwe out of the exchequer upon proclamation, and return within 
fix months, that all this is void, and ^juperfedias ought to be awarded; as for Lady Baft, 
in the cafe of * &r Robert Baffet her huiband, where the opinion of divers wa?, and of 
H.nry Aifham^ that the kingTifiviug by leiznre, cannot grant copyholds, nor hath but the 
tcftuTc of the lan<?, as in th^ caic of outl;iwry ; notwithftaudmg the cafe ofSirFrcutcis 
Englefield, pcftiih ^' which fee an<i ^uare^ ibr a guardian in Ibcagc may grant copyholds 
Vy judgment now. 

Suffolk^ 
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tuffolky executors of his will, for the recovery of certain debts " void" By privy real 
J »*..!,,:. , iir jr f G^t commands his rc- 

due to the laid duke m parts beyond the leas, granted licenle tum: the mcflenger is 

Under her privy fignet for fuch purpofe to the (kid Bartue to ^ ^'Jf '^'^Iv'crir^^^^^ 

depart out of the realm, and there to ftay until he had reCo- meffage, and certifies it 

vcred his debts, with this provifo, that if the faid Bartui ll^.:^^^^, 

during his abode beyond the fea (hould have any fefort to wb*ch " ^nt to the ex- 

•ri_r.. ^1 1 /Lij'--. chequer,' and his knds 

any of the fugitives out of the realm, or mould repair to any arefcizcd: irt,Thiscerti- 

country at enmity with this kingdom, then the virtue of the ^"JJ» not traverfabit, 

' ,/ ' . . for the matter being out 

laid licerife fliould ceafe, &Ck And by virtue of this he dc- of the realm cannot be 

parted out of the kingdom io the country of Germany in the The iicenfc^i$*not r* to^ 
dominions of the Pal/grave^ and within a fhort time after- cable, being for a time 
Wards the duchefs his wife rep^red to him fecrctly without "^JJjjh fogkivcs^does 
llcenfe; and the truth Was, that the caufe of their departure not make it void tfiwift^. 
was for their religion. During which time of theii* abode Jcnk.C€nt.5.c.69.s.c. 
there the qiiecn lent one Bret^ a mefleriger, with letters under c^] J^. ' ^^ gr. 85. a! 
the privy feal direfted to them, ftriftly commanding them *• ?^°- ^^' f*3« Dy- 

^ ^ •' , ** , 296. .a. Perk. 375. b. 

upon their faith and allegiance to return immediately into Mo. izx. 779* 

this kingdom ; which Bret came to a cafUe upon a hill near 
a city of the faid Pal/grave in Germany^ called TFinhame^ 
where the faid duchefs and Bartue were, but by the tepulfe 
and defente of their fervants and allies the meflenger could 
not approach to them to deliver his letters^ but was there by 
their fervants and allies ill treated^ fo that he returned back 
with his letters. And Upon his return he made a full certi- 
ficate in chancery, with a report of all his journey, and o^ . 
the contemptuous demeanour which was ufed towards him : 
In which he alfo declared, that Barlow^ late bi{hop of Batb^ 
and other fugitives, were there in the company of the faid 
duchefs ; and that he had fpoken with them concerning the 
duchefs, who much deiired to know whether they were 
letters or procefs which he brought. (31) And upon this ^ 

certificate fent by mittimus into the exchequer ♦ a com- ♦ f 177, a» 1 
miffion ifTued out of the exchequer to certain gentlemen of 
the county of Lincoln^ reciting the departure of the faid 
duchefs and Bartue^ and their adherence to the enemies and l^ ^ 
rebels of the faid queen, and alfo the laid command to repair 
back into this kingdom ; but that they, defpifing thofc com- 
mands on their faith and allegiance aforefaid, did not take 
care to return into this kingdom, in contempt of the queen, 
and againll their f,»ith and allegiance, &c. upon which they 
were commanded by the faid commiffion to'lci^e into.their 
hands, by the oaths of gcod and lawful men, or cthcrwife, 

K k 4 ' sdl 
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[i H«vk p.c.^i. II. all goods, lands, and tenements &c. and to return the rentf 

St.Tr,6o/6i. x.BJ.Com. /• i. r • « i 

266. 4. 221.] ot the laid lands into the exchequer &c. (which was done 

accordingly until their return now within this year:) fincc 
which time they have tendered a traverfe in the exchequer 
to the contempt, with an averment that they did not adhere 
to the fugitives &c. alleging firft their licenfe, with an aver- 
ment that their fuits for their debts to be recovered were not 
yet determined, &c. Whether upon this matter they (hall 
be rcflored to their lands and goods without a fine for the 
contempt, was much doubted and debated among the Judges. 
And by the better opinion it was conceived that the certi- 

9. Co. 31. Mo. 329. ficates of the meflengcr recorded in chancery, and fcnt by 
mhtimus into the exchequer, in which the prince alfo records 
a contempt, and refufal to come into this kingdom, ought to 
be credited as true, and no traverfe by law can be taken to 
it, becaufe it cannot be tried by any vifne of the kingdom. 
But quare whether the meflenger ought not to be fworn 
(which docs not appear), as one who makes an affidavit of 
the fcrvice oiTifubpoena . Alfo by the better opinion it was 

2. Kcb. 704. 3. Keb. thought, that the breach in the provifo in the licenfe by re- 

147. i.Rol. Rtp. ic?. pairing to and beino; converfant with the fugitives, has no 

39. H.6. 7.a. Bro.Li- ^, . , , '',. ^ ...... Z! ... 

cenfc, 9. 9. 20 E.4. 4.b. relation to make the ir cnie void ab initto^ as fome conditions 
Ero. Repeal, i. j^^ bccaufe the W' ds are " that th<n the virtue of the licenfe 

[i3.yin.56i,56i. 4. a jj^j^ij r/^A*' which ought to be taken only from thence- 

EiC.Ab. 170,171. 4. -^ ^ ' o -' 

Term Rep. 81. jenk. forth. Alio it ftfcms by the better opinion, that thc» licenfe 
Lane 46.ana Jcnk^c.^ whlch was granted for a time certain v/as not countermand- 
c. 69. that it IS revo- ^blc or revocable by the prince. Sec the like of this * \0. 



C:fti.y fue-.U before 27 (-^n) j^ESTL'T ^JE USE (before theftalutc) in fee willed 
andC^hisfepffecSjOioi'ld by his tcftamenr, that j1. B. and C his feoffees, 

[;^.wic;nJ'f;u! a^o^'j ^^^^^ '''" ^'f-^ « '^•'^ ^^^ p^°fi« *>*■ ^^^ '""^ during 

^, „ ^ h;:f life, and after her dcccaf-' that the premifes (hould be fold 

iQ. H. S. 9. a. Co. on . , . 

lit. § 169. fol. 112. b. by his Uid fcoliecs, and the money therefrom received that 
Bro.'DevV 31?° Fulb! ^^^ fcoffces (hould pay to certain perfons and to certain in- 
Faral. 1. 1. f. 45. Dy. tcnts prefcribcc). The tcftator died, A. died, and the wife 

(^1) HjI. i6. F//!B. C. B. Between Vincent and La^b, [ Cro. EHz. 26. Mo. 147. 3. 
Leon. 106. ] Tnc cafe was, A man deviled to his fon in tail, and if he died without ilTue, 
ih^: the four fons-in-iaw (hould fell and diftributc trie money to his daughters : the fon died 
without ilfuc ; one ot the lons-io-law died, and afterwards the dcvilbr died; and it wai 
adjudged that the fons-in-law who furvivcd might well fell, for it appeared that his in- 
tention was to advance his daughters ; and a ditfcrcncc was taken where they are named 
by their proper names, and where not. 

died. 
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died. Whether B. and C the furvivors may fell. And it 191. a. aio. a. pi. 14. 
feemsnot, and fo it was ruled; hut quaere if they had not J5.''a.''^Perk.to5.^5a 

been named /t. B. and C. but feoffees only. See 15. if. 7. Bro.Condition, 56. D/. 
, _ ai9.a.pL8. ii.H. 6. 

12. [b. ^/. 22. J ,0. ai. H. S. c 4. Exc 

cut*, 7. I. Ro. Ab. 222. E. 1 3. Gould. *, Bridgem. R. 1 14. [ Co. Ut 1 13. a. Mr. Hargrave'* note (a. ) 
a. P. W. 308. Cowp.464. Powel on Dcviies» »9a.— 306. 



•[i77.b.] 

*(33) T^ OTE, That thisTerm, judgment was given in an NocoftiduUbcbadnt 

■^^ aaion founded upon the ftktute of the ift and '^J^^^'^^^/J^i 

2d of Philip and Afary [c. 12.] for chafing a diftrefs out of them. 

the hundred and county where it was taken, s. that the plain- ^^^^ j^gXnt agaiija 

tifF fliould recover one hundred fliillings, which is the for- the defendant ftaU be 

feiture contained in the ftatute, and treble damages according rkon^. 

to the ftatute, but no cofts j although the jury at nlji prius %iM,%. 10. i.fra.Eliz. 

in EJftx at the laft affixes had affeiTed cofts. And whether trefle/ m* i. Rol. Abl 

the judgment (hould be quod defendens cdpiaiur bfc, or in 5'^- (^ ) 4- »*• Noy, 

mifencordid was doubted, and it was ftayed till the next Term, 1 17. 5.E 4. 7. Dy. 159! 

therefore guitre thereof (tf). But a precedent was feen for tsayer ^^^'^^^''^^^^o- 

the cofls expended as above, about the 5^1 and 6th years of Term Rep. 71. contra 
DL'r^ J M^f and I. Hen. Bl. 11. a. 

Pbihp and Mary. TermRep. ,54.] 

(33) Trifi. 38. Eliz, B.R. Error by Partridge v. Wiicocks^ [Cro. EL 480. Moor. 453.] 
Upon a judgment in C. B. upon the ftat. i. & 2. i*. &* Af. where the cafe was : Wtlcoch and 
four others didraincd one hundred of Partridgrs flieep for damage feaf ant y and each of them 
impounded twenty in five feveral pounds, and Partridge fued them by a writ i^and well) 
upon that ftatute, and recovered forty (hillings, which forty (hillings was trebled againft 
each of them, and aUb five pounds againft each of them for the forfeiture given bv thia 
ftatute \ and it was holdcn by the Juitices in C. B, that each offender (hould forfeit five 
pounds, and that the damages (hould be trebled agninft each, and that if the feverancc of the 
diftrefs be not in feveral liberties, fo that on« replevin will ferre for all, no adtion lies upon 
this ftatute. And by Anderson, that if one a£t againft the will of the others, he only is 
punifhable. And by Spukling, if the five had been commoners in the land where &6. 
they might fever the diftrefs &c. for it was a feveral t9rt to them, to which no anfwer wai 
given. But now in B, R. bv Popham, Clench, antl Gawdy, that it wa« error, for the 
damages (hall be trebled only once againft all the defendants, and one forfeiture of five 
pounds only for all, for it was a joint offence, the taking and fcvcrahce being by their 
agreement, and the ftatute (hall be intended of feveral offences for the forfeiture of feveral 
five pounds, and not of feveral offenders, and a joint offence. And by Fknner that It 
ought to be feveral a£^ions againft each. And after that, Gawoy on taking up the ftatute, 
fecmcd there to doubt more, and to alter his opinion, and therefore the Court commanded 
and gave day to fcarch the precedents, and fo it refts. [i. Salk. 182. Cowp. 610. and fee 
ib.(4o. a. Black. 906. a. Term Rep. 711. 3. Term Rep. 509.] 

(a) Vide antei 67. b. note {a), and Cro. Car. 559, 560. 4. Com. Dig. 179. a. Bac. 
Ab.514. 



(34) THE 



t 1 77. b. i tiilary Term, 2. Qiiceri Eliiabetli; 



On a fdlfc return of « (34) 'Tp II E fheriff returned on a v^nirt facias in a pica 
panel by 3 nunff that it ^ ^( jj^^^j ^^^^ j^at Writ was fo executed and in- 

wai arrayed by his pre- . ' _ 

deccflbr, the party may dorfed by J, B. late flierifF, his predeceffbr, with the panel 3 

Sjt'thft^dm^^^^^ ^here in fad that panel was made and arrayed by himfelf the 

cam. now (herifF. The party may challenge this array afterwards 

Co.l4ti57.a. 7H.7.4- for cofinage or affinity of the (her>ff, and this fhall be tried by 
rCro. Eliz. 369. 3.Bac. , ^ . , o ,. *...... , . . r .^. / 

Ab. X38.] two triors notwithftandmg this falfe return, which fee Muhd 

8. H. 5. R9L 128. 



THn. 4^^&s. P. & M. Wrottefley againji Adams^ 

A leafc by a .prior 19 (35) A L E A S E IS made to a woman for a term of years^ 

-A^lc to 2 woman for jLjl 

^M^icwho marries and who took hufband and died ', the hufband is pof- 

dies,jh'c4ea:or grants Uk^ fefled of the term, and afterwards the leflbr by deed indented 

Tcverfion to Cb,c plaintiff ' 

for years, «« to immcnce grants and demifts to the faid tVrotUjlcy the tenements by 

y^ntlnt'flfil^m ^^^''^ ^^""^^ ^- ^*' reverfion of all that his farm in B. and 
** ^fy^'-** The huf- alfo another tenement tbere^ with all lands j leafesj pajlures^ and 
vifcs wTfll^to^s^'vffe^ meadows to the fame belonging, with all andfingular their afh- 
and dies in poffeffion j purtenances now in the tenure of R. Wilcocks (who was the 
and with her hu(band huftand of the firft Icflce), to have and to hold all the faid 
accepts a leafc for lives f,rme and tenement with all other as afore is rehearfed to the 

from the patentee m fee- -^ . , » rrr ,. i 1 . 

fimplc of the king to fatd R. Wrottefley and his afjigns from the end of the expiring 
S^'Thc ^.'rli^ ofth€-term of years granted unto the faid R. IVilcuh to the 
By this acceptance the end and term of fixty-three years then next enfuing {^r. 
l^mc^edi^'^Vthe- (35) And afterwards PTtlcocks took another wife, aiifl made 
iJaintiiF may by virtue her his executrix, and. by his will alfo devifed her temii and 

of his leafe enter imme- "' , 1 .,- * - 

diately,asweiiasifthe ^\^^\ and the Wife entered and claimed by the devile* And 

years had been gone by afterwards fli^ took another hufband; and (he and her huf- 

Khe effluxion of ume. 

- ^ , band having the faid term in pofleffion, took a leale for the 

[See]Piov.i«9.b.[s.c. term of their lives of him who had the fee-fimple (by which 
S^d T ^^ *^"*' ^^^ ^^™ '^ merged and gone) ; upon which Wrottefley before 
Roll. Continuance 357. the expiration of the term of years, fuppofing that his fecond 
Dy. 93. b. 31. Air. 13. jg^Cg (qqJ^ commencement and effeft, entered upon them, and 
was ejeftcd by tliem ; and all this matter was' fliewn in the 
* [ ^1^* ^3 count, and in the oyer of the indenture, which* was prayed , 
^, bv the defendant : upon which the defendant demurred in law. 

plow. 197. ' "^ 

D>'. 114. b. MS- The firft point is. Whether by the premifes of the indenture, 

the reverfion of the farm only be granted, and the other tene- 
ment in pofTeiTioii be demifed, or only the reverfion of it alfo; 
and then by the habendum of the farm and tenement in pof- 

feilion 
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ftffion from the end of the expiration of the term of years &c. 

whether this was a good Icafe without attornment (a). ^J^' '9*- 37- H. »• 
o ^ ^ Attornment, 41. ».E. 6,. 

(36) Alfo there is another point in this, that it is fuppofed B. Aaomment>45. 

in the habendum that the firft term of years was granted to uRo.iiz.^^idb.^J^i^ 

tf^tlcochy which is falfe, if he fcall be taken by the word grant «"• Ante, fol.' 6. pi. 4. 

the nrlt grantee or leflee, for by the intermarriage the term coke, 153.6. 

in law which was in the wife was granted to the hufband. 

Alfo the !aft point. Whether the fecond term commences i. Co. 154! 

before the expiration of the firft years by effluxion and lapfc 

of time of years fully completed, becaufe the words are, *' from 

** the end and expiring of the term of years &c/* And in the 

cafe here, although the term be determined, and merged in 

law by the taking of the higher eftate, yet the number of 

years of the (aid term are not gone or expired yet. 

And mlany exceptions were taken to the form of the de- 
claration : firft, becaufe no ayerment was made that the tcne- ,. pi^^. , j,^ ,jj^ ,^ j^ 
ments afbrcfaid were in the tenure of the laid THlcocks : alfo ^' *^7- 
becaufe it is not expreffed that the prior was feifed of the re- 
verfion at the time of the grant of it made to the king, but it 
is only intended, for the words arc " and afterwards tbefaid 
« prior l^c. granted the reverfton*^* and it does hot lay, "yi 
•^ leingfeifedy* or " inform aforefaid feifed^^ Alfo the grant 
of the reverfion to king /f. 8. was alleged to be made fince 
tile ftatute of 31. H.S. [c. 13.] for the difTolved abbies, and 
concludes ** hj virtue of which grant and of a certain Jlatute *^- S4-49- Aff. 36. 3 5. • 
** GTc. made on the %%th day of April in the fame year^ king 2. R. 3.2. 
** H* 8. was feifed of the reverfion aforefaid in his demefne as 
^ rff^^ ''* ^^Z^^ rf ^'^ f rwwi i" and no time certain alleged 
in whofe time the monaftery was diflblved, j. in the time of 
if. 8. or in the time of Ed, 6. or in the time of ^een Mary 
&c. and before the diflblution, the king could not be felled by 
the authority of the aft. Confider the ftatute thereof well. 

(37) Alfo the demifc for term of life, made by the grantee of 

the reverfion from the king, was to the firft termor, the feid Dy. 174, a. 

termor then being poiTefTed, and it is not alleged " hy deed^* ' 

which cannot enure, unlefs by deed of confirmation or re- Rcgifter, 127. b. 

Icafc to enlarge the eftate &c. Alfo two exceptions to the ^^^' *'^' **'* 

writ, f. becaufe it wants the words goods and chattels^ v/hich 

are put in the writs of ejeflione firma in the Regifter. Alfo 

it fuppofes that the prior and convent demifed, which is falfe; 

for the convent af e not leflbrs, but only the prior &c. 

(fl) AtioxxuncntrcndcrcdunncQcflaryby4.if««. c. 26. 5.9. Sc^Dou^/, iSi 

for 
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Dy. 40. b. 97. a. B. And as to the three matters in law, all the Judges argued td 
»/i."* Dy. Vic, izh. ^"® intent, s. that the grant of the reverfion habendum the laud 
Plow. 163. 6. Co. 36. for years from the end of the term &c. countervails a good 
9. H. 6. 12. b. Reglftcr, 1 ^ ^ . , . K^r ^ 1 t* •/• ^ f. ^ 3 

368. 3.E.6.B.N.C.395. ^^»c or the thing. Alio the word demtje^ Angltce granted to 

Wilcocks is good enough ; and although it were falfe, as it is 

fufficiently verifiable, yet the falfe recital (hould not defeat 

the grant: and fee this in the cafe o^ Mount* in the county 

of Buckingham^ in Vitero Libro Repertorum^ fol. 78. [ante^ 

116. a. pi. 70.] And that the fecond leafe commenced * im- 

• [ 178. b. J mediately after the end and determination of the firft term 

^ without waiting for the expiration of the years and time of 

X. Co. i53« 154. the firft term ; for to this word term of years the emphafis 

and accent (hall be referred as to the fubftantive and chief 

^' part of the fcntence &c. And an ad ternunum quiprateriit 

p:<we. 187. 20. Aff. 8. well lies in fuch cafe if after furrender the lelTce will hold 

^' *** out his lefTor, although it be within the fpace of the time of 

the years &c. And to the firft exception of the averment all 

agreed that it does not need it, but to the other exceptions 

they differed in opinions. 



After making a leafcfor (38) A L E A S E was made for years of the fcite and de- 
bL*^ifc aVhiture" w melhes of a manor, and afterwards the leflbr af- 

the lands, and then aii. fured a jointure of the fame land to his wife for her life, and 
ened them. On the death -" . 1. , , r /• 1 1 1 !• • 1 1 

of thebuAand the wife afterwards aliened the fee-hmple, and the alienee enjoyed the 

enters, and the tenant f^nt by the hands of the termor, and afterwards the leflbr 

attorns to her { thii ISA ^ "^ 

diifeifln or not at the died : the wife entered upon the fcite, and claimed her join- 

ckAion of the alienee, ^^^^ ^^^ ,^^jj ^ ^^^^^ ^^^^ . f^^ ^^j ^^^ ^^^^^^ ^p^^ ^j^ 

i5"*q^*tide!f'^^^ afTented and attorned to the wife, and paid her the rent. 

Whether this be a difTeifin of the alienee, or not, was moved. 

\I^/u^^ii^^v^. ^"** ^^ *' feems, it is at the pleafure of the alienee to take it fo, 

£L 301. b. D^. 18. b. notwithflanding the continuance of the pofTciEon of the ter- 

' ^'^ ^ mor, by Catlyn, Saunders, Whiddon, Weston,' and 

Byer, and A. Browne e contra. 



G. Willoughby's Cafe. In Cur' fVarff. 

The court of wards can- (39) A LEASE was made by the queen to the faid 

TS^«^<^- ^' ^f^'^o-'i^h of all the lands which fhe had by 

der their care, and of the wardfliip of 7*. Willoughbyy to have and to hold them during 

fucb only during mino*. , . . e x. r - a er- rjrr e L i-t.i- 

itiy, and ontu they have the minority of the laid 7. IV. or of any other of his heirs> 

or 
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0r heirs male being within age, and in ward to the queen. Cued oat livery, or if 
% W. <Jied without iffue during his minority, R. W. his tZ'^t^^ 
brother and heir is within age, and in the ward of the queen, the next want 
Whether {ball the leflee enjoy the premifes during his mi- I>yer, to8. 
nority by reafon of the disjunaivc «< or", or not ? And note Sotj^J^sO^um!!^?? 
diat this leafe was made by the queen under the feal of the **• ^^ Wards, 14. 
court of wards by authority of ftat. 32. H. 8. c. 46. concern- 
ing the ere^ion of that court, in which the 17th, 1 8th, and 
19th articles are to be well weighed and coniidered in this 
cafe. And afterwards my Lord Chief Justice, my Lord 
Chief Barpn, and I, thought that the meaning of the makers 
of the faid ftatute was not ever to give authority to the faid 
court to diipofe of or demife any lands of any ward which 
might happen afterwards, but only of fuch wards as diey were 
in pofleflion of, /, during their minority, and alfo afterwards -* h.6. 4t. Dr %i 
until they have fued livery, or until after the death of the 
eJdeft ward an office of the next ward be found : and accor- \^ taton way h^^ 
4mgly an order and decree was made in Eajlrr Ttm next, Car.^» €,24.] 
Wf dying. 



Sabeirs Cafe, 

AKb 

Bury's Cafe, *[i79-a. ] 

(40) \4'EM0RANDUM, That in this Term fentence of Divoree cauUfiiguHiaiis 
divorce eaufa frigiditatis naturalise and perpetual " ' f ^St •"''^*T'» 
diflblutiop of the marriage ab initio was given in the audience and have children, the/ 
court of the archbiftiop of Canterbury between T. • SabilUni ^t.^'^'^^'^^y^ 
|iis wife, the daughter of Richard La knight, who was part was deceWcil. 
adrefs and complainant of the unfitnefs and impotence of ^^J^oLAb.445. a.Init 
procreation in her hufband, who was alfo adjudged fo by the 
phyficians. A fimilar judgment was given in the fame year, 
or in the year, next following, againft Bury in the county of V^^ ^*"** *• *• *^ 
Devon at the fuit of his mfe : and the womaq was married to [Bury's Cafe, xo, Sutc 
C^ryy by whom ihe bai} iffue, and fhe gave all her inheritance ^* ^P' **' *^* *• ^'^ 

fl7437.E/. Sicfford'u.Mon^, [Sce4. T/w.^i. lii, iia.] In a cafe of haftardy, the wife 
fued a divorce for frigidity, and after wardi thchu(band married another woman, by wh^m 
he had iffue ; and it wai adjudged that the fecond marriage is void : and theru the civilians 
jpvc the rule, qui aptus eft ad unam aptus eft ad aliam^ et quando poientia reducttw adattum 
debet redire ad pumas nuptias. From the book, of Mr. 'tbomas T'empeft. 

Impotence and frigidity quoad hone is fufficient caufe of divorce after expl ration and 
irial Nir three years, and other cerci^onies enjoined by the canons, and the fecond marriage 
of both is good notwithaanding that the impotent party have children. Harujoni Kcatitng^ 
LetU 163a. Coirand EJfex's Cafe, [i. St. 7r, 315,] cont,* af this day by Lo&d Wivdsor. 
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**i*^";*f^' ^^' "5- ^^ ^O' her fecond hiriband. And Bury alfo was married t^ 

5.C0. 98. b. 3. Bujr.42. , 

, ^ . another woman, by whom he had iflue, as it is aflcrted ; and in 

[4. Bum EccLL. aak. ^t • /• i_ ....».« . • 

446. GihCCod.446.] "^'5 ^^^ ^«c opmion of the doctors 1$, that then the perfons 

fhall be compelled to commune and cohabit as man and wife, 
43. E. 3. 23. a. 44. Afl: l^ccaufc the holy church was deceived in its former j udgment, 
**iiii i^'^^ ^ ^^ therefore great fuit was made to ftay the ingroffing of the 

fine; but after one Term it was ingrofled by the commasd of 

the Judgesy againft the command of the Keeper of the great 

leal. 



Herbert et Ux*. v. Vernon et Al*. 



In dower againft fevt- (41.) jN dower by Herbert and wife againft Fernen and 

tu'^^^r^^ ' ^*^'» ^"^^ confeffcd the aftion, and the others 

thcrs arc not entitled to demanded z vicw ; quare^ whether they fliall have it, or 

7. H. 7. 6. 40. £. 3. >^^ Bu^ ^^ fif A ^1 ^^ Judges feemed c^ear that they ihall 

30. '4- ^- 3- ^' View, have th^ vicw^ becaufe they did not vary in dilatories, &c. 
2a* z» All* wSa Ststt« 

Weft. a. c 3. ia.H.4, Yet fee 11. R. 2. [//Vz, 57/. ^iVw. 66.] and ♦ 46. £. 3. 

H.'a,*s!' ^'*E*3. ^t" ^'^^ 33- ^- ^- C^*' **• P'- ^^'^ ^® *^ contrary} and 14. H. 6. 

a. Vide la. H. 7. 3. fol. 6. [5. a. pi. 23.] And according to thofe books in this 

6o.a'\^Vicw. 7/°' aSion, which is favoured in law, the view was oufted at 

[5 Cojn- Dig. 59a. a. laft with an offer of the Court that they would fcal a bill of 

Bac Ab. 147, 8.3 , . . , . , - ,' 

this exception, which was not anfwercd. 



£afier 



Eafter Term, [ 179- a. ] 

8. Queen Elizabeth. 



j[4t) A MAN arraigned of felonious bomiciJc pleaded j^ "^"^^ij^jf ^*'- 
not guilty, and was found guilty; but for the jenk!cem.5.c.68,s.a 
,diflficulty of clergy in this cafe, he was reprieved without siamf.7i.44.E.3.38.b, 
judgment : it was moved to the Judges, whether he be bail- Mainprizc/sj/^li. '^ 
able in the mean time or not. And it was holden by the »9- Aff. 3. plow. 67. 
Judges that he is not, becaufe he is more than a vehemently r ' h h p c 
fufpefted perfon when he is convifted of the ofFence: for the 13*. »• Haw. p. ci 
intendmcrjt of the lavjrof bails is, that it ftands indifferently '^^' '^^ '^^* *^*'^ 
whether he be guilty or not, until trial Sec. 



(43) JT was moved at the bar for a queftion. If two joint- Whether joint-tenami 
tenants in fee make partition at this day out of the ^i)"and^o^t^i^the 
county where the land is by parol only, whether this be a county where the hod 
good partition or not, without writing, and alfo made in a j /"' 
foreign county ? And A. Browne, JufiUe^ and 1 thought ^^ '^i. 47. E. 3. ai. a. 
not, becaufe the common law in this refpeft is not altered by '°- ^- ^- ^5 ^- 3- 

' *^ •' H. 4. 1. a. Fitz. 62. 

the ftatutcs of 31. aiid 32. H. 8. \c. i. and 32.] but they 19. Arr i. Liti, 65 a. 
only compel them to make partition by writ ♦ to be devifed ** ^^^j' ^^^^'^H' ^" 
in chancery, as co-parceners by the common law were. Partition, 17. 
But H, Browne, J. and Weston, Jujl'ta^ 2 contra. fSeeMr.Harg.note(i) 
Thcrefore*f«^rr. See thereof Eaft. 18. [Eliz. fo. 350. b. "^\^'Xoi^,^ '* ^• 
pl- 5to.] ♦ r T -n h "^ 



Kcmpc agatnft Hales. 

(44) TpHE office of clerk of the hanaper was granted by ^he derkfhip of the 
kinff Henry 8. by his letters patent to Sir Ralph hanaper is grar.ttd to 

. \ ' . ^ f J^ , r , ^ ^ , ^/ A. ^vA B, B, having 

Sadler^ kmght^ and Jebn HaleSy for the term of their hves only a duplicate-.^, fur- 

and the life of the longer liver of them, of which grant there nS^.h^du^Ste'crnl 

were made two patents of the fame form and ftate, and one not aid ir. foritismrvic 

was called a duplicate, and the Urd duplicate written a little pL^llI^f ^^j^^'^ 

above the feal, and that part was in the cuftody of/. Ha/es ; rant. 
and the principal patent was infcribed per warrantiam de 

Privat9 
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privato Jigillo auSioritate parliament ty and this remained with 

5ee I. Eliz. 167. a. 195. AiV Ralph ; and this patent was furrendcred and cancelled by 

er 15. II . jjj^^ ^^ j-^lj u^igg being then in Germany ; but there was 

Com. big. 396.] no cancelling or vacat of the enrollment of this deed : and a 

new grant was made by queen Mary with a recital of the 

firft patent, and of the furrender and cancelling to the faid 

Sir Ralph and one Kempe of the faid office. And moreover 

M. 91. J' Hales had fealed and figned with his hand a blank parch* 

ment among divers other fuch blanks at his departure out of 

the realm : and one Stephen Hales his brother in his abfence 

wrote a formal releafe made in the name of his brother to tho 

faid S r R. before the furrender above-mentioned of all his 

Raft.Gnmt8,a. intereft in the office and patent: and now on his return be 

Bro. Patents, 58. claimed his joint eftate in the office that he had before his 

departure, and fhewed the duplicate entire, and undefaced. 

Whether his intereft be good or not, was in queftion. And 

Pkiw.491. many thought, that when the original patent is cancelled the 

[4. Com. Dig. 399.] force of the duplicate is gone in law, fo that no title can be 

made by this patent, becaufe it was granted and fealed by the 

chancellor at his pleafure, and without any warrant of the 

king to do it. 



4. man made a feoff, 
ment of borough £ng* 
liAi lands to defcend in 



fail according to th« (4S) A MAN feifed in fee of lands in borough Englifh 

courfc of common law, ^fter the ftatutc 27. H. 8. fc. 10.1 made a feofF- 

ftiU the youngeft fon ' - . - 

fnall inherit, and not ment to divers perfons in fee to the ufe of himfclf and of his 

r^kCc^t c o SJC ^^^^^ "^^'" ^^ ^^^ ^°^y begotten, according to the courfe of 

4. Mar. 134. a. 163. common law ; and afterwards died feifed accordingly, having 

\ 2 E *^ Aze Yi/m '^"^ ^^^ ''^"^ • ^*^ eldeft entered, and held out the youngeft. 

E. 3. Fonnedon, 30. 5. ^are. And all the Board in Serjeants Inn thought that 

C. 302 X. Co. 103! '^^ youngeft (hall have it by dcfcent, notwithftanding the 

Davis, 36. b. 31. a. ^^j-Js aforcfaid. See 26. H. 8. fol. c, a. 

(Co. Lit. 10. a. Mr. '^ 

Hargrave's rote (3) and 

J 10. b. note (5.) Ro- _LamamnMtmtm — 

binfon Gavelkind, 74.. 

2. Black. Rep 1228.] 



Brnfe againft Bonet, 

A fine levied upon a (4.6) T^HIS is the final agreement made in the court of 

wntofcufto.-nssndfer- 1.,,,,. r., /,.^r 11 

vices, where it recited the lord thc king at IVeJtminJter from the day of 

Ib^Vt^rar^^rd^^^^^^^^ *'• ^'^^^^^ *" ^ft^^" ^^^ in the [51ft (Benl. 1 16. pi. 149 )] 

murag:e, and now thc year of the rcign of king Henry fon of king yohn^ before 

illalf^outd'teqm^^^ Gilbert de Pr-eston and Roger pe Messendon, 

•he aforeUd ftrvlces, .^^^'V//, 
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Juflfces^ and other faithful fubjcfts of the lord the king then laving til other ferricw, 
there prefent between JVilltam it Brufe complainant and a,^ cafti^ani,"^*di 

Hfimo Bon ft defendant ♦, of the cuftoms and fervices which « '"^y ^^ '^^f "^ ^ 

. , . . right due, i« no diicharg* 

the faid ff^illiam required of the jatd Ha?no of his freehold of the tenun to chi- 

which he holds of the faid fViUiam in ff^awood 2nd fVafping- ""^ 

thorny to wit of one knight's fee and a half with the appur- ^^""^ *'^- ^ ^^ 

tenances, and whereof the faid JVilliam required the faid [By 12. Car.z. c. 24. 

Homo that he (hould do to him for the ward of the caftle of fj^ uoilrw^Xuihf 

Bamburghy when it happens, and for the miiVage of the faid ^-3 

caftle when it is neceflary, as much as to the faid tenure 

belongs \ which fervices the faid Hanuo did not acknowledge 

to him, and whereof it wa^mpleaded between diem in the 

(aid court that the (aid ffllliam hath granted for him and his 

heirs that the faid Hamo and his heirs and tlieir tenants of the 

honour of Betmburgh (hould be quit of the aforefaid fervices 

for ever, faving to the &id William and his heirs all other 

fervices to die faid tenement belonging. And for this grant, »6. AlT. 66. Pod, »jo. 

fine, and agreement, the faid Hamo hath given to the faid ' ^' *^' * ^' ^^' *^' 

fViUiam eighteen marks of filver. And this agreement was 

made with the^aflent and will of the faid lord the king, and he 

permitting it. (47) And by the opinion of all the Judges 

of Serjeants Inn^ prima facie the intent of this fine was to « 

releafe the tenure of knight-fervice, and to make and referve 

a focage tenure only. And note the above tenure was and 

contained one knight's fee and a half. But by the opinion 

afterwards, s. in Trin. Term^ in the 5th year of the prefent 

queen, the opinion of the Judges of the Bench and of 

Judge Southcote washolden otherwife j for by the office 

found in the firft year of Hen, 4.. the tenure was found to „ « . . 

^ iz. £. 3. RdeaTe, 3a. 

be by the fervice of one knight's fee and a half, and this may Mo. 631. 

well ftand with the fine above, for the tenure might be in ^' '^^' 

chivalry before the fine above, and that the caftle-ward ai\d 

murage were only exadcd-and pretended, and not of right. 



Calverley againj Bicfeley. 

(48) /^^£^iBiJ£yimpleadcdiB.fordebt on bondindorfed The wammts of at- 

^ widi condition to fave him harmlefs for his account '^^ "^H ^^^r c™ 

of the (hcriffalty of the county of Tiri^ and to acquit him of brought, but the attor- 

. nics (hall forfeit each 
it 

(48) E. 36. EL B, R. Error by Woodwafd, of Lincoln's Inn, v, B. [Cro. El. 537.] IK 

had mad<f a bill for fourteen pounds to be paid together with (ix pounds ^ B, brought debt 

for tWPPty poUA^* in C B, and declared upon the bill, and recovered : /f". brought error in 

' . LI B,R, 
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tiQ pounds by ftat it. it in the e^ccbequer ; and he pleaded the iinilhing of the 
mlbc^m^'^tujL^l account jn the exchequer, and a quietus tft there recorded of 

tod fi) not to be tried by it: to which the plaintiff replied, nul tiel record^ wherefore 

A jury* £Qr it is flill tn • 

lAie («]. ^y "w^s giy^P to the defendant at his p<:ril to have die record 

Several JBdgmenu in here in the Bench at a certain day; at lyhich day he failed 
debt agaunft two on fe- r- / » r j 

ynr^pradfa and feve. of It, wherefore he was condemned by judgment, and no 

cords Is ba<i fore the defendant brought a writ pf prror irturnablc Mick. 

». BuiA. 170. Ter^ laft, in which he did nothing, nor profecuted it. 

Py. 363. 231. i»5. i6». Kow it was prayed of the Coiirt this Term to grant that the 
bw 3. Co. 161. 19: H. 6 t t J . J .1 11 

6.7.41. I. ». 15. 4, warrants might be received and entered upon the roll: 

X. 4. 13. "J. 7.8. H. 4. ^j^j (jy ^g opinion it well mit be done, by reafon of the 

|o. 4. and 26. 3. and 4. .' -^ '^ •~ ' 

and 5. 1. 15 H. 7.13. laches above ; but the attprnie^ ibould forfeit each ten pounds 

\ts. ^i^'i^^^. according to the (htuje of Jeofail [32. //• 8. c. 30. §. 2.] 

\l ) 2» 3. becaufe this was an iflue joined, althoqgh it was triable by 

the repprd, &c. But the truth of the cafe was as follows : 

^ r 1 80 b 1 '^^^ ^^^^ ^^ ^^^^ ^^^ brought againft Biifdey and another 

by feveral pracipes^ and fcyeral ifl'qes * joined, and feveral 

Li. cm. ig. 13. ] judgments, and one writ of error only, ^o repioye both 

Bro. Error, 150. Dy. , - • ^ ,11 rt % » -m in . 

S73. Pal 198, X09. 4. records^ iMppormg the plea betweci) d piamtifF, and B* and 

H. 6 c. 3. Ra^- A- the others defendants, which is not good in this cafe. And 

neoanicnty 2. 9. H. 6. *^ * 

t. 1%. Rait Axnend. for this caufe Heiwood in B. R. refufed to receive diQ 

V ^'^ * 3* certificate : and then the cafe was better by the amendment 

pf the error, anc) fo it was ruled, but the apiercements abovq 

flood. 

M' If. and there the judgment wks revcrfcd, for the bill was good only for fourteen poundft 
and void for fix pounda, becaufe it was not expreflfed in the prcmifcs* See foniethipg like 
ibis cafe Trin. 30. £//«. Rot, 771. in B. R. between StQne and l(^itbpooU(h). 

frtn. 41. El, C. B. •!» Selb'te and Bowes, B. was outlawed in debt by S, and afterwards 
purchafed his charter of pardon, and fued ^Jcire facias againfl S, and S. had judgment upoii 
M tQ recover, and 5. brought error, becaulc upon the fcire facias there was no warrant of 
attorney entered for S, And per Cur^ it is no error, becaufe the warrant of attorney in the 
Jrft aftion 4lf 'debt is fufiicient, for uoon the fc/re facias the plaintiff declares uppn the ori- 
ginal, and tht fcire facias upon the charter of pardon is only jfar^ re/3* in curiii, ' 
' Mich, 36. EUk, It was moved by the quctfn*s (blicitpr ; A parfon had fued a libel for 
three feveral things agaioft ^. in the fpiritual courc, >yhether <&. may have one prohibition 
for all, or three for the thin^i fever'ally ; and tlie Court faid'that he might havc'the one oi* 
the other at his ele6tion, if ne will be at the charge. [But it fccms two pcrfons cannot 
j^n io 3 clfclaration upon a prohibition \Vhere the c^ufes of compliaint are feveral. Yelv. 
•11%, Cro. Car. 1^1. Raym. 415. i.Lcpn. 286.] 



(fl^ By it^.-E/.c.''i4. no judgment fliall be 
-ftayed oV reverfed 'for want of any warrant 
of att'crncy ; bur now fee 25. Cer, 3. c. 80. 
§. I. 13. 4ud 19. And for ait>cjtdment of 
records after error broujrht fee Dougl. 114. 
c. Bur. 1730. I. Term Rep. 783. 3. Term 
^sp. ^.S9?H9» I. Com. Dig. 442 310,351, I 



(^) 9ione *v, Withipoole is reported in Ckv 
El. 126. Ow. 94. 1. Leon. 21. Poph. 152. 
and cited in the margin infra, 272. a. pi. ji^ 
but in none of thefe reports docs there ap- 
pear any fimilarity to the point in JifW< 
wareT^ c^lTc here mentioned* 
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(49) THE conufee of a ftatute-mcrchant fued out of Tbc executors of th^ 
chancery upon a certificate made by the mayor Jl^tf who^^wi 
&c. z capias againft the conufor, returnable into the Bench; life-time had fued out a 
at which day the (heriiF returned non ejl inventus; and the to. a c^nas againft the 
conufee (hewed there the ftatute, as he ought, and had an ^°^«5°r' "nn^**"^'^ 

... ' ® Jiwtjcaai or aRas eafrat 

alias capias^ before the return of which he died* Whether or a writ of extent, but 

the executors fhall have a fcire facias [againft the conufor, 2;"ft^«nm«ceentirely 

or whether they ought to commence de novo, s, to fue a new a. R. 3. 8. 36. 6. b. 2. 

fpccial writ out of the chancery to the mayor, to make a i\^^W^\^' 

certificate, notwithftanding the firft certificate, and to have B. Fynei levy, 67. 

oat of chancery a new capias or not, was much doubted B-Exeoir^." 

among the Judges and the clerks of the court : or whether at '4- **• 7- »7- «• 

the fuit of the executors the Judges of the Bench may award i. 7. ,i. e.' 3. 31, a, 

an alias capiasy or a writ of extent or not- And fee £; 17. "^ 37- *• 

£• 3* [31* pl* 3^«] in a note, that two fued a ftatute-mer- 15. h. 6. 16. 

chant, the certificate returned into C. B. non eft inventus^ the ^^* *^* *j^ Execu^ 

plaintiffs did not come, but others, as theip executors, offered tors, 55. 

thcmfclves, *and fworc that they had the will, and prayed 

execution, and had it, by the printed book, and Fit%. Ahr. 

[Tit. Executiany 53. ] But in the MS. of T. Gargrav€ the Fi«. 131. bb 

words * had it* is wanting. And afterwards it was agreed * 

clearly by the Court that no fcire facia 5 lies in this cafe, but 

if any procefs fbali be ifTued, it (hall be fuch procefs (s. ex^ 

tendi facias) as the conufee himfelf ought to have had if he 

had lived, and fo A. Browne held ftrongly, but Weston 

and 1 to the contrary: for thei'e is a fpecial writ in the 

^ii/f^r [148. b,], that the executors of the conufee upon 

affidavit ix\ the chancery that the debt wa$ not (ktisfied in the 

life-time of the teftator, or afterwards, fhould have a new 

certiorari to the mayor, &c. to make a new certificate of the 

ftatute, iiotwithftanding the firft certificate^ And alfo no 

precedent could be difcovered for the remedy in C, B. for 

the executors in this cafe, Wherefore at length the party jsee] x.Cro.451. 457. 

was advHed to commence entirely de novcj becaufe that was [a-Bw.Ab.336. %.K,y^ 

S. pL 16.] 
the clear way, and fure without error. Yet fee Dupledge^s 

r M v« rr i •■itf v-r^^^ 36. H. 6. B. N. C. 294* 

cafe. An. 2. K. 3. [fo. 7. pi. 24.} well, and 15. H. 7. [i6.] Raft. Reoognismce. 5^ 
and fee ftat- 5. H. 4. c. 12. and fee H. 9. H. 5. Rot. 461. '• ^^' ^^' '7- 
where the executdr of the conufee profecuted in the Bench 
by attofn^y by the writ appointed and directed tp' tbe Jufticea 

tl^r^- 

h 1 Z (50) Ca^ 
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Where a bargain, and (50J /^ARUS moved at the bar for the ftay of s nifi prius 
on cc.nd.r:on of payment ^° ^^ hoHeii in London, inafniuch as tne iflue was 

of a fumto the vendee, yoid, and a jeofail: and the cafe was thus, That a man by 
his death tender made to indenture enrolled, bargained and fold his land in fee with 
the exc(?utorb alone i> provifo, that if the vendor before fuch a day fhould pay to 

not good, lor they -re , ^ 4 ' <* 

not fi/^wi of the tefta- the vendee, his heirs sr ajjicns, one hundred pounds, then 

^^' the bargain and iale fliould be void^ ♦ The vendee made 

L 10 . a. J jjjg executors, and died before the day, and the vendor before 

Co.Lit. »io. 181, Fitz. the day tendered the money to the executors, without any 

H. 7 16. B. N. c! ^^^^^^ made to tire heir, &c. And whetl^rr this tender be 

?^7- good and legal,' or not, quare. And A, Browne and I 

[1. Inft.aoS.b.andMr. thought that the tender is not cood, becaufe it is contrary 
Butler's note (i). 3. . . , 

Bac.Ab.637. 3. Com. to the exprefs words in the condition; for the cjfecutor is 

I^-S- 3^6, 307.] jjQ^ aflignee of the vendee, becaufip he has nothing in the 

Went. 134. lanj . ^mj slthough by Littleton^ in his chapter of Edates 

Hob. 9. Br. DepattQre, . . . 

1. 5. Co. 76. Com. conditional, [^. 339.] if no mention had been made of the 

487. Lit. 78. f'*^2-77. heir, executors and afligns, of the feoffee or vendee, the 

a7.H. 8. ^. s.Co. 96. ' & > » 

12. E. 3. Tit. Cond,- tender at the day may be well made to the executors, becaufe 

^Ux'k^-ie^ " ^ ^^ '^ ^^ intenduUe that the feoffee or vendee lent the money tQ 
the vendor, and fo quafi a debt to the teftator ; /yet where the 
heir or ajp,gnee is exprefsly appointed and limited in the con- 
dition, LittLton himfelf fays that the tender ought not to 
be made to the executor ; and the reafon is, as I believe, 
[ vide ante 6. b. and bccaufe the law does not determine to whom the fender fliall 
Jcnotesand references ^^ ^^^^^ ^j^^^^ ^^^ p^^^^j^^ themfelyes are agreed exprefsly to 

Ante, fol. 73. Fitz. whom the tender fhould be made : yet quitre well thereof, 
Condition,8. Thcpay- becaufe Weston, Catlyn, Chief Jufii.e, and Saunders, 

pent ought to be in.idc , ' ri "1 n 1 

to the heirs % thcaf- Chief Bar on^ held the contrary ftrongly. And the words of 

f.?necs in his intent are ^ Littleton well confidered and wcjohod, I believe ?ls above, 
not auignees of the cf- ' . p 5 t . 

Utc. Ideofit liber judex, 

(50) Hit. 73. £/. C. U. Rof. 9?4, In debt by KiV/»w<?^Va«alnft Sutcher [Ow. 9. Cro. 
El. ii7. 2. Leon. z!4.] A mnh makes a leUc for ytcrs rcf^rvinp: rent to b:m^ his eji^rcuior^ 
and ajfigns^ fiuiin^ the ftiul terni^ the Ic.Tor died, \\\h heir who had the rcvcvhon brought 
debt, a.nd per Cur\ it docs not lie, becaufe by the words the intent of the Icflbr appears 
othcrwifc. [Sec Mr. Har^ravc'* nctc C^)tQ Co. Litt. 47. a. c. Com. Dig. 42;, 4.21. an4 
Bac.Ab.Rcnt. (H)]. * * . :». . • «» T .^ 



Moody's Cafe. Jn Cur\ tf^ard\ 
Tenant in eafise by (51) TXlCHARD A^ody tenant in eapite 11^ fee-fimpio 
fer'ffmcm^o^himfcif for "^^^^ ^ feofFment to the ufc of himfelf for the 

Lfe, remainder to his i^^^ of his life^ remainder to his \vifc for her life, remainder 

to 
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to his fecond fon in tail, remainder to his third fon in tai), fecond fon in taii^ re. 

remainder over to the heirs of the body of his eldcft fon^ and f^^^ q^, his death the 

for default of fuch iflue remainder to the riffht heirs of his ^^"S j^ cnnUcd to tht 

, ^ , ward(hip of the body, 

eldelt fon for ever> and died ; and this eftate was executed in and third pare of th* 

his life in the tkne of Edward 6. the eldeft fon being within '^^'^' 
age at the time of the death of his fatlier ; and afterwards an ? ,.^h% 14. 6 Co! 
office of this was found of all the cafe above. The elder fon 7^> 77* Sir Geo. Cur- 
died without ifllic, the wife died, the third {or\ alfo died with- j, ^ 7. xo. Dy. 9' 

out ifTue, the fecond fon beine within ag-e; whether he fliall '3°- 137*35 i7»- *7» 

^ , -^ , H. 8. 26. Dy. 152. 

be in ward for his body or for his land, or neither df them, 193. 354. a. Co. 94. a. 

wasthequeftion. AndCATLYN)a/V/7/£/«cV,DYER, SaUN- Bingham's cafe. 

DERs, Chief Baron^ the Attorney, Solicitor^ Kayle- 

W' AY, and others, thought it clear by the common law that 

he fliould be out of ward, but by the intent of the (latute 

32, tl» 8. [c. I.] which makes new law in the faving of the Conveyance to any of 

wardihip of the body, and the third part where the difpofition the coikterai blood who 

^ -^ ' '^ ^ *^ IS not hi« heir appiirent 

is made for the advancement of the wife, preferment of the is not within the aas of 

children, payment of the debts, or otherwife, s. to any chari- ^*' ^* * ' 

/ . r . 11 I n r . 1 . . 6. Co. 77. Inft.78. S. 

table ufe, and efpecially where any eftate of inheritance is Co. 164. 9. Co. la. 

difpofed of to any child, although the fee-fimple be entailed to ' 5^*' ^ 

a ft ranger; but where only an eftate for life is 'difpofed of 

among the children, the remainder over to ftrange blood, it 

is not fo clear. And fo by Kaylewa y the ufage and courfe 

has been in * the court of wards fmce the making of the * [ 1 8 1 . b.] 

ftatute. And fo this cafe at laft was ordered, for otherwife ^„ 

[By 12. Car. a. c. 14. 

fuch fraudulent pradices would ouft the queen of her wards, wardOupaboUihecf.] 
&c. 



FiQi a^^ahijt Broket. Trin. j.BTzl'Rot. 945. 

fSa) ^EORGE Fifh brought a formedon in defcender If one of the procla- 
againft Edward Brcket for lands in fVdwin and J^tcdw have been Lde 
Codicote. fuppofing by the writ that T. Fijh eave to George ^^ * ^*y «>"- ^^ Term, 
TT'j J 1! '1 L- u- L r jt_i- r r ^ or on an impclTble day. 

Hide and others and their heirs, to the ufe and behoof of the it may be avoided by 

faid T, F. and the heirs of his body lawfully begotten, and that ^^'f"^ 5 ^''^. *^J?*'*** 

^ y o ' to be on a day in Term, 

after the death of the faid T, F, and E, F. the fon and heir of wiuch day was a Sun- 
the faid T. they ought to defcend to G. F. as brother and day, ic^muA be levcrfeJl 
heir of the faid. E. F. by form of the gift aforefaid, %^c. and 
counted upon a deed of feoiFment to the ufe above made before [ »• F«- Pl*c- ^SS- SC J 
the ftatute 27. H. 8/[c. la] and by the fame ftatute that Plow. 265. a. 1 C 
T'. FiJh was feifcd in tail of the land according to the ufe &c« 

L 1 3 The 
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The tenant pleaded a^lio non^ becaufe as to parcel of the tene- 
ments, he fays that heretofore, s. on the oftave of Saint 
Alichaely in the fccond and third year of king Philip and 
queen Adary^ a certain fine was levied &c. between the tenant 
the plaintiff and the faid E. F. deforciant of Ae fame tenc- 
kN.C. 17. Hob. 10 ^^^^ ^y "^"^^ agreeing in number and quantity mA the 
f Palm. 255.] ^^^^^ ^^ parcels in tVelwyn and CodicoU and Parva Ajit^ 

M. X. and »« £L Rot whereof a plea &c. and acknowledged come ceo que il ad ii 
** * fon doncy ^c. and pleaded all the concord, and moreover 

pleaded the proclamations according to the form of the 
ftatute, &c. and (hewed the certainty ; whereof one was on 
the 7th day of June in Trin. Term^ fcff. and a prout pattt 
by the record of the fine remaining in the (aid court, with an 
averment that the fine was levied to the ufe of Sroiet^ i^c 
by virtue of which fine the tenant entered ; and as to riie 
refidue, he pleaded another fine between the lame parties as 
above, agreeing with the number and quantity in the refidue 
by their names with the appurtenances in /F. C and Jjit 
Mount FitJheU whereof a plea &c. (53) And this fine was 
upon the morrow of the Trinity, in the years afore&id, with 
the proclamations as above, (hewing the certainty of the da/s 
in the four Terms, and that the thirteenth proclamatioa was 
made qn the 22d day of June in Eajler Term^ in the 3d and 
4th year of P. and M. and the fourteenth on the 25th of 
June in the fame Term, and the fifteenth on the 28th of 
June in the fame Term, and the fixteenth on the 31ft day of 
Dy. 154. 16I. 7""' ^'^ *^ ^^^ Term, &c. as above. To which the 

plaintiff replied pracludi non^ becaufe he fays that the £ud 
feveral fines in the bar of the faid £. B, were not proclaimed 
according to the form of the ftatute of the 4th H. 7. [c. 24] 
nor were either of them; for he fays that the thirteenth 
proclamation in the firft fine was fuppofed to be made on the 
7th day of y«w^, that the faid feventh day was a Sunday^ and that 
[Cruiie on Fines, 44. Sunday is not, nor then was a day in bank, or dies juridicus\ 
and that no day of Eajler Term was in June^ as is fuppofed by 
the fecond fine and proclamation ; and (hewed the commence- 
ment of the faid Term, and the end to be on the laft day of 
MayjicQ. And to this replication the tenant demurred inlaw. 
And'the firft exception was taken to the writ, bceaufc 
Dy 977 Bm Forme- ^^ *^ fpecial, and alfo for any thing contained in the writ 
don, 46. PloMr. 59. Bid. the donor and donee in ufe might have died before the to- 
«> 47- ^^^^^ ^^ ic)!^ of the ufe in tail only, of which no formcdon 

caa 
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bui be, and diat the writ ought to have made mention <^x^ 
prcfsly of the ftatute of 27. H. 8. as well is the count. And 
dearly this had been better; •for fuch a precedent wag 
(hewn by WHETLEYi Protbonotarji arid this was done by 
good advice : but the Court held the other writ well enough^ 
by the intendment of the words of the writi ** aM which aftgr 
** thi death of the father and Edward the fin and heirj (^t/* 
which is intended feifin of die land &c. And alfo the fpetial Brb. iTontitdcB; 9. 
writ dcvifed upon this cafe as if the entail had been made by - 
parliament or by refervation of a reverfion by the conufor of 
a fine in tail as s^pears in 14. H. 4. [31. a. pi. 43.] in a 
good formedon, was holden well enough. (54) Alfo it wad j^' \»k^h: W^.Twfk^ 
moved by Cholmeliy for the tenant, diat the replicatiofi >'' 4^. £-3. 5. and 94 
was not formal, betaufe it does not divide it into two parts^ x; 
to anfwer to the matter in each bat*, but has confounded 
them together with one anfwer : and it was the opinion of 
the Court that this would be better pleading, but the other . ti g 1 Dr i i, 
that trenches to both the fines and proclamation^ is good 
enough^ becaufe thie defaults in effeA are apparent^ &c: 
And it was moved befides^ that there were in the bar two 
defeats, X. one, becaufe it does not allege in fad that at th« 
time of the fine levied the conufor was feifed of the land, nof 
the conufee, although the fine fuppofed an eflate precedent| 
becaufe the fine was come teo que si ad {ffr. for when he hat 
concluded with the fine and proclamations^ he fays, by virtue 
bf which fine he entered into the land^ therefore he was not 
feifed of it before ; and then it appears that the parties to the 
fine had nothing at the time of the fine levied. The other 
was, becaufe the fine fuppofes the land to be as well in Jiyoi 
as in th< two vilh ilamed in the formedoil, 1. TP'clwyn slnd 
C&dicoUy and then that is not fully anfwered in bar without 
an expref^ averment taken that all the land lay in the twd 
vills only, &c. But the great doubt of the matter in law wasj pW. thi 6. 
whether the fines vi^ith proclamation made as iBove, ai^e void- rcrdlfeoiiriiiw jtd 1 
able by plea made in this court as above^ or whethei- the 
proclamations fhall be feverfed in B. R, by error. (55) And 
as I think one of the finee in which orte of the pfoclaitiations 
tvas made on a Sunday fhall be reverfed by error, becaufe '^ , j ■ - 
is error in ha^ and triable per pais or by the talendar^ s. ^1'^q^\1^^' 
whether the 7th day of June was a Sunday or not. Artd ,. ^^i ^b. 524. 
Becaufe the Court has recorded thi§ proclamation to have 33- H* 6. aiTor,4i. 
keen made in Trinity Termi x. on the 7th day of June^ 
L 1 4 which 
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wMch day in truth was within that Term, and well might be 
a day in bank, znA juridscus if it bad not been a Sunday ill 
that year, therefore this is error in the court rcvcr&blc by 
writ of error in B. R. and rtot in C. B. But for the other 
fine, i. where the proclamations were made in the end of 
the month of June in Eafter Ternty and the laft prochmation 
of it is on the 31ft day of J«ney this is void, and quaji coram 
Konjudicfy becaufc it is impoffible to be true, for never to 
this time was there fuch a day, namely the 31ft day of Jt'niy 
* [182. b. ] fmce June has ♦ only thirty days : and befides Eafter Term 
was never fo late in June^ nor ever will be, without par- 

[Cniaccnfine$,44.] Haracnt; wherefore it feenis that thole proclamations are 
. utterly void : and then there were not there ftxteen procla- 
mations according to the ftatute 4. H. 7. [c. 24.} and then 
this (ine is not a bar in formedon, but the other 16 a bar until 
it be revcrfed by error. But Browne thought bodi fines 
void and infuffi(;ient for the above reafons; but Weston 
thought tbcui both good, until they are reverfed by error. 
And afterwards in the end of the Term, judgment was given 
for the demandant againft the tenant for the tenements com- 
prized in the faid fine ; and as to the firft fine Cur* adv* v$P, 
And afterwards this was reverfed in die proclamations in 
A R* and then qu^tre what may be done in C. 5. upon the 

Plo-.v.26«?, demurrer to it, S:c. But at length the whole controverfy was 

compoimdjd, and for twenty-four pounds Br^Jtet relied 
*Qerijicati9tu co^mvit a£iionenu 



In B. R. 



The fheiiff may net (^6) Tp H E array of the grand jury in attaint was well 
panel afur tht turn of ^"^ ^"^7 ^^^^ ^7 ^^^ fljcriff, and he delivered the 

th. Ktuip, uithojjh he vv-rit v/Ith the panel annexed to it to the plaintiff himfelf to 

did net il»fcovcr Icx>ner ,-i-tr r- iir 

tiiat the nicirsnytc by take counlcl in the formal return of it: and before the return 
whom it uu.i ivi.t h.:i ^j^^ pLtjiitift' delivered it to a man who was a mefTenger, to 

cnangcdio#ne ut tnc jj- ... o ' 

rors at iiic pb.r.:.ft\s carry vvich divcrs otlier writsto the courts here at /?^//ni»y?<r 
r.quci\ Ana ti.ou?:i ^^ ^|^^ jv,; j j ,^, ^f j>^^ ^^,^^,.^ ^f ^^ attaint, but no truft or 

1.1. s be ;7Jca c^uic ol • ^ ' 

c'.-;icn5t,it.inctioth{; comirjand was given to him of this writ of attaint: and the 
fr^nk Cent.- c -i sx *^^^^ "'**" ^^ ^*^^ information of the plaintiff, who diflikcd di- 

(id) Hii, 37. £/. a. /?. {Co, FJ, c;ii, Trluor, 431.] Palmer v. Marjb and Potter t)\e lato 
b'j'IiiT^ i f A'■';7/'i.^7.'/.'^'^, wiiciicc tluy were removed on Fr/c/ay ^hcr Mtcbaelmas^ and the 
Fsjctirn vvn, on the /'// I'.i-; z.'\c\- tht- oclavc of St, Michael^ this cannot be their return, and fo 
Jr was a i;uJi;cd, 3 5-:d ww a^-iion 011 the cafe brought againlt them for a falfe return, and ad- 

juu?i':d for ihc dci'w.k^anLs. 

vers 



Eafter Tcfm, ^. Queen EKzabcth. [ 182. h. ] 

Tcrs of the polls of the panel, and prayed him to return others 
iu their places at the nomination of the plain tiff, did fo : and 
die return was fo accepted: and juft then this iherifF was 
removed) and a new one elected, to whom the re-fummons 
was dire<^led, and afterwards a diftrefs, which writs were re« 
turned accordingly ; and now came the former (herifF and 
diiavowed in court the faid panel, becanfe it was altered as 
above. And whether he may do this two or three. Terms after 
the return of it, or whedier the array may be challenged by 
ithe defendant in the cale afbrefaid, where no default, favor, ^' KnomdchM kj 
or corrupt intent was in the (herifF or his minifters, the Judges Px- >77. «* 
were much in doubt, and therefore Justice Corbet was ^ 

fent into the bench to found their opinions : and they thought 
that the old iherifF came too late to diiavow the array or re- 
turn (which he might well have done at any time in the Term 
of the return) for the inconvenience &c. and alfo that the two *'• A/T. 16. ir. H. 7, 
triors who (hall be aiEgned cannot diiaffirm or quafh the Challenge, 25. a i.e. ^ 
array which was well and lawfully made at the time of array- '^^^ 7- H. 4. 10. k. 
iog the panel. But clearly the polls may be well challenged 
for the default of thofe * who were put in on the nomination. * [ x83. a« } 
of the plaintiff. Yet the matter was deferred till the morrow,, 
and then the other bench was of the fame opinion. Bu^ 
Sa^unders, Chief Barony hefitated a little ia the difavowal. 
And afterwards the matter was compromifed. 



HlKSrOID* 

(^y) T> ARON and femebeingpofFefTed of a terminright a woman being paC^ 

^ of th= wife as executrix of her firft huftand, i ^^l^'l^f ^^^J 

ilranger pretending title to the faid term, the hufband fub- marries^, who fubaiji 

(57) Id the cafe of frejlw i;. Eurt^ [2. Leon. 104. Cro. EL 213.] upon, evidence it W£ • 
agreed that if there be a conirovcrfy between two on a leafc for years, and they fubm- % 
themfelves to the arbitration of feme one upon it| and the arbitrator awards which flia-fl 
have the term, that is a good gift of the intcrcd of the term. See 12. AJf, 25. But if th e 
award be that ihe.one (hall permit the other to enjoy the term, that docs not give the in .• 
tereftof theterm, Eafi,t^, Eliz, B.R. And in this cafe the arbitration (hall bind the wif e» 
for !f the huiband had granted orer the term that grant would bind the wife, and by conf e- 
qucnce the fubroilTion m this cafe being for the title and rntereft in the term, is as much in 
effort f as if the huiband had granted over the term, and it had ifl'ucd from him, in whi ch 
cafe the wife had been bound without doubt ; and fo accordingly it was taken by Serje a* ft 
Harris at theaUiics in JTa/es as Justice Jones faid, and he faid that Lord Anders oh 
was of th£ fame opinion : but if the arbitrators award that the poiTeffor (hall hold the tc rm, 
that it fccms does not bind the right of the other, for their arburation docs not exting ni(h 
the right then, as it does to pafs the po(Tc(!ion in the other cafe. [3. Bac, Ab, 4.21. x. Ld^ 
Raym. 114* That the huiband may difpofe of the term, 2. Slaci, 801. 3. WilJl^^^. Seo 
i^i/on AwarJst 39.] 

t Orig. Omefi U Baron ad grant ouftn le terme vfi iffuit di il in piei cafe U feme ad fjhre 
ffa ^duM ^ ^BKQfd^$ftif$fer Serj. Bmnk, 

initte4 



[ xSj. a. 1 £aftcr Term, 2. Queen Elliabetfe. 

Ae imereft and title to t&itted it to arbitration by writing for die interefl and title of 
JI^*h*wd«l toXnvI *^ ^^^* The arbitrator awarded one part to flic [defender, 
whether thii biwU the and the Other part to die hufband and wife. The hufbafld 

wile 

It eannot be glten in died : Whether the wife is bound by this award qua^re^ in 

evidence under the ge- tj,e circuit of Lord T Chief Barotil Saunders upon evident^ 

neriliinie in detinue by .^ • • j "1 -«• , . 

the wife fat the leafc. 2t ntfi prtus. And note the luue was nm detinet per patnam^ 

Dy. 7. a. I. Ro. Abr. in dednue for the indenture of the leafe. And at length judg-> 

33.H.6. 3. ai. H. 7. n*^"^ ^'^^ given by the Court for the plaintiff, becaufe the 

^^\ W^i " ^ Special matter ought to have been pleaded in juftiftcadon of 

a. 9. E. ^ 4». h. Ar- die detinue, and not the general iflue as above ; and fo fuan 

Ktrement^s- «4-H^ ^f the majtcr in law above. 
i9» a. Keb. 735. Dy. 
41. a. 196. ^76. a. 305. 
la. H, «. I. Bro. Ar- 
biticmentt 13. 53. 



Li If COL M. 



Atowr/j 
^herc: 



ry, that the pUce (58} T N replevin, die tiJcing was fuppofed in a certain place 
ofV?drfetodaht*i called Keljiornlyng ; the defendant fays, " that tbefaii 

freehold. Plea, that it cc pl^^g contains two hundred acfes of paflurey tUbicb are and 
JC?aQ?inalBestidetoit, ** h prefer iption haVe been parcel of the manor of Keljiorny 
without this that the cc t without Jhewtng in what county the manor lies^) which 
laid manor of jr. where- * , i/..f t ^ t 1 1 /» t » t t^ » «■ 

«f ftc it defendant*! *^ manor ts and was the fou and freehold of htm the defeTtaant" 

t^^ fiJL^^ing ^ ^^^^* f^^ damage feafanti to which the plaintiff (ays, 

that defendant has no <« that the faid place was parcel by prefer iption of the manef 

^ STpUcTt ^ " ofKelftoTii in Kel/Iii^ aforefaid, and conveys tide to him- 

parcel, for bis plea ad- i« felf of the faid manor, ABSQUE HOC that the faid manor of 

■'**'*' 8 5 H " ^^tft^^ whereof lie. was the foil and freehold of the faid 

7. 3. 43. E. 3. 9. 9. Co. ^ defendant ^c** upon which they were at ifTue ; and at the 

na bT *'^ ^ *^^ ^^ affizes at Lincoln it was given in evidence by the plaintiff 

■ » *- < B n diat die defendant had not any manor of K. and then the faid 
|a. Lotw. 1 110. BtllL ' 

HLPrittsavS. 5.Tcnn place of two hundred acres was not parcel. And by the opi- 
^^^' ^'^ nion of the Court at the aflizcs, and alfo now in bank, diis 

evidence is repugnant to the ahfque hoc ; for by that it is 
confeffed that K^ is a manor, and it cannot be underftood the 
manor of JT. of which the plaintiff fpeaks in his plea, but of 
neceffity the manor of which the defendant had fpokcn before 
in his avowry. And alfo the word tl;A^r#0/* implied that JEV/- 
fiorn was a manor, wherefore &c. But the good add prudent 
form had been to fay, protejlando that the defendant had no 
fuch manor called Kelflorn Uc. but for plea to fay, that it was 
parcel of the manor of Kelfiorn in JT. to which the plaintiff 
conveyed tide^ widiout this that the faid two hundred acre5 



Eafter Term, 2. Queen Elizabeth, * [ 183- b. ] 

of pafture were the foil and freehold* of the faid defendant, 
according to 36. i/. 6. [18, 19.] and 7* H. 7. [8. a, pi. 13.] 
in a writ of entry upon the ftatute [5. R* a. ft. i. c. 18.] 



{59) A MAN is indited ofthe robbery of another In his Inanmaiamentagaiaft 

dwelHng-houfe, he being in the faid houfe, arid p & m. c 4. thcwc^ 

put in fear; and another is indi£led becaufe he felonioufly ««*«»/!r«nccdr«y,or 

, the offender (hall have 
before the faid robbery procured and counfelled the principal his dei^, a$ he mi^ 

to commit the robbery, in which indiftment of the acceflkry J^^Tc^l^?^* s.a 

this word ^mallcUvJly* is omitted. Whether the acceflary si. Co. 37. a. 58. his 

by 4. and 5. P. JsT M. c. 4. (hall be put to his clergy for de- po^,^J*.^ ""'''^ 

fault of this word ** malmoujlf^ quare. And It is to be con- ^^^ Clergy, 16. 

fidercd whether this word maUciouJly be referred to petty i. Hawji. P. c.^^'^l 

treaibn or murder, in which there may be malice in the pro« 

curement and no malice, and not to the robberies, in which 

there is not commonly malice, but rather covetoufnefe to 

have the goods. And by the opinion of all the Judges of 

affize in their affembly except the Chief Justice and A. 

Browne, for default of this word malicioujly in the indift- 

ment the party fhall have his clergy, becaufe the word ma^ 

licioujly refers as well to robberies as the voluntary burning 

of houfes J and the fubfcquent words in the ftatute confirm 5- 2- 6- 69. a. i8.E.^. 

this. Weigh the words themfelves of the ftatute. ^°' . 1^. 1 . 

A fimilar cafe happened in the i8th year of the prefent 

queen } for a fervant of Darm Laxton of Londoriy widow, for 

procuring felonioufly the robbing of his miftrefs by one Cromp^ 

tort', but in the indiAment were wanting, " commanded^hlred^ 

" and counfelUdj*^ and alfo ** malidoujly^** and yet ^'lergy was 

allowed him after judgment, by the opinion of the Judges. 

( §9) If breaking of a houfe by night f [no'] fc/onj ce hc'ing put into the indictment nor any 
•ntry made into the houfc, and upon the evidence the intent of the party am>etiretu to be 
felonious, and fome alio to be within the houfc, yet the inclitS^mcnt is infumcicnt ; and if 
Sitrg/arJter were in, the clergy Ihall be allowed, unlefs the indidlmcnt made mention of fome- 
body being in the houfc. 

If one ibjourn or lodge in another's houfc for a time and is robbed by night in the fame 
houfe the thief Ihali have his clergy, for that the ftatute is, «• where auy one is robbrd in 
" his houfc," fo the owner of his houfc muft be robbed. Thcfe queftions were movod 
Tnn. 3. and 4. Pb.^ Ma. among the Juftices for all circuits, [i. HcUcy 522, 523. but fee 
2. Hawk, 499. contra.^ 

t Inorig. the word no is omitted, and the other word 'iifelonj\ thM^tfeionjbein^ putf^c. 

(60) IN 



[ 183. b. ] Eaftcr Term, 2, Queen Elizabeth. 

to account by executors (60) T N account by cxccutors of a recchpt had of the hands 
•f^hcteftator, defend- of the tcftator, the defendant waged his law that he 

•ntcannotwagchislaw, never was receiver of the money of the teftator : and nowh« 

becaufc that is by other ,.. , .- i- -ui-. r- 

liancis. came to make his law, and in making it the Court law into 

T. I. El.R«g.Rot.6i7. this cafe, becaufe by other hands &c. and therefore he was 
a.RoL Ab. 110. I. Inft. flopped. As it feems by the opinion diM. 7.£.3. [61. pl.52.] 
I?8*i a^^ii 3t?H!6! '^^^ ^^^^ ^^^ ^^^ ^^ this cafe, becaufe it is by other hands 5 
•38. 13.H.7. 3.^. 10. but there the receipt 'was fuppofed, part by th6 hands of the 
4.b! laEKz. 265.0! teftator, and part by the hands of others, and for all the dc- 
13. H. 4. 8. i5.E.4,6. fcndant pleaded ne unques fan receiver per pais ^c. And 
B.2. Ley. 69. a. H. 5. afterwards in the firft cafe by ^ the opinion of the Court, the 

»• '^- ^' \ ^ -♦*'/• defendant pleaded to iflire of the country. 

B. 3. 21. Ley. 54. 47- ^ ^ 

E. 3. Ley. 95. 7. 46,47.!. 3. 47" a. 10. b. x6. [S.Mod. 303. Sanc.683. 12. Mod. 679.] 

(60) M. 42. 43. EL [^Cro. Eilz. 790.] ElUn Sb^t-ld brought account as executrix of her 
huftand Agz'xn^ BarnffieiJ, and countca againft him as common bailiif of her hufband,of the 
receipt of northern kcrfcys to merchandize : and Harris moved that he might wage hii 
law, iniifmuch as the receipt was by the hands of the teftator only. W alms lev thought 
that he could not wage hn law, for it has been feveral times ruled in Jt. i^.and alfo here in 
€,B, that a common bailiff cannot wage his law, but otherwifc it is of a receiver, to which 
the other Judges affcntcd. Daniel. •* Bailiff of land (hall have allowance upon his ac- 
•* count, but it is otherwife of a bailiff of goods, and fo fee the diverfity." Walm^ley. 
' " That is true." Wherefore the Court advifcd the defendant to plead that he was not hit 
kiiliff. 



^ - ^ -1 Dauntfey againft Southwell, 



Lezfe i 



J of lands by H. 8. (6 1 ) |^ I N G i/. 8. made a leafe for years to one Matthew 
except trees, Ed. 6. iV ^^/^/^^^ ^f ^^^.^^^j^^ j^^^j^ ^^^ tenements called 

irants the revcrfion and ^ -^ 

the trees to the dtike of Bretons xnSevenoke in Kent^ except the large trees and woods 

UndT^'jfces wfthl^^^ '*^^ Showing and being. And afterwards king E. 6. granted 
impeachment of waftc. the reverfion and alfo the trees* and woods to the duke of Nor^ 
treafon, and queen M. tbumberland in fee ; and he made a leafe to Culpeper for a term 
grants the inheritance to of yearSj'^s ♦ well of the lands and tenements, as of the trees 
defendant, who infcofft , , . , . , /. ^ a . r 1 .. 

the plaintiff, and binds and woods Without impeachment ofwajte : And afterwards by 

himfelf to indemnify ^^^ attainder of the duke, the fee came to the hands of queen 
Irim againft any claim ' ^ ^ 

oiC.hyoirtueefiisleaj't, Mury^ who granted it to Southwellin fee, and Southwell fold 

*aiJnonX''boiid?aS ^^^^ ^^ Dauntfey in fee, and bound himfelf by obligation in- 

Ton damrnficfitus pleaded, dorfcd with Condition that he would make afllirance of it 
the replication muft jv. ,, ,/.i 

fhew that c. claimed hy before a certain day, and that he would warrant, defend, or 

vfrfw 9f in iwpr and (^yg harmlefs as well the perfon of Dauntfey as the premifcs, 

(61) Tr/>. 31. El, B, R. Rat, 71. Fojler and Wilfon v. Mabb^ \Cro. El/z. 113. Ow. 100. 
1. Leon. 324.3 Leffor covenants with lelTcc to fave him harmlefs and indemnified againft B. 
If j?. enter, whether it be by tort or title, the covenant is broken. Not undamnificd in 
the covenant. [x.^Tr4Qo. i. Term Rep. 671. 1. Hen, Black. 34. i.T^crm Re/. 584.] 

and 



Eafter Term, 2. Queen Elizateth^ [ 184. a. ] 

and every part of them againft Cuheper.for and touching any «iuft condudc^with ^ 

^ ; . . , , , , r -r dammficatui. Bgtthisii 

inter ejt^ claim^ or title to he made to tbf fame premijes or any not a breach of tl;e con- 
fart thereof by the fold Culpeper BV virtue of THE SAID f^'^J,^,'^''^f^^^ 
LEASE. And afterwards, the firft term continuing, Culpeper cannot pafs the trce$» 
claimed the trees aforefaid, commanding one Kynge to fell /.J hcco^^d^^ryc^ 
7ii\A Q2xxy away three great oaks growing in the faid tene- the branches and fruits 
ment, and Kynge did accordingly : Whether this be a breach Mic i. &a. Rot. 737. 
of the condition aforefaid was the demurrer. And the bar [co.Ent. i37.b.s.c.] 
was pleaded for the fecond part of the condition, that by rea-» Harp«T*s Rep. foL 1. a. 
Ion of the exiftence and contmuance of the firft leafc which is po. Lit. 303. b. 
pleaded in certain ^without faying any thing of the exception 
of the trees), neither the obligee, nor the premifes, or any 
part of them, can or could be damnified by the faid Culpeper 
for and touching any intereft, claim, or title to be made by 
virtue ofthefaidleafe to him thereof made 13 c. And the plain- 
tiff in his replication ihewed all the other matter above, but 
he did not conclude in faft that the claim of Culpeper to the 
trees was by virtue of his leafe aforefaid^ nor before the fuing , j^^ 103. b. 
out of the writ, &c. Alfo he mkde no conclufion with a Dy. 187. a. 158. 
fic damnifi(atU5^ nor left all the matter above to the Court to 
adjudge ijpon the breach of the condition, comprehending leging a breach of many 

damage as well to the perfon as to the land, which feems ^^^'^J^ ^ ^n^cn- 

• ® ^ ^ ^ ^ ture which IS ^ood, an4 

double ; quare inde^ Whether one can be damnified without aUeging the breach of 

the other, An4 befideshe did not (hew in pleading, that wS'bal^ h.^ 
Bd. 6. was feifed as well of the trees and woods at the time Dy. 297- *>• «o- H. 7. 
of the granting of the reverlion, as of the re/erfion, but only 
feifed of the reverfion, and ** by virtue whereof the duke of 
** Northumberland was feifed as well of the trees and woods 
" as of the reverfion as of fee 5" when in truth the trees and 
woods were in him in demefne, (62) Alfo the condition of 
the obligation contains two parts copulative to be performed ; 
and although defendant ought to allege performance of both, [S»^^'*-Pr.i6i.-i65.] 
yet plaintiff (hall take iffue upon one only : but yet it would 
be good 2md formal pleading fhat the plaintifF fhould take 9 
proteftation at the commencement of his replication to one of 5.H.7. 7.b. *.R. 3.i6.a. 
them, and forplea anfwer to the other 5 and if there are divers 4^-^-3-33' Fmch.f0l.s7.. 
things in the condition, as three or more payments, the ♦ pro- [ • J84* b. 1 
teftation (hajl be, that he did not pay any &c. for plea anfwer- 
ing to one of them at his election, which form is not obferved 
here : and alfo order is not obferved in the commencement of 
the replication, becaufe it does not (ay that well and true it is 
that king H. 8. was feifed &c. and yet verbatim it agrees with 

th^ 



10. Com. 193. 27. H. 8. 
4. Dy. 182. a. 
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the making of the leafe to Colthurft in manner and form as m 
the bar, but fhews it as if it was foreign matter, adding to rt 
the exception and refervacion of the trees and woods, which 
is not mentioned in the bar &c. And as I underftand the pbin- 
tiiF ought to have alleged in fa£t in the beginning of the 
replication that at the time of the faid demife made to the 
faid Colthurfl by king lUnry 8. there were trees and woods 
growiag in and upon the premifcs j for from this arifes the 
matter of the breach of the condition, and the exception 
alone does not prove in faft, tlaat there were any then there, 
but by implication and intendment only, which is not fuf- 
ficient. (63) Alfo plaintiff does not convey any good con- 
veyance to himfelf, nor is there granted in the bar any other 
30. n. 8. Bro, Attomn afTurance of the land to plaintiff except by indenture of bar- 
**^'** *^' gain and fale only without inrolment, and without any livery 

a. Co, 4, 4. K. 7. J»-b- or grant of the reverfion and attornment of any particular 
*^' tenant : and then it is not proved that the plaintiff was dam- 

nified, and then he has no caufe of a£Uon. And befides it 
feems that the plaintiff in his replication does not meet the 
defendant : for the defendant has pleaded matter in bar ta 
prove that it Is not poiHble that the plaintiff or his lands could 

^ ^ , be damnified by reafon of the continuance of Coltbur/Fsi 

Dy. 1 1«. a. 241. b. 243. . t #- « 

k. 254. 4. Co. J 8. b. Icafe, which is no plea, for he ought to have pleaded generally 

that be or they was not or were ^ot damnified &c. for tha^ 

is a performance of the condition, and nf^ that they coiild not 

nor can be damnified. So if plaintiff had demurred to die 

_ bar, he fhould have had judgment to recover without faying 

©y. 140. 230. a. PIcw. . , 7 . . ,. . , 

138. o. H. 6. 35. Bro. more ; but now the matter in this replication proves, that as 

fos^^Wcm^s' ^'^Co well the plaintiff as his land was daninified by Culfeper in 

<3. 3. Cro. 522. 5. Co. feft, and does not anfwcr to the impoffibility of t^ie faft, as. 

iJs.b! 374! Plow. 104. the bar makes it. And the matter in law was, Whether the 

large trees and woods above are as a chattel in the king or 

the patentee lord of the land, or remain always parcel of the 

land, notwithftanding the exception and referva.tion of thena. 

out of the leafe of Colthurji \ and Whether the property of die 

\ o. RcfK 9 ^^^^^ ^^^ ^^ .^^ Cul^eper imniediately by this word demifed 

or leafed without any words of grant ; and alfo Whether he 

might have taken them if this claufe without impeacbmfnt rf 

%oafte had not been in the leafe. See in St at ham Tit, fVaftix^ 

2;;.H. 6. F.Waftc, 8. ^, 27. i/. 6. the opinion that the Icffee without impeach- 

smh^wiftt*, 47^*00! ment of wafte (hall not recover damage againft a ftrangcr 

463. a. 1 1, 47. «f 82,83. ^j^Q ^y^ ^he woods, only for the trefpafs on the land, and the 
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})ranches of the woods ; but Stath AM himfelf thought tb^ 

contrary. See jo. i/. 7. foL 9. in a writ of entry upon the 

ftatute of 8. //. 6, [c, 9. J what manner of thing intereft i% 

namely every fort of common is an intereft, * and it is all one 

to claim the land, and the profits of the land, 

(64} Note, Weston and A. B&owne concluded in their 

argument againft the plaiatiiF for the fubftance and very 

matter in law, s. that there was no breach by the cutting of 

^e trees, be^aufe it cannot be fy vhtue $f the haft of the 

trasy becaufe the thing leafed is deftroyed and determined by 

^e cutting down, but if it had been only the branches or fruit . ^ 

of the trees it would be otherwife. But I was contra. But Dy. 187. 306. 375, 

we all agreed that for the infufficiency of the replication, for 

the exceptions above, and chiefly for default of a conclulion 

with a Jic, and thefe words, s. by virtue of the laji leafe they 

ilaim the treesy the plaintiflF flufll not recover but was barred, p,^ 

3cc for the conclufion of the replication with a/^ damnificatu$ r ^ L 

r. J v: * 1 Li • u a i . [?C«n-Dig.i33.i04.1 

or non fuit damnijicatus pleaded m bar a good precedent m 

4» 10. H. 8. &c. • 

M' I* EL Rot. 537. The reuHcatioQ adjudged infuiiicieiit. ilt. Becaufe it does not con- 
fefs and avoid the bar. zd. Becaufe it docs not fliew the defceftt of the trees as well as of 
the land to £. 6. 3^. Becaufe it does «ot ihe^ir that he claims the premifes it well as the 
frees. 



Thornc againft Rolff* Biast. 

Pafcb. a.Eliz.RoC.93$; 

(65) T N dower by Margery Thome againft Rolffy the iflue in dowercireumftantial 

was taken laft Term upon the death or life of the P^o^of the death of the 

• . ^ . ^ , huibandafterfevcnyear* 

hulband, and day given to each party to inform the court, u abfcnce was admitted, 

to the demandant of the death of the huftand, and to the tenant J^^^^l^ ***^***** * 
of the life by proofs ut oportet. And now in this Term the pp^ g^^- 
demandant brought two witnefl^es of the death, whereof one i. And. 10. 1 S.C 
was the brother of her huft)andj who were fworn and exa- g.H.elii a. 9 Co afe. 
mined by Leonarde fecond prothonotary. And their tefti- l^-i^-zs '41- Am 16. 5. 
mony tended to no full proof} but by conjefturcs and pre- 43.Vff,i6 B^T^alAe. 
fumptions, s. " becaufe the hufbani departed the kingdom in *• 9- »o- »7- 2. 3. 19.11. 
^d c a r njr . r l- ;• • ^ ».46.«. 50- »«> Appeal, 

*' the prft year of queen mary on account of bts religiony and 137. F. Judgment 231, 

« was a mnjfter, and fir thefe feven years he, been abfenf, J^X^^iT^^X 
•« and in this time of this religion reflored bere^ he is not come »i- H. 7. 39. b. 3. H. 6. 
Y: back^ nor can any merchant of that country^ s. ofGcrmany^ ^^'*' ^^^•^' D«t.i64. 



[ 185. a. ] Eafter Term, 2. Queen Elizabeth. 

«. a6. E. 3. 56. b. 75. b. " orEngUJhmen who travel In tbofe paris^ tell of his being alhe^ 

'*i^*t:'*' ^■"*»'78. cc „pr is there any taken of it \ wherefore they conclude in their 
J.E.3. SatAnnuity 14. , -^ r • ? • 

" confciences that they rather think him dead than aliveJ* 

And tbcfe teftimonies were entered verbatim upon the record 

before judgment was given ; and no witncfs of the life of Ac 

man was produced upon the part of the tenants : therefore 

[ j.Inft.88/ 3ul Ni Pr. j^ ^jjj confidercd that the demandant fliould recover feifin &c 

iJOy 119. and fee jo. 

Car. %, C.6. Carth. 146. See in cui in vita M. 2. E. 2. [24.] where the death of the 

Ano. c. i8.j huftand of the demandant was proved by four who agreed in 

all points, and at the day of the cflbin the tenant produced 

twelve proofs of the life of the man, who aifo agreed in all 

points, which proof wa^ holden ftronger, wherefore the de- 

9. £.2. Jcidgnient,!^!. mandant was barred. (Alfo it was faid) that qui melius pro^ 

%,t,%, Tryai,46. g.E ^^^ ^^^ ^^^^^^ g^^ j^ ^ra^forij this trial is not peremp- 
%. Trval,95. 19. E. 3. ' ' r t^ 

Tryal,5S. 35. H. 6. 44. tory, but the tenant ihall plead over to the right of dower: 

and he vouches a precedent of this in Lib, 4. c. 7. fol. Tox^ 
Kotes upon Fortclbie, r # »# 

^. ai. 302. . where this is (aid) the fefla fliall be received for proof 

• by witneffes. 

In a8 £/. «^ in the cafe of ont S^/e, it was argued by the Judges of C,B. whether the 
liTue of pricfts were legitimate, znd P oth am f Af/orneyf faid it was adjudged when he was a 
lerjcanty that the wife of a pricft fliouId have dower. [See z, & 3, £*/. 6. c.ai. 5. & 6. Ed,e* 
c. 12. both tbefc were repealed 1. Mi4/, fcf. a. c. 2. bvit rcdorcd and made perpetual by 
f.Jac.uc.zs.} 



♦ Trittity 



* Trinity Term, .£,85.b.}- 

2. Queen Elizabeth. 

Adjourned on the Odave of the Trinity, 



Woodward againjl Chichefter, Executor &c. 

(66) r\EBT was brought by Woodward againft Sir John The executor of an cxe- 

Cbichejier^ knight, executor of the teftament of ^l^^'/^h^V^p/,^^ 

Th. IVindhamj executor of the teftament of Sir yo, Luttnl^ plead* that his teiUtor 

knight, and he counted upon a bond of the firft tcftator. ^I^'^^^^fff^^^ [JJI 

Defendant pleaded, that the faid J§. Luttrel tht firft teftator timeofhi^deathi judg. 

was indebted upon i ftatutc ftaple in one hundred pounds to J^J^^^ ^^ the'dama^i 

the faid JVindhamj and that afccr his death goods to the value ^ ^^'^prtfrm: and on 

^ i_ . • 1 r . 1 r T^r ailpw5^«»f/rettimcd,aa 

of one hundred pounds came to the hands of fr. as executor execution gentraUy Jt 

of the faid L. which goods he adminiftered, and paid himfclf ^f^* ^*^ 

by way of retainer j and beyond the faid goods to the value majr have # a^^ sc 

of one hundred pounds, that the faid fV. in his life fully ad-> ^^* 

, miniftered all the goods of the faid Sir J. £. and fo riens in 

mains of ^. And plaintiff averred aflets in the hands of XK of 

the goods of L. beyond the one hundred pounds at the time 

of his death to be adminiftered in London \ and by nififrius Thiiretaincf oftheexe* 

at GuildbcU laft Term, or in Hilar, Term, the iffue was S'.'^dltt'llw 

found for the plaintiff, s. that W. at the time of his death to be good in Piowden*» 

had divers goods which were of L. at the time of his death **''**' 

in his hands to be adminiftered (a). But Southcote moved *o H.^y.V 13 'h^ •• 

there, that this ifllie was a jeofail, becaufe Chichefter anfwers »5- 3«- E- 3- Execut. 

nothmg of the admmiitration by himfelf of the goods of 187. b. it, u. H. 4. 

the firft teftator fince the death of IVindbam his teftator j 83.a»b. *i.B.4- 3. 

' Dy. 174. b. 12. H. »• 
for it niay be, although W. adminiftered all the goods which JCeJiss. ^H.S. 9^ 

came to his hiuids, or that no goods came to his hands, that ^' ^ ^' *^* ^' ^^ 

yet Cbiebefter might have come to divers goods by feifin, or j^,^^ ^^^^^ pL^l^j 

by a^on, which be ought to adminifter, therefore the an- 

(66) t 7. ^« 7- 39- *• "• ^' ^- 3 J. CM »?•] accortTi but 3. H. 6. [3,4. pl.4-3 
toitt* by Mar/zff ; and 10 it was adjudged in <t> Gtm and A^^/^'i C^/?, M. 4. 7iv-. in ^. K. that 
the plaintiff ought to Ihew in hit replication what goodi came to the executor after the death 
of the teftator, or otherwife give it in evidence : and there it was (aid, that there were aa 
infinity of precedents in both courti which warrant this kind of pleading. And note the 
pleading in Meriel lltrejbam*s Cafc^ 9. Co. 108. and Kalway^ 61. b. 

(a) Upon a Special p!ene adminiftraviu if I with them prior to th^ writ fued Out. a* 
affeu are j^roved in the defendant's hands, I Black. Rep. txo5« ' 
he may give evidence of other payments | 

M m f wet 



[ 185. b. ] Trinity Term, 2. (J^uecn lElizabctKi 

14 17. E. 4. 8.5. H. 7. fwcr above was not Full or perfc£l. And this is true as it 
44a IX. H. 6.\. Noyi f^cn^s. But the above exception was not allowed at the day 

i»o. II. ai. 31. 33- of ntfi prius by reafon of the common Ufagc and courfe of it 

34. H. 6. ^. 40. 13. b. '^ ' ** 

«3.b 13 a. 8.C0. i34.a. to difallow fuch exceptions at ntfi prius. (67) But now it 

X8.46. E. 3. xo. 10. a. ^^5 doubted what judgment (hould be given; and at length 

ft« o 7* *»• 4» 4*** '• 9'*'* mo 9 •-' 

Dy.3a4. 9. 14.XS.H.7. by the advice of the Court judgment was given that the 

c^:lV%^L%l'. plaintiff fhould recover the debt againft Chichefler of the 

Dy. X75. a. aio. 28- goods of Luttrelhtxng in the hands of ChUhefier to be levied, 

S.Cci.\x/Bro.Exccuu ^"^ 'he damages of the pi'oper goods of Chicheftery (sTc* And 

51. II. H. 4. 70. 15. if the fherite of London return nulla bona of Luilrel in the 

17. 18.EI4. 4.b. w.b! hands of C they ought to return a devajiavit in CbUbe/ler^ 

34. H. 6. io. a. jj^j ^Q^ i^ /^ becaufe it is found that fP^. had affets of the 

Mo.a|. [3. Cro. loi.] * 

goods of L. at the time of his death) &c. And note, that it 

was a long time before the (heriffs of London would return a 

devajiavit^ and that he converted to his own ufe, but however 

they did fo ; and thereupon judgment was given that the 

9. ii.H.4.6. 5.27.30. plaintiff fliould have execution of the aforelaid debt of the 

50. E. 3. 89. b. 28. 4. b. '^ 

1. $. £. 4. 41. a. 31. proper goods and chattels of the defendant; and fuch writ 

e! V ^sT^roccC 57 ^** awarded to the flieriffs ofLondon^ and upon that a nulla 

Exccut. 132. bona feu catalla of the defendant was returned, and a tefiatur 

that the defendant, s, Chichefiery had an eftate in the couqty 

of Devonj whereof &c. And upon this a general writ of 

feri facias was awarded againft him into Devon : and if a 

* r 186. a* 1 ^^^^^ bona feu catalla* be returned there, then the plaintiff 

may have a capias of elegit at his plcafure, as it feems. 



Stat. i.Mar.fcf.2. c. 7. ^6o) ^"OTE, That it was moved for a queftion among 

fer%vherV part onl7o"f ^^^ J^dgeS at Serjeants' Innj Whether fines le- 

the Term is adjourned, vied and engroffed in this Term (hall be allowed to be as if 

j€nk.Cent.5.c.73.s.c. proclamations had been made according to the form of the 

2.lnrk5i9. Raft.FinM, ftatute 4. //» 7. [c. 24.] by virtue of ftatute i. Mar. [feff. 2.] 

' **• {*1^^- 37'- Co. f.^ * which only fpeaks of the adtournment of any Term ; 
■Mag. Chart. 519. \ ,. 

and in this Term the adjournment was only of part of the 

Term, s. o£fab. quinden. et tres feft. Trin. and not of the 

cnrire Term ; and yet by the opinion of all the Judges the 

fine Ihall be allowed with four proclamations According to 

the intent of the makers ; for here by reafon that no procla- 

I cniifc on Fines, 43> nation can be made according to ftat. 4, J7. 7. becaufe the 

Term has only two dies juridicosy it is as if the whole Terra 

had been adjourned, and the ftatute is beneficial and profitable 

by equity ; wherefore &c. 

MichaeloiAs 



Michaelmas Terrti, t *^^- ^-5 

2, and 3. Queen Elizabeth* 



(i) /^yfRUS moved this cafe si A man gives land at this ImA ia given lb IWbi 

V*# 1 t i 1 f- 1 r t- • kabatdimtitbt-mhrthur 

day to two^ habendum to them for the term of their i^ttotbeujt if a. fi^ 

lives, and the life of the longer liver of them, to the ufe of ^i^^i/'n ifthetwoicffec* 

A. B. for the term of his life, without more ; the two leliees termlncd. ' 

die ; Whether the eftate of A, B. be determined or not ? And . q, „, ^ , 'q^^ ,^j; 

the Court thought that the eftate is determined, becaufe the !>/• 93- ^ » A ^« 
eftate on which the ufe was created and raifed was gone i 

wherefore &c. But fu^re whether the eftate above wal [8hep.TdUcH.483.] 
inade before the ftatute of 27. H, 8. [ c. 10. ] 

CO Micb» 41, 42. £/. Crawlyes Chfe^ [ Ottf. i»6: Cro. EL 711.] Rciit h granted to A'. 
and A during the life of C. to the ufe of C. A. and B. die. P<fr Qua', The rent conti* 
nucs to (7. forthc ufe is vcftcd by 27. «. 8. [c. 10.] and there it is faid by Walmeftiy and 
A>.derJuHy that if rent be granted to two for the life [of 7.] if they die, living J. the rent 
is cuing ui (bed, for there is no general occupant Of ircnt ; but if they had granted theif 
fcilatc to Af. there iV/. ihould hive it; living J, 

M. 7. Car. B, R. Younge v, Dymock, Land is granted td hulband and wife to the Ufe of thd 
hu(band and urife and the heirs of their bodies begotten : Refolved, that it was an eftatd 
tailf^and a diverfuy taken between that cafe and the cafe here in Dyer, bedufe here tha 
tffc is limited to aftranger, and the eftate is exprcfsly limited alfo to fhe two for their hvel 
only : otherwifc in Toungei cafe, and there it was refolved alfo that the word tf/? is fur- 

£1 ulage. 7 . Cro. Var. i 3 1 . [Co. Lit, 41. \>, Air. Hargrtwit rtote (3); &i75.a. iWr. Butitrt 
ote to &yj. b. and fee i, T^rh Rej>, 431. 444. ] 



Parker^s Cafe* 
(2) TWAENibRANDUM, That in the month of 7«/j laftj Prociiring Wof^ ih* 
^ -^^^ at C2mbridge, before Robert Catlyk, knight, |:;r^,^,f;;tbii:i,tt 
Chief JuJiUe ef England^ and AnthoNY BrowNE', one of felony without clctjy; 
the Juftices of the Bench, Juftices of gaol-delivery there^ 
they caufed to be made a certain indi£i:ment of the murder 
^ a certain female infant immediately after its birth againft 
the mother and midwife, and again ft one Giorge Park^Vy ^f, it^i 
who begot that child in adultery, as an accefTary in the ma* 
licious procuring of the faid murder before the birth^ the 
tenor of which indi£tiiient follows in thefe words : <^ Thi 
^.jurrr^for our lady iht queen j>refcnt^ that HeUna Millefent^ 
*^ late of Kiriline in the aforefaid county^ widow^ being preg * 
^^ nant of a certain live child, on the l^h day cf May in tb^ 
^fecwiffear (fthe reign of queen Eliz. (sV. at Kirtliht afore^ 

M m t foii 



* [ i86. b. ] Michaelmas Term, 2. and 3. Queen Elizabeth. 

^^faid in thi county afirefaid by the providence rf God was in 
" labeufj and brought forth one female live * child \ and after » 
" wards one fane Saway^ late of tl'odditon in the faid county^ 
** widow^ not having God before her eyes^ but moved by the 
** injligation of the devil^ at K. afore/aid in the county afore^ 
^^faid^ with force and arms l^c, of her malice aforethought^ 
•* on the f aid 24/* day of May in the fecond year of the reign 
" of our faid lady the now queen^ abiut the nth hour in the 
^^ forenoon of the /aid dayy by the counfely commandy and pro- 
" curement of the afar ef aid Helenay and in the prefence of the 
^^faid HelenOy made an ajfdult upon the aforefaid live female 
** child^ and with a certain knife of the value of one penny 
•* which thejcAd fane then in her right hand heldy the throat 
** of the faid female child then and there felonioujly did cuty 
" giving to the faid fetnale child one mortal wound in her 
** throat aforcfaidy oj which mortal wound the faid female child 
** at K, aforefaid in the county aforefaid then and there in^ 
^Jlantly died\ and that the faid Helena then and there fela^ 
" nioufiy was prejenty comfortingy confenting tOy and abetting 
", the kilUrig of the aforefaid female child in form aforefaid ; 
" and fs the faid HcUna M, and the aforefaid Jane the 
" afrcfa'd feinale child of the r malice aforethought felonioujly 
•* and voluntarily dil kill and murder y againjl the peace of the 
^^ faid laKy the queeny her crown and dignity y ^c, (3) And 
** the jurors aforefaid further prefent for our lady thi qtrteny 
" ihat G. Parkety late of K. yfortfaid 1*1 the county aforejaidy 
" yccnuiny on the 1 ()th day of May in the fecond year of the 
" reign of the faid queeny and on divers days and times before 
** the felony and murder aforefaid in form aforefaid^ at K. 
** aforefaid in the county aforefaidy malicioufly and felonioujly 
** counfellcdy conimandedy procuredy and abetted the aforefaid 
** H, MdUfcnt the faid voluntary murder to commit, und to kiU 
" und murder the faid female child, againji the peace of the 
^ faid lady the queen : and further that the faid G. P. and 
«* Jlice Blbyy of K. afcrrfaid in the county aforefaidy fpinfter^ 
*' after the murder and felony aforefaid inform aforefaid C9m^ 
" mittedy knowing that the faid H. M. and J, S. the felony and 
** murder aforefaid in form aforefaid had done and ccmmittedf 
1. E. ^. 54. Dy. iR3.b. w the faid H. at K* aforefaid in the county aforefaidy an thi 

V'j^Co^X^l^i^' •* 217'* ^'^ '/*''' ^«'* ^/-^"y oftrrefaidfelnnioufly received^ 
4-6. Dy. 144. 5 A!f.2. « aided and comfortedy a;ain/i the peace toV," And upon 
^uui 21. c. tliis indiftmcnt the mother and naidwifc were arraigned and 

condemned, 



Michaelmas Term, t. ^nd 3- Queen Elizabeth. [ 1 86, b. ] 

condemned, and Parler al(b as above ; and although be was 

a clergyman, yet he j^as hanged for the prucurenient afore- 

faid. Note, The procurement before the birth holden fe- f »• H.H.P.C. 433. ?. 

lony continued after the birth, and until the murder was per- pj. c! 446. ] 

pcnrated by reafon of that procurement. 



(4) T^ DEBT upon bond indorfed with a condition to fave in c. B. on the liTueof 

*■ the plaintiff harmlefs againft a ftranger from a bond ^f j:;;''^^'^,^; 

in which the plaintiff witii the defendant was bound to the i« v^y^ to bring in the 

ftranger at the requeft of the defendant ; defendant pleaded if ^ tranfcript be fent 

ftcncrally that the plaintiff was not danmified; and the plain- by ««'»»** out of chan- 

dfF replied, that after the obligation made to him, and before need not be removed. 

the writ purchafed, the (aid flranger levied * againft him a 18. £ 4. 27. b. Bm. 

plaint of debt in London before the flieriiFs upon the faid fpe- ^<«^^^^*l^S' »i-E.4- 
\ r r y^.4. 5. Co. 14. a. 

cific obligation in the condition, and upon it had judgment ^ r- q 1 

to recover ; and fhewed the procefs in certain, and took an ^ 7' * J 

averment that the obligation upon which the recovery was 

had, and the obligation mentioned in the condition, were all 

one, and not different, and concluded his plea with a/c dam- ^Se/^iSi/V' ^Bro 

ntficttius^ Uc. Note this for the "^." And the defendant . Record, 66. 

rejoined nul tiel record^ and a day was given to the plaintiff 

to have the record on fuch day at his peril \ and the fame dajr [j.Salk. 296. Br.Mon- 

was given to the parties. And at the day the king fent the p, c. iaa %, Com.Die. 

tranfcript or tenor of the record to the Juftices of the Bench ^^-l 

by a mittimus out of chancery of the tenor of the record only. 

And upon this certificate of the tenor, notwithftanding the Dy. 236. b. 250. 254. 

afore&id judgment, j. ** that hejhould havi the record htrey'' \ ^"^ 39- ^^^' ^ ^ 

the certificate was allowed, and upon this the plaintiff reco- 4. Car. Cro. 28. 4. 19. 

vcrei And note, the Court of the Bench did not write as ^ ^ ' ^^ y.^R 4. 3?! 

above to the faid Court which was inferior, but gave day to »*• H. S. 32. b. 4.H*(^ 

plaintiff to have it at his peril. &ed quarcy if he had re- ^' 

quired this. 

f4) Af* 36, 37. EL BR. Rot. 573. [ Ow. 19. Cro, El. 369. ] Betwrigbt brought debt 
on bond aeainft Harvey: the condition was, that if the defendant acouit, difvhar e, nod 
fave harmlefs the ptaintiflf in the obligation in which he was bound wnh the dcunda^ t to 
J. S. in (ixty pounds, that then &c. The defendant fays, that Bfiwrigbt was fucd L>> / S, 
upon this obhgation, and upon ml dictt J. S, had judgment to recover, and th^t dcfm i..nt 
before execution delivered to plaintiff fixty pounds. Ptr Citr\ This is no piea ^ and 
plaintiff had judgment 



Mm 3 (5) •'HrRE 



^ 187. a. 3 Michaelmas Term, 2. and 3. Qjiecn EHzabctb. 

Y^o joim-tenintt for (s) ^HERE arc two joint-tenants for term of their tw^ 
^yCy^rr^d^'g lives, and one of them mack a Jeafe by indenture for 

rent, and die&; the tern years of his part and moiety, refervijig to bimfclf and his heir$ 
h'^c!*' ^''' "^^ "" ^ '^"^ • ^^^ lcfl<>r died : Whether the term is gone by his death, 

t and the furvivor fhall hold the entire freehold difchareed of 
J. Co. 96. »• Co Lit. 
185. Firxh. iol 4. b. the term ; or, fuppofing the term to continue, Whcdier the 

Flow Qjj«r. f. 55. b. furvivor Ihall have the rent, was moved by Welshe. And 
97. H. 6. Stat. ut. Re- - - ' / , * 

cognizance. Dy. 69. a. as it feemed to the Court the term continues, and he ihaU 

&L^«-'/S:hoiaitdifchargedofthe'rent. ^«*r*W. 

fit. pi ^^9. I^erk. 834. fa 165. 6. Co. 7S. b.. 79. 14. Jac. Cro. 417. x. Ro. Rep. 509. [3. Coia. 

Dig. 166. 3. Bac. Ab. 20S,} 

(5) Trin, ^-j. Eliz. Harding and CS>arde [ikfoer, 395.^. Joint- tenant for life maket & 
i|eafe for years to commence afisr his death, and dies • adjudged a good l^afc before all the 
Judges of Serjeants* Inn by the opinion of fevcn Judges againft four. It is entered 
J. 37. El. Rot, 444. 

£. 33, Jp/?z. Hot, 111, p. R. rCro. Eliz. 287.] between Grut and Crufi^ ina cafe of 
Varon and feme joint-tenants for life, and the huiband Icafes for years, 

H. n^El Rot. 363. B.R. Farnbamv, Marion, [A/wr, 395. ^V, 157. Harbin v^Lo/ufj^ 
g» C, ] where the furvivor held under a leafe to commence aiPt^r his death. 

j^ Ori^.ou, 



If juftices in quarter (6) A QTJESTION was afkcd of the Judges of both 

fefTions under 8. H. 6. XX V> ' 1 " 1 ^, «- r 1 ' r> " r» 1 V.- 

•.9. grant a wit of w- Benches by the Keeper of the Great Seal: If 

i(*tution, whether any complaint bc made at the quarUr fejjiqns to three juft ices of 
other juftice not jprefcnt 1 • * -J "Y , r •, . • 

..can grant a ju^rjcd^ah ^he peace there fUting of a forcible ei^try and foicihle dc- 

l»rrf. If at a (>ecial x2;mQv of any freehold by him who is diffeifcd, and a bill or 
leflions, none can, ex^ '* ^ ' 

ci^rthejufticesof^.ii. prefc.itment of it i$ found *- againjl ike form of the flat, 8. 

Jcnk.5ent,5, C.74. S.C. " H. 6. c 9.*' and the fajd juftices upon that grant a writ 
byer, iia b. Lam- ^f reftitution; Whether any other jufticc of peace who w;;s 
e Co xi»"*5^ Brk'^c! abfent ixoiti the feiTions may lawfully grant z fuperfedcas ia 
14, 15. H. 7. 18 5. I. this cafe or not. And as it fecms. If the feffions was a fpe- 
Aff I. BJudgment,7! ci^l feffions for that purpofe, and the juftices to wl^om this 

pall.Rep. 31. Dult.i8s. complaint had'been made had repaired to the force to Have 
Py. 1x3. a. II. Co. 59. "^ , 1. ' 

BenLm Keihv.ao4.a. a view of it accordmg to the intent of the ftatute, and after- 
wards had enquired of it and found it, and upon this had 
[ J. Hawk. P. C, 189. granted a reftitution, no other juftice could grant a Juftr* 
417,418, ] ' ' ^* Jedeasj for no other juftice has authority by the ftatute to 

(6) If juftices of peace award reftitution, and before reftitution made a certiorari come 
irotn the J'udgcs of j8. R, to remove the indidmcnt, which is deliveited ro a juftice of 
peace who was not at the fcllions, he may awnrd ^ fuperffdtas^ as was adjudged in Fjt%^ 
wilham^i Cafe, HI. ^^.Eltx, [ but by Cro. E/ix. 915, and Telv. 3a. where it is reported* 
the juftice to whom the fuper/edeas was delivered appears to have been one at the felfions^ 
but now by a J. JaCn i, c. *." § 7 the certiorari ^uft bc dcliycrcd at fome (quarter feffions 
in open couU^ ] 

grant 
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grant refiitution except ♦ he or they before whom the com- 
plaint and force have been found; and the writ fliall be made 
vnder the tcftt of one of them only, except the Judges of 
^. R. who have fupremc authority, the king himfelf fitting 
tiiere, as the law intends, $<cort to 7. E. 4. [ x8. pi. 12. ] 
Sec* 21. H. 7. 21, a. 



(6) A MAN pofleffed of divers dead chattels made two An executor difpoiins 
executors and died, and one of them got the goods ''!,^^^1^''^Z% 
and difpofed of divers fums of his own money at his difcre- ^tf'«ri«, may retain goods 
^. . . - , 1 r » . .1 ^ of the tcftator to tb» 

tion m pious ufes and works of charity, as m the payment of value. 

the taxes of a poor vill, and in repairs of the church and re- Plow 185,186. Ante,2;. 
ligious houfes, and in alms for the falvation of the teftator's Sw."bume.»03. 4. id. 

^ n. 7. 4. 4. 

foul; which fums amounted to more or as much as the 

chattels were worth, to the intent that he might have and re- Bro. tit. Aflets, n. 68. 

tain the faid goods of the teftator as his own goods, and to ^-j] AdbTiiniil!n. 37^38. 

be converted to his own proper ufe; and died poflefled of S'* »o-H.7. 5. •. »i. 

E.4.2i.b. 6.H.8.a.a. 
the faid goods, and made executors : and after his death the 

goods came to the hands of his executors, againft whom the 

executor who furvived brought an adlion of detinue for the 

aforcfaid goods, j. chattels to the value of onq hundred ^^ j| g ^j |,^ ,y^ 

pounds. And defendants pleaded thefe payments and difpo- ^-B- ^^- Dett.89. 31. 
^ ^ J *^ E. 3. Quid Juris ^lamat^ 

fition pf their ^eftator, and the converfipn of the property as 5. 

above, whereby he was pcflcfled of the chattels aforefaid as 

of his own proper goods^ and j unified the detainer as the f Vide ante, ». a. pi 3. 

proper goods of their teftator for the execution of his will,&c. ^^ ^\\^ cooL 507* 

And this was received as a good pleaj and iffue taken that 5<^^- 5»»« ] 

the chattels were of greater value ths^n the fums above &c« 

Utia bene. 



(7) yN DOWER againft eight, and two confwfTed the adion. Dower againft* eight, 

* but the others pleaded in b.r, judgment was given l^^^.'Sstn^™^- 

that the plaintifF {hould recover feifm of the third part of two diately forthe third part 

parts of the manor and tenements aforefaid with the appur- ^^and ^on the iffue 

tenances in eight parts to be divided &c. ; and afterwards, ^^und for the demand* 

1^ V rt . 7k i_ r • - I- • t *"t, judgment for one 

upon the verdict agamft the fix remaining, the judgment was, third of the resuinisig 

that the plaintift' fliould recover her feifm againft them of the ^'* P^'- 

third part of fix parts of the manor and tenem^ents aforefaid, \ T tf ^^emand! 

&c. in eight parts to be divided &c. And fo note this di- 49- ^- ^c. foL 3%. 

vifion well; and it agrees with 10. Lib. Jff. .2. [pL 12.] ^ *^^* 
and Aft- 17. j^. 3. [46. pi"] 4.. and T. 1 10, H. 5. Rot. 447. 
M m 4 {%) NOTE, 



[ 187. b.] Michaelmas Term, t. and 3, Qpcen Elizabetb. 

In tffize, outlawry (8) T^OTE, In ASSIZE the tenant pleaded outlawry in 
UTac on wi Jl^reeordl ^^^ plaintiff, zt\d fliewed all the procefe in certain: 

the record being (bcwft and that the exi^ifit was returnable on die o<9ave of Saint 

varied in the day ard -. . , , - rr t . t t 

place 5 and piaint.ff a!fo ^^^ary in the 14th year of H. 4. and that the outlawry was 
produe.ing a record of proclaimed on fuch a day at J. in the county aforefaid, witb- 

reverfal,thoughobuin- -^ . J ' 

ed after ifltic jotrxd^ Out making profert of tt^e racoid of it : judgment whether he 
U^.J^^ZT'\M:tl ^"^^ ^^ anfwered or not. And plaintiiFfays nul tiel * record^ 
di/Tc.r r, without a re- and the other i contra^ and day was given to the defendant 

* r 188 a 1 '^'^^"g^^j l>y which it appeared that there was a variance in 
r W Raym »74. 1014. ^'^^ ^^ ®^ ^^ return of the exigent^ and in the place where 

5. Com. Dig. 3949 395. the outlawry was pronounced : and alfo the plaintiflf produced 
4a^^^4. Term Rep! ^^^ ^^^^^ °f ^^® reverfal and annulling of the faid outlawry 
590] which the record purports in B, R, and both tenors were 
PW^^ii *' H 6^ ^ ^^^^ ^^ ^'^^ of «i////m«j, which reverfal appears to be fincc 

6. Co. ^3. b. I. inft. the plea above pleaded. Aqd yet for the variance aforefaid, 

^ ^' *" and alfo the other matter, this was adjudged a failure of re- 

[Br. Monftrans, 50. 3. , , . , ^ , ^ ,, , /^r 

Saik.i96. 2.Hawk ^o. ^OTQ ^ and the defendant Vfzs holdeq a dmeifor, without a re* 

a. Com. Dig. 12.] cognition of the afliae, according to the form of the ftatute 

Dy. 1S7 ,53. b ao. r ffr^ft^ 3. c. 25. 1 &c. And note, this record of the affizc 
39. n. 0. 39. D. 4. a. ^ -^ -* •' 

108.3. Annuity, 31. Dy. was brought into the Bench by the Juftices of Affize with 
il^Re! 45* 7^ H*4 ^^*^ ^^" hands on account of the difficulty. ^ 
i.a. ,7.H.6. 3. 1 6. 44.E. 3. ft^.A. 38.E. |. 17. 4.H.S. i|.«. Plow. 79. 13. 15. Afl! 1. 15, 
3. 9. H. 6. a6. 4. b. 5. H. 5. |. b. 

(8) Nof^t Where outlawry i^ pleaded in difability of the perfon, it ought tdbe (hewn 
immediately ; but when in bar (if it ^t deiued)| lie fkall have a day to ihew ^he i^cprd, 
Inft. i»8. a. b. . ^ «. • 



m 



J^rTa S'^ Sir Ralph Rowlct's Cafe. 

if/r^^^uT""^'^ (8) S^^ ^^^PE ROtVLETy knight, feifed in tail of the 
The iflue mav have a manor of Gorhambury jn the county of Hertford^ re- 

riwvery°fuff«!td*by n^i^dcr over to a ftranger in tail (the fec-fimple in Sir U. 
tenant in ta.i, although Rowlit)y fufFered a rccovcry of it againft himfclf in HiL or 
iwTiL-eif* ^d^r^- E^fi' Term laft, in a writ of entry y«r dijjiifin in the prft, 

leafed aU cnor* to bar jje then being (herifF of the counties of Hertford and Effex^ 
th«eftatc. Andfomay .,. , ,.. '' , 

he in remainder d the With the Common Voucher over, which recovery was to the 

(8) <^ Cindi/f'i Cafg^ 37. £/. Refolved, that where a iheriff has a ftatute extended and 
a Uheraie dirc6tcd to nim, it is void. [Afc. S47' ] 

A/. 21, 12. £/. it waa argued, and in the a5rh year adjudged between BraySnoJke amd 
Lord Maurice t [ Mo. 95. 3. C?. i. z. Leon. 270.] that he in remainder might have a writ 
of error \ but if he in remainder be attainted during the life of tl^e tenant for life, the queen 
ihall not have it. HtnutH^bam v. Wyndham^ J. 17. El. [Ow. 68. i.Zm«. a6i.] fo adjudged 
aa was there faid. [Cruife on Recoveries, 289, 290,3 

ufe 
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ufe of Sir Nicholas Bacon^ Keeper of the Great Seal, and his iflue ^U, although noi 

heirs ; and to avoid the error of this recovery had againft ^ 

him being flierifF of the county, it was devifed, that Sir R. ^,^^^ ^ ^ i co 6r 

Jiowlet {hould releafc all errors and writs of error ; and that Dy. 210. 45. ait 13. 

afterwards a writ of error fliould be brought by him, and h.6. 19. i6.*Dy.a6^ 

that by the (aid rclc^fe confefled, or tried by vcrdift againft ^^^^' »• *>• F*"«*- >«^ 

him, that he fliould be barred of the writ of error. It was Patcntt,97. 6.Co.7..h. 

moved. Whether his iffuejor he in remainder in tail, fliall be ?/1^9' Co.Ut.2o.a. 

**' p. Bro. Foi'inedoiiy 
barred from bringing a writ of error, or formedon, by this 18, 41. e. 3. 9. b. 14. 

judgment in the writ of error. And divers of the Judges thought £ ' ^ ' ,?^*^^' '^' '^ 

that they fliould not, for fuch releafes do not bar the right of [ 1. Ban-. 41a ] 

the intail, &c. But quan^ whether he in remainder in tail ^^h^^^ ®"^' '^ •• 

fliall have a writ of error, if the ifluc of the firft intail fail, 29.5. 4. 15. 17. Aflij, 

by Ac ftat. R. 2. [Jn. o. c. 3.] or by the common law, be- ?-^ *•/• 3- Attaint, 

caufe he is not privy in blood to the tenant in tail who loft 15- £• 3* £rror> 7* 18. 

erroneoufly the land. And it feems by the opinion in Ea/ler Fi.^',oi. 3? Co.^ 3^ 

4. H. 8. /dl I. [ antij pi. 5. ] that he may. 3- c»- sM- 



(9} "^OTjE, A fine for the mafter and fellows of the col- ThejufticetofC.i?.fv. 
-^^ lege in Oxford of the foundation of J. mite, ^^^^ ^/^ ^^^J 
knight, citi^^en and alderman of London^ of certain land to be in mortmain without » 
amortized to the (aid college, was refufed to be ingroffcd for ^[ ^nt ort t pur- 
default of a writ thereof direded to the Juftices of the Bench piow. 502. n. b. 214. 
ID pais fuch a fine, as W38 in the 19th year of if. 8. for a fine "" ^~- Fineikvy, 10. 
of this fort for the college of Cardinal JVolfey in Oxford to be g^^J ^;t''"^^^]*"'' 
levied ♦ in the Bench aforefaid. Alfofor Queen's college in ^ - qq u i 
Cambridgi a fimilar fine was rejeded this Term for the caufe ^ * * 4 
aforefaid. 



Davis's Cafe/ 
(10) TkABMORANDUMy That it appears of record in striking in w^jUr 
-'^^ B. R. Trin. .. E. 4. Ro, 3. that one John SiStHTt^rci 

Davis ftruck one in the face with his right fift in the great rts^t ^^»^t perpetnal 

, ,, imprifonment, and for* 
hall 

(to) 7rin, 3. Joe, [cited i». Co. 71.3 BaUiyigkamsy for fpurning Dyer in Wrflminfter 
Hull fedenu Curia, So [Poph. 107.] Sa*vel and Lird Woubhy for ftriking each other in 
the time of Charles, and IVindbam b> Baiber in IVtJtminj.u llull^ all obliged to procure 
their pardons. 

9. Elt%, Girlin£%t,2.{t [3. Inft. 141. 12. Co. 71.], and 17. £/,«. if* DawfotCz cafe, the 
indictment tnfra palatium et juxta magnam aulam, 

17. EL [cited Cro. Car. 374.] Thomas Jones ftruck one in the j^we /edenti^us Cttriis^ 

and 
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(^itnre of lands and hall of tVeJimlnfter all the king's courts fitting there, and 
33. H. 8. B 221. 3. threatened him ^o hang him if he {hould give evidence 

?' t: ?" P*^nc, x6. againft a felon then to be arraigned i(i B. ^.— --for which aft he 

5tamf. aS. 22. E. 3. ^ ; . ,® , 

23. 19. £. 3. Judg. was indifted there, and arraigned and confefTed the indift- 

Davis^Re*^ c^^Sumf menti andfpr judgment hc had perpetual imprifonment during 

Prerog. 38. PcAnaci. his life, and forfeited all his lands, tenements, goods, an4 

Tln^SS!''"'^'' ^' chattels, and that his right hand fliguld he cut ofF at the 

39, AiT I. 41. Aff. f|andard in Cheap. And this execution was done accor-< 

»5 49- Aff. 18. Scl. ,., r, ^ 

den upon Hingham, to. Qingly. Ko, 3. 

133. 4. £. 3. Corone, 208. (x. Hawk. P. C. 88. x. Hawk. P. €.,632. 4. Bl Cqrl 125. 3, 
Icnn Rep. 737, 738 ] 

«nd killed bim, upon which he had judgment to have his hand cut oflf*, and judgment of 
death. 

7rin, 19. E- 3. fi* R, Rot. ax. •f* Rich. Carlton and others followed the jurors to the gate 
of the palace of our Iprd the king at Wefimtnjier^ and there made an alTault upon them, and 
beat them, and judgment w^t given againft i{/r6/3r</ that hc ihoulU iolc his right hand, and 
that it Ihould he cut off, and himrdf cr mmitted to the Tower of London^% long as he lived. 

Eaft» 17. EL [Cro. El. 405. Owen, x jo.] Carnes drew his fword upon the ftairs of the 
eourt of requeils, which is out of (ight of any of the courts, and there if his indi£lment had 
been well drawn, hc ought to have had the punilhmcnt as here. 

Richardson, Chief Jtfjiice of C, B. at the alfizcs at Sa/i/huryin the fummerof 1631 
was alTaulted by a prifoner condemned there for felony, who after his condemnation thrcv^ 
a brickbat at the faid Judge, which narrowly miffed ; and for this an ind.£lment was imme- 
diately drawn by Nov aga.in{t the prifoner, and his right hand cut oflf and fixed to the 
gibbet, upon which hc was bimrdf immediately hanjcd in the prcfence of the Court. 

Tnn. 10. Car. £. R. [W. Jones, 343. Cro. Car."373.1 Sir IVtUtam IVoHer was indicted 
for ftriking Sit Thomas Reynold w\x\ivsi the palace, and near the great ^9\\y fcdenu OtriSi 
and it did not fay that it was in the prefcnce of the kinj : 5^n4 tor thJ^ he was fined one 
thoufand pounds, and imprifoned at tnc pleafure of the king, and bound to good behaviour^ 



Aphary againfi Smith. 
Arrayn^dcbyafowner Ajjj a ^ ^rray made by the predeccflbr of the pre(ent 

'flieriff being quaflicd ^ ' J\ ^ ,J , „ . f r . « . 

for cofmas^A phmtifF Iheriti was challenged for cofmage}' and quafhed | 

^^ toX new (htriff *^ plaintiff may pray at his cle<aion to have a venire factas 

or to the coroners, at his de novo to the prefent iheriff, or to the coroners, by the 

Trial in firmedw be- opi^lon of the Court« And this was prayed to the now 

twcen the vouchee and fljenff in formcdon by Aphary againft Smithy i^ho vouched 

demandant is within the ^ 

iiatutes of jeofails, iho* to warranty another who came by procefs, and entered mto 

they are not both parr ^^e warranty, and traverfed the feifin of one of the anceftore 

ties to the wr^t. ^ ' 

PaTch. I. 3. £Uz. Rot. of the demandant in whom feiftn was alleged within fifty 

4j6^t t^io.V. 4. nt y^^^^ before the day of the writ. And it was found for the 
14. 15. H. 7. 31. 9. b. demandant, and he had judgment, notwithflanding it was iaid 
H%. c!a RaA. Li- ^^at the ve. fa. de no^o above was not well awarded; and 
roiution, 3. 5. Co. 36. j^icq ^^^ j-i^g trial was not between the parties to the writ. 
Raft. Repleader,*. and fo out of the ftatutes iSi jeofails \ but the opii\iou 9f ^Q 

(12) TO 



^Cchaclmas Tom, 2. and 3, Queen Elizabeth. [188. b. ] 



(12) TpO a pluries replegiare returnable into the Bench To^plvriareftepanlA 

*i_rt./f iLt. 11-1 C. /?. the return was » 

the flicrifF returned that the cattle were eloigned e!7ngata,andnootb€r%onu 

bv the defendant, and that no other writ &c. And upon this ^^ wthamam fucd out, 

it pUini.ff do not ap« 
fhe plaintifF had a withernam to take of the goods and chattels pear (fince no plaoit 

of the defendant to the value &c. And this claufe, s. and if ^f ^"^ ^ ?""^» 

' "Whether he can be non- 

the plaintifF fhall make you fecure as well of profecuting his* fuited. And on fuch 

claim as of the returning of the cattle, if &c. then put the fcnd^t by figgtft;«tj 

defendant &c. to anfwer as well to our lady the queen of the property fliall have a 

, ^ i' » % t ' '^y i» X 1 f fpecial writ ioT the ctttlt 

contempt as the aforefaid plaintiir of the damages and wrongs uken inwthenum, ora 

^c. [was omitted.] And now the (herifF returned the wri| «tumofthe^iAcat^. 

oi withernam^ namely, that the plaintifF had found pledges to \fi^*^^* *» W 

profecute' and to make return if &c. And becaufe he could 

liot replevy the chattels firft taken to the aforefaid plaintifF 

Recording to the exigency of the writ, therefore he took fix 

oxen, &o. of the proper goods and chattels of the defendant^ a. H. 4. 9. b. 

to the value &c. and delivered them to the aforefaid plaintifF *»««M«»f S' 

in withernam to detain for himfelf qntil &c. ; * and further ^ * 189* *• J 

he returned, that the defendant had nothing by which he 

plight be attached, &c. And no^ the plaintifF came not^ 

but the defendant appeared gratisy and prayed that the 

plaifitifF might be called ; and that if he would not profecute ^ 

upon the replevin, the defendant might have a fpecial writ to '4 

the (heriiF tp make deliverance to him back of the (aid oxen, 

which were taken and delivered to the plaintifF in wither^ 

nam i for he fays that the truth was, that the property of the 

chattels fpr which the replevin yrds fued, was in him^ and not 

in the plaintifF. (i^) And i^ >vas much debated in the fF. K. B. 1 55^ 156. te 

court, whether the plaintifF can be nonfuited now, as if it was '*^**-l 

upon the (a) replevin; and that a return of the firfl chattels ^^' ^J' *^* 

(hall be adjudged to the defendant, as L^nnard Prothono^ 

tary held, although tl^e defendant have them in his hands TQ\y^^ Replev. 78 tfb 

already, with intent to drive plaintiff to the fecond deliverance '®^» *®7'] 

if he will; and it may be (notwithftanding the firfl return) ^^.n.y. 010.91. 

that now the flierifF has made replevin, &c. And this pre- 5- £• 3- $^ 

cedent appeared Eajt. 30. //. 6. Ro. 438. [30. //. 6. 3. 

pi. I.] Replevin was fued by writ for one horfe, and becaufe 

the (herifF did nothing, the plaintiff upon fuggeftion in the 

chancery Jiad an aim replegian vrxth the claufe vel caufam [Gilb.Rq)l. 7«,.j.^ 

■ ' <i 

(a) But in rcpievin there can bene judg- I are a€tori. i, Bi« K^P* i7$« g* Teroi 
Iftent as in cafe ot a i^on.fuit, for both parties | Rep. 66 x* . 

mbk 
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nobtiJigniJUis^ which was returned into chancery (but quitre 
how}» and with the excufe of (jie fheriff; And upon this 
the plaintifF bad a withernam of the beafts of defendant, 
which was fcrved. And afterwards the matter was removed 
out of the county by ^ pom into the Bench, at the fuit of the 
defendant ; and at the day in bank the defendant ofFered him* 
felf on the quarto £i^ (^c. and the plaintiff did not profccute, 
«. H. 7. •. ^^ the' defendant went without day; and he made fuggeftion 

to the Court that the plaintifF had ten oxen of him in zvitbir<^ 
nam for the aforeiaid borie delivered by the {herifF; and 

rPolt aSa b.1 ^^'^ ^^^ ^^ ^^^^^ ^^^ P^^ '" pound overt by him, and ther^ 

died of hunger by the default of the plaintifF. (14) And 
upon this he had a fpecial writ to the (herifF to deliver the 

K. B. 74. t. witbornam returnable into the Bench. See 44. Lib. jfffif. 

Br. Wiihcnwmt i^ fd. 4. a good cafe for this matter. And yet at the end of 
the Term the writ of withernam above was amended, and 
made perfe^, and thefe wor^s, namely, ^^ to anjwer to tb€ 
" aforofaid plaintiff of tbe taking and unjuftly detaining of 
" tbe chattels aforejaid^* put in the writ, according to the 
ancient form : and the writ was well returned ferved, trfz. 
pledges as well of profecuting as of returning the chattels if 
tic. and attachment upon the defendant. 

And both appeared by attorney ; and the plaintiff counted 

property he does not for the taking and detention of the aforefaid chattels, and 

^se deliverance, but declared « /A^/ Z^^^?/// rf^/z^/w," and the value of them : and 

the pUintiff muft of t ^ -^ ' 

mitbtrmau thc defendant claimed property upon which they are at iffue; 

[Kitch. 145. F. V.B. the defendant did not gage deliverance, but the plaintifF was 

i^!i.^«."!!lf'-..?**^' driven to make it oi withernam. Which note welJ, that the 

• r Q K 1 P^f ^'^s have day upon the replevin by fuch manner of procefs, 

^ ^' . and return above *j without any pone^ or other writ, becaufe 

▼erance, a6. 13. 15. no plaint appears to be commenced before the (herifF j for no 

H. 7 aS. a8 7. H. 4- ^fit of replevin which has the words " and afterwards there* 
aS. I 3. 4. 5 30. E. *;. ' ^ , •' 

9. Gagcr de ley, 6. '' Upon caufe him j^ftly to he removed^ that Wt may bear no 

II. H. 4. ir. a. 16. „ ^^^^ ^^n ^^^^ j^ jhe hands of the {heriff, as appears by 

H. 7 5 H. 16. ar, aa. / "^^ 1 

H. 6. 4o.aT. 43. E 3. the return above. See a good form of withernam in thc 

eja4^ ^^^'^ ^^' cafe above, fol. . * poft. extrafied from thc book of 

fS-Ik. 581, 58a. See M«L. JeNOUR. 
by. 41. a. b. 59. b.] 
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Butler Demandant agatnft Lady Bray, Tenant in a 
Writ of Sluibus. 

sior*. 

(15 j r* DMVND late L^rJ fr^jr, feifed of divers lands A father declares dw 

^ in the counties of Bedford mA Buckingham, the ""J^ ^^J^tlfc't^ 

lands in Buciinghum being hoiden in capite by knight- fer vice, ^oa^ many »t the no. 

in the 30th year of Hen^ 8. by indenture made between him ,„ent dTfoor. *S«"of 

of the one part, and Lord Audiley then chancellor of Eng- «*>««» *«« before die 

land. Lord Cromwell lord privy feal, Sir If^illiam Pawlety of the other three is <k. 

im'gbt, then treaTurer of the king's houlhold, and Yiow mar- ^f^^^ 

** ** ^ A tatner cannot gnitt 

quifs of Winchifiir and lord treafurer of England, and 5/ r the marriage of his fon, 
7«i» ^«#/; i-Z^A/. then comptroUcr of the houlhold, in the if^^^ ^^^ 
behalf and for the king of the other part, for the fum of eight ^« v^^^ i and if he 
hundred pounds bargained and fold the cuftody, rule, order, to appoint the marriage, 

government, and marriage of Jobn B. his fon and heir ap- *? his death thrawho- 

rity IS detenxiinedL 
parent^ and late Lord Bray, to the faid four counfellors ^ ^^^ < s a 

of the king, to the intent to be married at the appointment [BendL 82. s. c] 

and nomination of them or their affigns without difparage* Ttimer*i Rep. ^7. tfo^ 

ment; and covenanted for the delivery of him to them before «*>*» cafi» ««« arsuei 

a certain day un-affied, &c. being then of the age of fixteen 

years. And in further confidcration &c. he covenafated to j)y ^j^ ^ ^^ ^^ 

afiure his faid lands in Bidfordjhire before a certain day " to ^'P- 'o»- Bro. Card. 
.. L L J t • it ^ J f L jr J' 70. 8. H. S. Cre. 186. 

^ bavo to tbim and tbisr ajftgns for and towards tbi finding 

•* of tbi faid fon^ and fucb wife as he Jbould marry by the 

*• appointment, nomination, and pleafure of the faid four coun*- *• ^- '34- ^• 

•* felkrs, ut fupra, until he came to the age of twenty^one 

^^ years; and then the lands to remain to the faid fon and fucb 

<< bis wife, and to the heir^s males of the body of the fon ^c** 

and a fine was levied to them in fee-fimple to the ufes and 

intents aforefaid. Afterwards ihe faid Lord Crohrwell died, 

the faid marriage not having been made, nor any ftep towards 

it taken : after this died the (aid £• Lerd Bray, the faid Jo. 

his fon being ftill within age, /• feventeen &c* which age, 

with the tenure aforefaid, was found by office in the county 

of BsscAingbamj by which the king was entitled to the ward* 

ihip of him ; who bargained and fold his marriage to the late ISce the cafe of Scot 

Earl of Shrew/bury for one thou&nd pounds. And after- J^j^^^^J' ** ^' ^ 

Vfards the faiii marriage wa^ had and folemnized at the 

nomination, appointment, and plealure of diree of the faid 

OMinfellors then living, and by the aflent and* confent of * f ico. a. 1 

the king mdx the faid Laefy Bray, being the daughter of the 

faid 



[ igd.z^^ Michaelmas Term, 2. and 3, Qiiecn EliEabctii* 

£ud late Earl. And after the full age of Jo. Lord Bray M 
bargained and fold the fkid lands in the county of Bedford 
now in difpute to Sutler^ and afTured them to him by a fine 
With warranty and recovery. And afterwards he died, and 
the faid lady furvived and entered npoA Bnikr^ claiming het 
freehold and jointure as above^ againft whom Butler brought 
the writ 1 and (he pleaded that Die did not difleize, namdyy 
the general iflue. And this matter was given in evidence^ 
and a demurrer in law to it, and the jury was difcharged. 

(i6) Alfo it was a daufe in the indenture, « That if the 

^ marriage Jball take none effed by reafin of the death oftbt 

** faid L. Edm, Bray^ or refufai of the faid Jo. Bray or 

•* otherwifdy that then the faid eight hundred pounds Jbould he 

** repaid^ ^c, and that thenafter the faid indenture and aU 

^^ affurances to be made according to the covenants thereof Jbould 

^ be clearfy void** But it was alleged in evidence on tht 

part of Lady Bray that the money was not repaid, which if 

I ^ 16. E. 3. '^^ denied^ &Ci The firft point is, What intereft pafled 

4). Gard. 159. 33. from the bargainor to the bargainees by the faid bargain and 

jj, 43. p. * ' f^^ of ^^ cuftody and marriage as above 5 and whether the 

words ^^ to the intent to be married at the nomination, ap^ 

Ob Lit. x8x ** pointment, and pleafure of the bargainees without difparage^ 

" mcnt" are vain and void words, or material to repofc a fpecial 

S. H, 5. Cro. 186. confidence in them. Alfo, Whedier the three furvivors 

i > 7 • • P 3 • (^Cromwell Being dead) can execute the bargain aforefaid of 

not. Alfo, Whether by the death of .the faid Ednu Bray tht 

father the bargain was utterly ceafed and determined, th^ 

king being entitled to the ward ; fo that although the marriagtf 

was had by the nomination, appointment^ and pleafure of thd 

faid vendees, and by the confent and afient of the king and 

Earl of Shrew/bury the affignee of the king, yet whether 

this conveys any ufe to the faid Lady Bray or not^ which i^ 

the chief point of the eafe^ &c. (17) And note the wordft 

for the aifurance in Ihe indenture^ namely, <^ to make a goody 

** fure^ andfttfficient ejlate to them their executors and affigni 

** of and in (stc, to have and hold to them and thefurvivot 

fiy. 340. b, ^ ^^ of them and their affigns until the faid John Bray Jbould 

*• accomplijb and conn to the full age of twenty-^one yearsy for 

•< and towards the finding of the fame John Bray and fuci 

** wife as he Jbould marry by the appointment^ nomination^ and 

•* pleafure of the faid four perfons or their aJJigns as is afore^ 

^ faidf the remainder thereof from thenceforth after tbatbk 

•« eenm 
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** came \to\ or Jhould accomplijh the faid a^e of twenty-on v Co.»», 

« years (If he Jhould livefo Ung)^ to thi fatdj\ Bray aidfuch 

** his wife as he Jhould rntrry as is aforefMi and to the heirs 

" males of the body of* iheftnHe J. S. lawfully. begotten, i^c/^ * [ I9O. b. j 

(18) In which words no ufe or intent is comprized ex^ 

prefsly/ but that an eftate in poflcfSon fliould be made to the 

faid four counfellors only during a term of fo many years 

as y* Bk flibuld be under age, which were not above five 

years, and then the remainder of the freehold (hould veft in Dy. 55.1. 1^9. ii 

y, B. and fuch wife utfupra, and to the heirs male of the 

faid J. B. ; and then when the fine was levied to the four 

counfellors, and to the heirs of one of thein, ztii an averment 

taken that the fine was levied to the ufes and ihtehts recited 

arid fpecified in the indenture, they were fcifed after, ihfe 

term above to the ufe of the conufor and his heirs, and nbt 

to the ufe of the faid 7- -S. and his wife, and the heirs of J. S, [See] Dy. 71. %, %tu 

and no eftate in poffeffion can be veiled and executed in the vH^^V^'^t^' *'S^ 
r 134. b. I. Com. Dig. 

fame wife, who was not then named or known; and a free- 81.] 
hold canhbt be ih abeyance until the marriage of the wife, ,- E. 1 87 7 H 
for this is impehinent, therefore all vefts either in Lord E. '3 18. E. 3. 5. 9, 
Bray the conufor in fee, by reafon that no ufe is exprefltdjOr i. cof^ioo, loi.'^iidj 
in his only fon, becaufe he had th^n ability and Capability of "• ^- 3- 27. 4- b. Mah 
taking the frcchol J, but not his wife, who was married after- 34. e. 3. »6. f. For- 
wards, any more than if I give land to x)ne fof ^ term of "***^* '*• 
years, remainder to /. $. ahd A his eldeft foh, and to the 10! t>erk. 55.204 Dy! 

heirs of /. S. the fathel*, artd at thit tirrie /. S; has no fjn, but *^t ^- ^^n"^- '^'='- 

. ' 6. Co. aa. Plow. 194. 

afterwards within the tefm he has a fon born, he fliall take Kdway, iS6. 33. H. 6. 

nothiilg, becaUfe he was not in rerum natura at the time of J^'J'* ^f^" ^*"** ^' 

the limitation of the remainder, and the freehold vefts entirely y e. 2. Trefpafs, '%i^. 

in /. 5. and rio moiety in joint-tenancy with his fon at that ^' ^- ^- '^l- *• 3*- 

time, wherefore &ci. ( 19 ) But qua^te of this word {intenis)^ 9. e. 4. 53. * ac^.' AC 

i» Tijur't cafe, 1 5. EU%, He had a fon by one lentrr, and a daughter ty another "jenUr^ 
the fccood wife died, the land holden by knight fcrvicc in tapitr* dcktnded to the daughter 
withiil age of the anceftor ex parte niatris^ adjudged that thc4)ody of the daughter as well 
as the land (hall be in. ward to the queen, living the father, for ihc is not heir apparent to 
the father, but the fen is, 

«^ Litilfhurte*% cafe, 34, £//«. He had a daughter by dnc venter^ Upon v/hom dcfcended 
bnd from her grandfather on the mother's fide holden by k night- fervicc in ccipitf, now th« 
cjuccn fliail have the ward of the land only. Afterwards the fiirhcr took another uifc, and 
had iffue a fon, and th« daughter was ft ill within age : now t)ic queen (hall have the ward 
and marriage of ihc daughter, for now Ihc 's net heir apparent to the father. 

14. Jac. •^ Lofbrr's caU'. One being fuitof to a daughter who was enriched by het 
grandfather, promifed to the mother a lum of money to ufe her endeavours to psriuaJs the 
daughter to marry ; and upon afumpfit for this money the party pleaded nun ojfurp/lt^ and 
objected that the mother had no intereft in-che daughter to make a good C( nfK^tration : vcj 

Adjudged that Ibc bad fuch intcreft in her daughter as would mak^ a good confiderati'on. 
Mo. 595. Sir Tho. Raym. 400.] 

becaufft 



J 
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Sj. 3.C0.38. F.Gaitl bccaufe by A nth. Browne it is equivalent to ufis^ &rV. 
ja, 16. E. 4- »• **o- And Weston, Jujiice^ argued that the father has no intereft 
re Lit «4. Mo. 738. '^^ ^'^ eldcft fon to bs granted or fold to a ftranger, becaufc 
Butby i2.Car.2.c. 14. that IS annexed fpecially to the perfon of the father as an 
mJenceiTof feudal te- infcparable prerogative. And CatlyNi Chief Jujiicey and 
are all <kme away.] Saunders, Chief Bar on^ afterwards afTented to this opinion; 



but Anth. Browne and myfelf to the contrary. And this 
is proved by the trefpafs pro Katharina^ filta et harede fua 
Temps. E. i. Titf- rapta^ abdu£ia^ it maritaiOj agatnft the will of her father in 
p^i>*4^* 'V^^ '* * 9' ^' *• ^^^ ^^^ ^' 3^' ^' 3' '°' [^'^ * //. 31. £. 3. a. 
22. H. 6. 14 13- £-3* and «^ M, 32. E* 3. for an orphan i. and 7. for his coufin 
Utiawry,49^ B.Ga^. ^^j j^^j^ ^^^f^ marriage belongs to him. And ^ 18. £. 3. 
S59. 161. Plow. 293. and 21. H> 6. fol. 16. [14. b. pi. 29.] and H. 12. If. 4. 
'o B^ % 16. ^*Bwt! ['6- *• P'' 9' ^^ ^^O **^ claufe (cujus maritagium) is not 
»57. Card. 31. 32. i. ncceffary, and (infra atatem exijienf) may be omitted, for 
I-«o- 74- »34- j^ jg j^Q^ j^ ^j^^ Regijler [See 98. b. 99. a.]. And note for 

(ffS. E. 3. \%% 19. F. the intereft in the trefpafs ie uxore abdu£fa cum bonis virij 
M. B. 3»9-l and for a blood-hound 12. H. 8. [3. pi. 3.] &c. And fee for 

the ai£gnment or granting of cuftody in ibcage &c. 8. E, 4. 
[7. pi. 2.] And Weston argued that no intereft pafled by 
* r toi. a. 1 ^^^ ^^'^ above, and then concluded that* no furvivorfhip 
[See Bac Ab. Autho- takes place, therefore by the death of Cromwell the authority 
Ab Authw^ (B.)0^ ^° appoint &c. is gone : but Browne and I to the contrary, 
becaufe they have an intereft in the fon and marriage which 
ia9.H!7.i6.a. Mo! furvives. And then thefe Words to the intent to be married 
ft6. Fdm. 23. 27- at the appointment Jffr. are void and null to this refpe£^, but 
by thofe words (without difparagement) the intent is material 
and parcel of the contrad; for without thefe words no 
marriage fhall be adjudged difparagement, becaufe no penalty 
enfues thereffom to the father as guardian in chivalry. 
•.H. f. Cto. t8^. (20) And furdicr as to the (econd point it feemed to 

Weston and Me, that the death of the father diflblved and 
determined all the bargain and the authority of the four ven- 
dees, although afterwards the marriage took effed by their 
nomination, appointment, and pleafure, and by the aflent aUb 
of king H, 8. for whom and on whole part the indenture was 
tfiade above ; yet this is no intereft in the king, nor gives him 
any interference in the matter: and efpecially becaufe the 
king at a later time had title of ward by the tenure and office } 
and when he granted it to the earl of 5. for one thoufand 
pounds, he granted his intereft in the heir, and by the exem* 
plUication of this in the court of wards the intent of the king 

cannot 



Michaelmas iTerife, l. and 3. Qneeh EHfeabctli, [ ^px. a. ] 

tftnnot be Underftobd other than that he defiroyed and rcfufed 
bis iirft bargain in the marriage concluded by his tounrdlors* 
And although the nrnni. ge was niade ul the nomination^ ap*- 
pointment^ and pleafure of all the ctiunfcUors aforeraid, and Finch. %$. 
a]fo by the affent of the king* yet when the cad of 5. joined ^ 
with them, this is th6 fule a£t and preferment of the earh on fowen^ 3779 37S.J 
And it is like this cafe : If I be the patron of a church which 
it void^ and A (Iranger prcient by ufurpation* and his derk be 
in for fix months, and then he rofigni anJ when he has re* 
iigned I grant him an annuity until he be advanced to a be- 
nefice by me, or at my nomination, and afterwards I feqtleft 
the ufurper to prefent him to the fame nomination^ and he and 
I join in prefenting the fame perfoni the annuity is not de- 
termined. The law is the fame if one man have the nomina- ^^.hj, jj.ju Mb.S^ 

tion and another the prefentation over of the fame perfon^ and Pf- 4*- *• P*« 5- »^- •• 

157. 33.£.t. Annuitffc 
he who has the prefentation grant an annuity to a derk as 51. F.N.B.33. at.H. 

above, and he be admitted to the bettefice above at my nomi- ZlI* ^' * ^ ■!' 

nation* and alfo at the prefentation of the grantor, yet the Fvoffmcm t, 

annuity is Hot determined becaufe hj is not in immediately by 

the grantoY-. The law is the famt of a x:or6iy &c. (21) And 

h when divers men join rogelher in doing an aftj where fome 

of them haVe nbthing to do in the matter, the law will ad^ t ^ ,^^^ ^ 

judge thofc only aSors who have an interefl and authority to 

do it. Fide /mile in 14. H. 7. [i. b; pi. 9.] in debt where a 

furrender was pleaded. And alfo there is another* matter • [ lAi, b* 1 

to prove againfl the lady, s. when the fbn was married the 

danger of paying the value of the marriage to the eari of S. 

his guardian in faS, if he was not married byiiim, artd thi* 

forfeiture remains ftHl agairtft his executorsi And oti the . 

other hand, for refufal of the marriage tendered by the ven- 1).. KoCni^ jfe 

dees, ther^d no d^iHagc of peril fhould cnfue 5 therefore it is 

intendable that he ele^Sted and a*loWed the tender oFthe earl . .^ .. 

before the tender of the eounfellors iCi^ And this is alfo 17. £.3.4^. 

proved by the fequel of the fa£l^ viz. Irt thif, that he aliened ^^ ^y. ^^^ 

the land after \Vards With warranty to Butler igc% And fo 

Upon the whole matter Lady Bray is rtot talii leH hujufmodi 

ktuiicr qualis (hould be appointed and nominated lit tne plea* 

fure of the vendees, and no name of baptifln or firname has 

(he, but by the circumlocution of talis fualit as above; 

wherefore &c. And fo it was concluded by WesioN and 

Me, that the wife has no uf? or jointure^ wherefore the plain* 

tiff ought to recover feiliuiipon this evi^ieac^i but BrowmS 

f tcnirfi 
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i contra^ becaufe it fignifies not by virhofe effeftual nomi- 
nation of the perfons aforefaid the £iid wife was married, 
fo that the intent and words of the indenture are executed 
and fulfilled. And afterwards in the end of next Term, judg- 
ment of feifm was given for the plaintiff, namely ButUr againft 
the Lady. 

Becaufe it appeared chat by the death of Lord Cromweilhtiwt the faid marriage appointed, 
the others who furvived him cannot appoint the marriage, for by the faid indenture it tras 
a j6int commiflion to thofe four, and aI(o if he alTent during hit life- time after the death of 
the faid Ednuard Lord Gray, he cannot then appoint the marriage to the faid Jo. Grqj being 
under age, by the prerogative of the king in the wardihtp of hii body, and then alfo the 
bargain of the faid marriage was void, Benloes Cafe, 128. fol. 83, 84. 



Hawtrey's Cafe, 
^fcifedoflandto^im- (22) XT ING //^«ry 8. by his letters patent dated fljfJM t?, 

fHf and his wife for Ufe, J\, , . r n , ^ . . -r ^ ^ ^' 

and to the heirs of A. g^^^ ^^"^ ^^ -'• ^' ^^ Jt. hts Wife and to the heifS 

makes » feoffment to of the hufband to hold in catite. L S. enfeoffed A.B. and 

the ufe of himfelf and ^ _^ . 

wife for Ufe, remainder C, Z>. to the ufe of himfelf and A* his wife for the term of 

wALnTef to^hit*!wl ^"^^^^ '*^^^ *"^ ^^^^ *^*^ ^^^^^''^ ^^ *^ ^^^ ^^ * younger foa 
heirs. On his death his for the term of his life, and after his deceafe to the ufe of hitn- 

pleafe, and is in of her ^^^^ ^^ ^^^ heirs. /. 5. died, his heir within age and in ward 

firfteftatt. to the queen for other lands holden in capitey and J. his wife 

[4.Viner.i35. iS.Vi. farvived and held herfelf in, claiming ber firft eftate : Whc- 
ner, 435.] ' o 

. ^ ,. ^ ther the queen (hall have the third part in ward or not ? 

8. Co. 71. a. Hob. 71. , ^ , '^ 

Dy.io6.b.43.a. 31.H.8. which depends wholly upon the remitter. And for this cafe 

4,.'b. S!*iV^'e. \. *^ ^^^"^^ ^f U^*=^ 27- ^' 8- [^- ^0-3 ^""^ ^^^ *« ^^"^^ ^^ 
Departure, 16 46.E. 3. 33. H. 8. [32. H. 8. c. 28,] for difcontinuances made by die 

119. a. 162. 3^1! ^«! hufband, ought to be confidered and compared. And at 
H.8.»3.b Plow. 111. length in the next Term before William Cycill, knifrht, 

b. Co.Lit.xa6. 5.H 7. ** ' . , 

32. Plow. 1 14. b. Hob. fecrctary, mafter of the wards, the cafe was re(plved in camera 
71. i.lnft.3iea.[quod ^^^^ ^^^ ^j^jg ^^ ^ remitter^ and then the queen (hall not 

Vide & ante 446. Com. • ^ 

Dig. Remitter (C. 6.) have the third part, for the wife had eledlion, $. to be in ac- 
tt7.Trc"%f. cording to ftat. 27. or by flat. 32. H. 8. [c. 28. §.6.] inaf- 
w.:is. 461.] much as her entry thereby was congeable. 

T/vV/. 15. Jac, Roe. 988. Duncomb's Cafe, [^Hoh. 154.] Hufband levied a fine of the !an<I 
to his wife, anrt ilrcd ; t'lc wife accepted a leafe for years of the fame land. Refolved that 
it wat a remitter, hy HAKKibON, render of Lincoln*i Inn, Lent 1632. 
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Michaelmas Term, i. and 9. Queen Elizabeth. • [ 192. a. ] 
• LInfty agaiiift Dixon. 

(23) A WOMAN, in ejeeiiem firtrue brought againft Thecnftomofainanor 
^ her, pleaded the cuftom within a manor that the t^^^,^, 
widow of every copyholder in fee limple, fee tail, or for term »K*ier ihaU enjoy the 
of life, (hould have and enjoy the copyhold for the term of her ^7if^rted"*^'tvi* 
life. And this cuftom was traverfed, and in evidence at ntft deuce, whichftcwiitto 

be only dtt^^nte wduitiUt* 

prius in maintenance of the cuftom before pleaded, the woman 
... - , ,. ., . Co. 4. 30. a. 37. Hi 6. 

Claimed only a widow's eftate : and upon this evidence it ^6. b. 3. Cro. 415. i. 

was demurred. And it was holden by the Court here in the I"^*;4»; i.Ro.Rep.4«. 

' Perk. 84. II. E. 3. 

bench ^at this evidence will not maintain the cuftom before Dower, 85. 5. 13.H.7. 
alleged, bccaufe it is a fmaller eftate than the other cuftom, s. 11] ^\\^^'^^^'^ 
for term of life^ and every cuftom ftiall be taken ftridly^ 
wherefore &c. And note in the indorfement of the po^ea^ 
the evidence was fet forth for the woman to prove the cuf- 
tom by one Robert Bates her couniel. That the cuftom 
was, that the wife of every cuftomary tenant as above fhould 
have and enjoy his cuftomary tenement after the death of her 
hufl)and dying feifed &c. during her widowhood cnfy : and 
this word *« 011^" fully exprefled that it is ftrongeft againft 
the woman &c. And it was not politickly alleged by the [Cowp.6»tfi3. S-Tcgai 
counfel. And afterwards in the end of the Term judgment ,^j.*] ^ *^ 

was given againft the woman. 



Rythc, one &c. againfi Kempe. 

(24) DTTHE one of the attornies of the bench fued PLCd.adref,viA^cd.Jk; 

d\ , *^ i* t - rT% ' « hcrnz fueti out in lb* 

out at the commencement of this Term an attach- fameTerm upon attach* 

ment . of privilege againft one Kentpe in a plea of trefpafs "*^" ^ privileje be- 

* ^ ^ ^> r r r twcen the Ciine partitif 

returnable at a day certain, not a common return day, now on a n^ mr^ returned 

paft : and after the faid writ awarded, the defendant was con- ^^'^T^r^' *^ ^ 

■^ ^ ' AiefifTsdeclarinshisia* 

demned this Term in another writ of trefpafs of privilege tent when the fti./tf.waf 

as above, at the fuit of the faid Ryihi^ by a verdi£l given this (j,ecial matter, thdCouit 

Term ; upon which judgment was given, and a writ of capias coromittad the defend* 

a&ttotheFket,anddii* 
ad fatisfaciindum was awarded to the fame (beriiF, x. the chargtd ^ (heriff of 

flieriff of Mddlefex^ returnable after the faid firft day : and ^ "^^ 

at the day of the firft return, upon the firft writ he returned C^- *^45*- »-C.] 

two cipi corpus^ $. one by virtue of the firft writ, s. ad ref" 

pwidindumj and the other adfatisfaciendumi and brought the 

body ia accordingly! and brought into court both the faid 

N n a writfi 
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writs, one of them with the return aforeliid, and the other he 

SI b. V. Ca 54. Dieri ^^^ ^^ intended to return when the day fhould come, fpecially 

*?^- •• making mention of the firft matter of return : and this well 

and politickly as it feems to fave himfelf harmlefs from cf» 

cape ^c. And upon the abovefaid return the faid Kempivm 

perfonally in the court (which the Court well knew), the Slid 

Rytbe the plaintiff being abfent, although he was an attorney 

of the ODurt, and (hail be intended to be there. And yet 

LoAi^E, clerk of the prothonotaries and attorney alfo of the 

place, prayed the Court for the plaintiff that the iaid Kempe 

ibould remain in execution upon the condemnation afore* 

fiid, and fhewed the record there ready. And whether the 

^ ^ . . . Court ought to grant this or not was in doubt. But at 

I y * *j length by the opinion of A. Browne and •James Dyer 

19. H. 8. 1. Exigent,!, jj^ ^^ committed to the F/eet, and the flicriff of Mddtefex 
Br. £xecut.*i50. 49.E. ' •/ 

3. 1. b. 3,. R 1. Exe- difcharged of the body ; Wsston being of a contrary opi* 

S"&Sw!"if^*^''^ nion privately. BvXquan whether the cafiat ad fathfa^ 

\ 1. 16.H.7. 13. ft 1 5.1. cienium in the cafe above was well awarded, becaufe no tapiai 

i8.b! D:er9^93.b. ^%^. "*>^ procefe of outlawry lies upon fuch fuit of attachment of 

c Eli P*"*^*^^?^' ^^^ whether it lies upon a recognizance. Vid§ 

115. 3. Com. 015.301.] H.ii. Eliz. fol. [M. J 3. & 14. Elix. 306. pL 62.3 



1611 voir. 



Milna v. Browne. 



OnzeafmiMtlagatiimTt* (25) 71^ E M. That a capias ut lagatum wa$ zw2rded to 

turned mm ef \m^^, ^^-l ^^ Qj^^jflTj ^f ^^^j^^ j^^jj ^^^ /Vtfum Brownc 

defendantappeanng|rtf. o 

4ii canrot plead to the brother to the {^txxfi Alountagui by the name of F. B. of 

iiff^trout rtf^ocurt/^r London^ gentleman, at the fuit of Stephen Milna in L^nd^ 

is it known that he is j^ j pj^a of debt Outlawed &c. And at the day of the re- 
the party outlawed un- . r • 1 r^ »» • • t • r 1 

\tU brought in on a rz/i turn the laid F, B. came grata in his proper perlon % and 

^*''/«*- the (herilFs returned non eji inventus iffc. And he pleaded in 

1^*2. m. • 3 7.J difcharge of the outlawry becaufe he was commorant, and 

47. H.8. I. zi. H. 7. 8. ^ ^ . .^ r T^ r ,1 >^ . 

2. £. 4. 1. 19. a'-.H.e. converfant at u m the county or Dorfet on the day of luing 

43. I. b. 21. ^^^^^ forth the original writ, and always afterwards pending the 

az3. b. 214. a. i. Inft. faid Writ, and not at London s^c. And whether be fliould 

16 a. It. 37/H. e" .b! ^^^^ ^^^ ?^^ °^ "^^ ^^ moved, becaufe he is not hurt by 

17. 19. H. 6. 48. 80. the outlawry, and alfo hs comes in^rj//5, and not in cuilody 

21 H^^.a. 21. E. 4« 78! of the flicriTs : and non conftat to the Court whether he is the 

IX. H. 7. Cfo.2i. fj^j^g perfott who is outlawed. And here the pldntift' at 

Boyievid^Scardorokx^yS, Rn-HiL- 16 541 fol. i^i^h.' [StjL 39S'44<^0 

' Whofe 



Michaelmas Termj z. and 3. Queen Elizabeth. [ fpa. b. ] 

whofe fuit he was outlawed is out of court, wherefore it 10. ». i5.H.6.46.7.b. 
feems he fliall not have the plea i and fo it is holden by the ^.^h?;*^*. b. 48. E 3, 
better opinion in 3 £. 4. [15. a. pi. lo,] and 22. £. 4. »• ^- "• ^- ^- ao- ^ 
[37 h, pi 22, and 21. H. 6, fcl 23. [ai. b. pi. 43.] and i86.|i^^y* * **^* 
22 H. 6. fol. 8. [7, Zj, pi. 8.] And there is a precedent accord- 
ingly 'i>r Libre Intratiofi. fol. 220. b. and in 15. //. 6. in Stat* {?*• M^^^? *^, *- 
® ^ *^^ -* H;twk. P. C. 653, €54. 

ham^ title Error. And at length per Curiam, The plea 4. Bucr. 2533, icc. Sc< 
is not receivable if be do not come in in ward bj return of ^^ ^^ ^ . 
€epi€arfuu 



Parker and Another agalnft Tenant and Others. 

(26) TN debt hy Porker and Gybfon agalnft Trn^ff/ and ^. ru^ks t bond to ^. 

Others as adminiftrators of one / Tenant \ and they '^wthcufcofC.aimpw^r , 

' tin^ ittnto C • handlun 
declared upon an obligation made by the inteftate: defend- pre{enccoiJ?.fay%«i/»t • 

ants denied the deed, upon which t ey were at iflue. And ^^ix^t^'* ^^^^^ • 

at nifiprlus in LonAn this Term, in a fpecia) verdid it was {Bcnl91.pL 140.S.C.T 

found, J, That the (aid /, Tl in his life-time caufed the faid i:Ro.Ab^a4l^^.Inft. 

obligation to be written^ and .(ealed it ; which writing was 49- *>• <>^- 44- ^* 

made to the ufe and behoof of a woman named M. Ha^ones^ \^ H, 8, Br. %i%. 

whom the {aid /. Tenant intended to m^fy. And on the ' 

day of the folemnisation of the marriage, and before the mar- 

riagC) iie delivered it to the (kid woman, faying thefe Engliih 

words, s. •* This will ferve.**^ And immediately (he delivered 

it over to the laid obligee, Gybfon then being prefent, without 

more words. Whether this (hall be adjudged the deed oT ^^^- *• 3« 7- b. 35« 

/• Tenant or not, the jury prayed the advice and difcretion of 9. Co. 137. a. 14. Dy. 

the Court &c. and if &c. then damages &c. And ii\ the end '*** '!'' ^ . 

of the Term the plaintifFs had jjdgment to recover by the [Sheii.Xoi«h 55, 5^ ! 

whole Court upon good debate. And error was fued in B.R. ^^^ «>4. Dougl sip ' 

where the opmion was the fame as above. 

A' noiakei a bond to B, and feals it, and throw$ it upon a table, and S, taket it, and 
brings Hcbt ; but he cannot recover becaufc the delivery is wanting. M, tS^ EHk. C. 5. 9,nd 
adjudged £.31. Efiz, bctwetn Qbamkerlain^ and SttamtQn^ [Cro, EU%* 12a. Ow, 95. x.LeoH. ' 
940. Hof^. Co* Lit. 36* a. note (b).^ 



♦ Wameford's Cafe. * I ^ 93- a.] 

% *«.«.rr*i*ii>fl 1-*./.! « «^ In^G«»iAWAa»oawif^ 

(^7) A M A N fcifcd of lands m fee of the annual vahic of The king*! tenant m 

one hundred marks holden of the queen in capite '*^'* ^ defraud the 

execution oi tooL <mi a 

by kiii^ht«£;j;vice2 in the 6th year of Edward 6. muule a feoff-r ju^mn^ oBcovercd a^ 

N n 3 ment 
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gainfthiminadeafeoflr. ment in fee of it to A. 5, and C Z>. to the ufc of them and 
X,^»"te p^ their heirs, upon condition, that if the feoflFor, his heirs or 

jnent of 20L On his afligns, fliould pay or cauTe to be paid to thefaid feoffees, their 

death the heir within . . ^ 1 «_ u i_ • 

age fliall not be inward, heirs Of aingns, twenty pounds, or fnoulcL obtain an acquit* 

iiniefs covin to defeat ^^^^ thereof from them, that then immediately the faid feof- 
the Jcing of the ward- ' *i^t. ^ra* 

fliip be found. fees, their heirs and affigns, ihoiad thereof cnfeott or make 

Se^6. 10. CO. 76. 57. fuch cftate and intereft of it to fuch other perfous, their heirs 

r^er, 2^67. b. 361. 2nd affigns, in fuch manner and form, and to fuch ufes, bc- 

' Sut. de Mailb. c. 6. 4. hoofs, and profits, as the faid feoffor or his heirs (hould name, 

G^d^^'^KE-r CcJ^ appoint, ordain, and limit ; otherwife the faid feoffment, and 

luiMfh»9. writing, and poffcffion, and feifin upon this delivered, to be 

for ever void and of no force in law. And afterwards the 

feoffor died, his heir within age. Whether the heir and the 

third part of the land (hould be in ward, qu^rt^ And this 

4. »f. H. 7. « iS depends on the covin which fliould be found by office, or &c. 

34. H. 8. cap. 5: Raft. But KEij:.WAy thought that without any inquiry of the covin, 

Piir,»73.a93. jo.Co] !*? ^Hird part Ihall be in ward} becaufe the feoffment above 

47. i. Co. 76, • jQjall be intended within the article, for the advancement or 

preferment of the children of the devifor &c:. Fof he icnew 

^^hat the covin in this c^e was devifed to defeat the execution 

pi three bi^ndred pounds damages \x\ which the devifor was 

condemned in B,R, at the fuit of Lord^Cband^s lately de* 

ceafed, and not to the intent to defraud the queen &p. of tlie 

ward } and fo the covin above does not extend to the queen, 

and then it is impoffible to make the jury find the poyin fpf 

the queen; but quaere well thereof. But by the opinion of 

divers others the matter cannot ferve the title of the queen 

without finding the feoffment to have been made by covin. 

And about the 8th year of the prefent queen all the matter 

1. 1. 3. B. . . 394. aljoye was found by pffice^ and tl^at there was no fraud or 

[w^dihip"atoli1hcL f^v!f> f9 defraud the king, his heirs, or fucceflbrs, of the cuf- 

la. Car. ^. c 24.] tody of the body or land. [i^j/?. 267. b. pi. 1 5,] 



Defeodaot ii> repkrio (28) Hr* H E avowant had a Vinhre facias with ^ provifo 
SSSPtr*:; ferved; and whether Nan pray »ir.«,wfc,as 

fd/riasvytiias^epUiii; well as the plaintiff in an a&iqn may, was moved. And Ac 
JO Co"* b I 16 P^^*^*^^'^'^'^* doubted, but at length the requeft was granted 
H. 7. 9. b. ii|. 5. H. J. by the Cour^ becaufe the ffrft p^el was arrayed a^d ixiade at 

the 
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the fuit of the avowant i and therefore the talis may be well »./. "• H. 6. %z. b. 

- Jjiery 7«. a. 217* a. 359* 

granted. Seeofprocerswithaprovi(b,^^./^i.[2i5.a.pLsi.J Br. Venire F«cUs x8. 
and M. 14. [£/«. fM fol- C3»8- pl- lO-J f,. to. Ab.'.T6. «d 

fee the books cited io 
margin there, a. Hawk. 
P.C.574.] 



Rythe, one &c. againji Kempc. ♦ [ 193. b. ] 

f aol IWT O T £• That Kempe. who was in execution in the The writ of mainpriie 

l*yi ^ » rn L • .^ r .!.• ^r licstoC^.foraprifi). . 

Fleii at the fuit of Rytbi in trefpafs this Term, ^^ in execution in the 

brought a writ of attaint returnable this Term; ♦ and before ^^^^;[^«^"2. T^ 

the return thereof he brought a writ of mainprifc out of the recognizance is u- 

chancery direaed to the Juftices of the Bench to admit him ^T J^%^,I;2*^ 

to mainprife, to profecute his attaint with cffeft, and toren- Mf, i/efc. 

dcr his body to prifon, if &c. And becaufe no precedent was [tlw rec«dof thi» cafe 

is in Od« £nt« ^^o* aoo 
tobefqundoffuch a writ in the bench (although it was Ut^\.%€^h,^ii.] 

common in B. R.) and alfo fuch a writ direded to the Juf- Ditr, 19a. b. 5. H. 7. 

1 «• . • 1 T» •/» r - a».b. Dy. ai.b. loa.b. 

tices to hold pleas before the kmg is m the Regijter [ 123. a, J p. n. B. 106. d. [Ld. 

the Court was in doubt,* whether the writ above (hould be ^^^^f^X^. 5!. 

allowable or not. But ait length good and fufficient roanu- Dier,aoi. 11. H. 7- 4- 

captors being taken as well for our lady the queen as for the ^^;J*' ^* '* ^* ** 

party, he was fet at large by the Court Yet afterwards, fee 

the contrary E. 16. B. 3. 6. [Fltz. Ah. TiU Attaint^ pL 24.] 

and that it (hall be commanded to the warden of the Fleet to 

have the prifoner in court every day pendente placito. And 

afterwards in the next.Term the parties agreed : and plaintiff ^^^; \i^^^ 

in his attamt wifhcd to make a retraxity and fo he did ; and flnce the praftice of 

the recognizance as to the party was difchargcd by acknow- u|^|iotii!n^gniit- 

Icdeement of fatis&aion j but for the recognizance as to the «« ««^ ^^ 3- BL 
^ ^ . ^ .. , ., . Com. 405. i.Bur.S9j.] 

queen. Curia advtfare veluit^ 

Eaft, 35. £//«. B. J?. [Coke's Ent. 146.] Note, that it wai holden 10 the cafe of Onknell- 
and TtrufftU that where the faid Ttm^/ was attainted, and thit notwithftanding was put to 
anfwer to Onknell in an adion of debt in C. B. on a judgment there, and upon that brought 
error in B. R* and prayed that he might be bailed where he was in upon execution for the 
faid debt ; all the Uourt held, that if the error be in any apparent error he fhall be admitted 
to his bail, and the fureties (ball be bound if the judgment Ihall be affirmed to anfwer tht 
debt, and not to deliver the body into execution *, and fo by the clerks are all the prece* 
dents in the court. And Gawd Y fatd, that in the 4th and 5th of this queen all the pre« 
cedents were altered, for before it was doubted, )>'ut then the law was rfcfolved as above ; 
but where a man is in execution upon a ftatute merchant, and fues an aii€iita querela, and 
upon that is bailed, his fureties (hall be bound to render his body to be imprifoned, as before 
it was. And this was agree4 per fotam Otriam. [3. Fin, M* 4T$* ^^« s'6. U 17. Car- »» 

^ n ^ Gafcoigne 
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Gafcoienc azainjl Whalley. 

Pafch. Ult. Itot «37. D ^» ^ . y 

The crrulbr of a fla* (30) J/K^ILL lA H G0fc9t^n9 Juilght W%S bound . tOi 

^cTp^ir^^^ Richard tnalley in a ftatute merchant acknow. 

and his fon and fon*s }edged before thc ipayor of Tork in the 38th year of //. 8. in 
reft^; tbccor.wfce hav. one thoufand marks^ at which time^ he W9S feifed of divers 
ing fu«d e^tecuti^ qd manor$ in the county of Tbrk \ and being fo feifed, after- 

the ftatute aga.n/1 the , e rr . ^ ,, ^.r-. r.*. 

fon, his wife need not wards enfeofted of parcel thereof the faid conufee, and of 

^°!r!^Aighron'f^ P^^ ^^^^^ ^^^^^"^ *** "^^^** S*^^ *" ^ ^'^ ^i/w« Gafioigne 
count of thc feoffincnt. (hi$ eldeft fon as it feems)^ ar.d to one BeatrUf his wife in 

pbimij flwulnot'have ^^*1> ^^^^ of the rcfiduc he conveyed eftat^ to himfelf for life, 
coftsordamafce8,though remainder to thc faid ^. (?^ And afterwards Whalley fue4 

ammd by the jury, but . n t_ r • 1 r^>^v/« ' i_ r j j 

tm rcleafc them, ' execution agaiuft the ma fvHiwjn the fon., and procured an 

£Bml.«o. A.Bcnl. 11 extent, and delivery of his lands aforefaid in the bench in 

Afo 44. Dal 43. S.C.J \ •' , • 

a*Ro). Ab. 470. execution for thc faid debt, And in HiiaryTerrn hift, /. 

3. Co. la.b. II. H. 7. upon the oth day of February, the faid Willi jm the fon in hit 

4.* a. Plow, 7a., D. 48« • . ... , • 

E*?. 5. b. 5. 13. H. V own name, withoijit freaking of his wife, fyed in thc chan«> 

•63. 441. 7x, 3fH e! ^^^Y *" oudlta qyerela direfted to the Jufti^es of the Be^ch 

ao. b, 45. J. 3. 12. comprehending the ms^tter above ; ansl in theconclL4nQn of the 
Dier, aoy. a. 331. Mo, .. 5i.«a- l-'. 

535- »-9viWV\i4: ^^^^ *^ ^^ commanded the Julticcs, tjiat havmg heard .the 

'^ complaint aforefaid of the plaintiff fn thi.s fuit, and having 

^^ . ^aHed before them the parties aforefaid, and having heard 

their Feaibns on both fides^ they (hould caufe to be done due 

fpeedy and complete juftice to the faid plai(itiff in ^hc pre-* 

|i. 6. 46 b.*a4,E.3! 30! "^*(^^5 ** of right, and according to the lavv and cufturp (if the 

9. VVwditi Querela 41, r^alm of £«^/^/^^^ ought to be donej U :^d 9th Februttry a& 

^hovc. And thereupon th.e faid plaintiff came into. the benc}\ 

in his proper perfon 00 the 12th day oi February above, and 

faid that the faid conufor made the feoifment ar\d grants abovej^ 

1^, K. 3. Propel, i6t. ^ ^^^ ^Y r^afon of the (aid feoffment, to the conufce he 

T7 }9-fi. 3- 3^- 30^ bk. ought ^ot to have execution. (31) And upon this it was 

aa. H. 6. 56. a. 6. H.7. ^ . . , r, m r r , . . rt_ 11 y 

16. B N. c. 193. Dy. commsuided. to the Ihenfts of London^ that they mould cauie 

•^ a. ^T^ b. 339* *>♦ to come inio the bench in fifteen days of Ee/hr the aforetid 

W^Tialley to anfwer upon the premifesi and further to do vl^at 

the Court &c. and in the mean time to fuperfede from all 

execution, by pretence of the recognizance afote(aid, by any 

* r 194* 9,*\ writ to the faid * fl^eriffs dir^fled &c. without giving any 

day to the plaintiff. Note this^and quare Co what intent the 

Juperfedeas Vfas comprifed in the venire facifijiy for the body oc 

goods of the plaintiff cannot be damnified, and no lands which 

. • * were in thc feifm or poffeflion of the plaintiff did lie in London^ 

lOb 17. E J. 1^ p« »9.o. 

37,H.^, is/b, . but only in the county of l^ris and alfo ^u^cre for what 

TOi(OH 
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leaifen the writ of venire facias was awarded in London againft CK^t > s'- *97« 

lybaUiy ex efficia, curiaj for no requeft was made by the plain'*. ^^ M«rdk 42. 

tiff. And at xv, Pafch. the defendant (being warned) came} 

and without praying any eyer of the writ, or new declaration 

made by the plaintifF, pleaded ioinf^i^diately, ^< That he^ by rea^ 

*^fon rfanyjbing in the aforefaid writ alleged^ ought not to bo 

^ hindered from bis execution of or ef aid of the tenements afore^ 

^faid^ becaufe not admitting any thing in the faid writ con'* 

*' iainod to be true^ for plea ho fitys^ th't the faid anufor did 

<< not enfeoff him the faid defendant of the aforefaid tenofnents 

^^iltc pfout V<« and of this be puts himfelf upon the country^ 

« and the faid phintiff does fo likewifo ifc. Ihorefore lot 

^ twelvo ^c^ Note, t^is pleading above is not formal as it 

fcem$ to mts but he ought to have alleged that all the manors 

above d^^^nded to the plaintiff as fon and heir^ or by purchafo^ 

cami to the plaint ff^ without this that the faid conufot enfeoffed 

the faid drfendoni^ pr.out He. And the plaintiff ought to re< 

ply to this &€• 03a) And afterwards by nifi print the iflue. Bf Dwngei, jS. t%$, 

was found, againft WhalUy^ dUd w&di the plaintjiF} and da«-, 

noage^ andcofts alfo aiTeffcd, although by the opinion of 47. 5, j.^^i.*! j,h.7.%. 

the Court no daftiages or Cpfts are] recoverable in this fort "•^•4-8. 

of aiSipn, And therefore it is ooniidered that the faid de^. VLt^%^ 

fendaptCbould hav^ no fuitch^r ^^ecuticHi agaipft ,ttie afore- ... 

(aid plaintiff of the tenements aforefaid, or any parcel thefeof, p**^p^ '^ ,*' 

but that the faid defendant of all execution thereof by pre* 

tence of the recognizance afbrefirid (hould-wholly be hindered 

and precluded, and that the faid tenements of the faid exe-* 

cation fhould he wholly exonerated &c, no refpe^ being had 

to the taxation of damages aforefaid. And note it was holdei^; ^ 

by the Court, that the not ns^ming of the wife above is i^o^ 48.2. 3/13. 

prejudicial to the plaintiff. AnJ a^fterwards in the next T^^ni r vin Ab 6 1 

if^halley fued 9 writ of error* ' . 

Eajl» 38, Eltx.C B, Two conufors } their fcveral lands aro pot m eiecution ; they cannot 

ilGin (if there be caufe) in an audita querela: aitttTy if they ha4 been jointsnaatl of the 
and. IVmjUjv.Cikxrnock, \Qroi Bdx, 473. Ow. io6.] ^ 



Merricke*s Cafe, 



(33) jD IC HA R D Sampfon bte bifhop. of Coventry and ^r^^'mpofit muft be 

Litchfield was patron of two prebends within his ^^^ |^* caSediS 

^athednd church of Lifchfold^ galled Freaford ao4 (kllwicb i ciwrch ii, tbQush the 
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advowfon itfdf be in and he granted the firft and next advowfon of either of them 
In qua, imf. thou^ the wbich fhould firft happen to be vacant to another; and the 
bifliop who is patron Jean and chapter confirmed the grant. And afterwards the 

die pending the writ, % i ^ « >- n 

phintiff may ftiJi have prebend of Freaford became vacant firft by the death of one 

to'^^'i the derk^in ^^^'*- ^"^ ^^^ ^^* *^**°P' '^ ^^'^* ^^^^^^ ^^^ * CoUation 
pofleifion diredied to of it to one Merr'tcki now prebendary diere ; and afterwards 

10 themetTOMliLm!'' ^ within the fix months die grantee brought his quart impedit 

43 E 1 -11 b. 7. Co 5. ^^'"^ ^^ f*^^ Kaiph and Merricke^ and the Writ was brought 

fti- £• 3- S* in the county of the city of Litchfield^ within which it was 

fuppofed the cathedral church was. And this was on ac-' 

* £ 194. b. 3 c6unt of the opinion of the Court, v/z, ♦ that it ought to be 

, « ^ brought in the county where the cathedral church is of which 

25. £.3. R. 315. 40.E. .0 . ' 

3.7. P)ow.526. vel5a9. he is prebendary, and not in the county where the body of 

.Liew.a4. ^^ j^rebcnd i€, according to ai. E* 3. [5. a^ pi. 13. J of the 

prebend of H^rttn in the county of GUucefter^ which is a 

prebend in the cathedral church of Sarum. Arid ifllie was* 

joined in the cafe above upon a plea in abatement of the writ, 

becaufe the cathedral church of Litchfield was within die 

. county of Staffird and not within the county of die city of 

' : • ^ Litchfield I and it was found for die plaintiff, j. that it was 

• " ' within the county of the city of L. 5 and that it firft began 

tt>be void two years paflE iiv Septefnber laft; and the plenartf 

Dier, 160. a. 135. a, §. of l^erricke ol die collation of the late biftiop Baint^ and 

7. to. 51. 26. b. 9. 11, ^atthe quare irnpidit was brought within the fix months, 

7*H.4. 25. a. 3. 9, II. and the vaJue of the prebend by the year at twenty pounds. 

H. 6. 57. a. 53. 1 3.27. And*note, the biihop who was patron died pending the writ 

H. 8. 13 26. b. 5. 7. ' /*• 

39. E. 3. 149. 364. 15. And at length the plaintiff had judgment to recover the pre- 
93T oki N. B^a*6.^a fentnient, and damages at ten pounds only, and an anwvtas 
Co. 118. Dy.77. i88.b. Qf Merricke^ and a writ to the prcfent bi(hop or mem>poli- 
[Hani. 1 33 J tan at the requeft of the plaintiff to be directed. 

7ri>. 35. f//2. B,R, Rot. 508. Sr Richard Pipe's Cafe, ^w^rr impcdit againft patron, 
'»n, and ordinary ; the patroi "" ' ' ' "^ * " 

to be error, Cro, Eli^, 3>5m 



parfon, and ordinary ; the patron died ; and yet judgment is given againft sfl. But it was 
held • *' •" 



tafch. 1. Reg. B. Fortcfaic ct Al* againfi Maynard ct Al'. 

Rot. 551. 

A wdia being given (34) T N trefpafs fuppofed in two things, the defendant to 

;L^ff, TJtX one pleaded not guilty, and for the other juftificd : 

tiw defendant, the de- upon which plcas they werc at iffwe 5 and by n}fifriu$ at the 

m!!^ raTir^^^^^ £ laft affizes the iffue of not guilty was found for the plaintiff; 

him. though the phin- ^^ damacps afieffcd upon it j ?uwl Ac other iffue was found 

tin Will nut on his. ^ 
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for the defendant. Ani now at this Term die defendant came And where the defen. 

1 »•! •/!« t../T-*i It 1. dant will not pravjudg- 

and prayed judgment againft the plamtiff, although die plain^ memona veidid found 

tiff did not pray judgment of his iffue againft the defendant, ^'-^^[^^^f^^ 

And by the opinion of t!ie Court he (hall well have it ; and purpoTe of attainting the 

although the defendant fdr whom the verdifl: paiTed will not "r^'Ent, ^.- 1,^ s ci 

X pray judgment, yet the plaintiff may pray it to attaint the »• Saund. 153. 3154. %. 

verdi£l. And fo It was done in attaint ^ JVlharm v. Raym ^ j ^^^ s'h. 7? it! 

it tff , Htl. c. & 6. Edw. 6. Rou 121. where die firft iffue »» ^m i6. ». 35.H.6. 

t « y. t n 9'44- Fitr.i07.g. Dier, 

was entered EaJI. 5. and Rot. 527. 260. a. 311. a. 316. a. 

R. 217. %, Ro.Ab. 97. 
•* [Sec the books in 14. 

Vin.583,5S4.and Palm. 
aSiJ 



Hilary Term, 

3. Queen Elizabeth. 



Kcmpc againft Makcwillianas. * [ i95- a. ] 

(35) &UEHN MART reciting in her patent a grant of The^eminagnattf' 
^^ the cuftody of the caftle and other the premifcs, J^^^hJjS^i 
but not naming exprefely any office of conftaUelhip &c foroier^t««^^«^33. 
made by her father in tbi thirty-third year vfhif reign to the the ^x ^ ^j^^ j^ 
late * iordDarcy Iw the name of Sir T, D. knight, when in ^- •• ^^ mifrecitai vi. 

' tiatef the grants and if 

bSi the patent was n^e in the thirty-friond ytar^ and con- not aided by 4. & 5. p. 

eluded the recital with** front in the /aid litters mere fully suJSJ^W'of a tent 
** appears^** adding jhcfe words : *• Jnd beeaufe all and Jin- oflkc without its being 
«« gular the premifes are now in cur hands and at our difpofal ^ the offiwr who uxfk 
« hy forfeiture or furrender thereof by the /aid Lord Darty thefumender.orthepa- 
„ , , , .^ ^ / . f • , tent cancelled, or aw. 

« made^ ItneW that we Ifc. of our fpectal grace^ eertatn know^ gat entered on the en. 

U ledge^ and mere motion^ in confideration of the good and faith- «>""»«««» »» 7><«. 

^"^fulfervicelic. by Kempe liu grant the cuftody of the pre- Ca Ut 4«. it RoH 

** mifes^* (not naming it an office) ^for the term of his life^ ne. h. 198. %. n.c! 

f* without any rfndering (fcJ^ And d;e premifes were en- ^^ '' ^ **• ^ 

joyed by JST/rn^^ five years quietly during the life of Lord 

Darcy and the faid (jueen ; after whofe death the prefent 

queen granted die faid premifes as above to Maiewilliams^ 

who hath entered upon Kempe^ and golden courts at the faid 

hundred $ and this entry was put in a replevin to be a diffeifin 

t9 Ken^e of certain lands parcel q{ the premifes, where the 

' ^ ' t^eafta 



[ ^95* *• ] Hilary Term, 3. Qyecn Elizabeth, 

3. H. 6. 39.a. Br. Chri- bcafts of the tenants of Kempi were diftrained by the bailiff 
cngc, 9. of MaknvtUiam$ 5 and divers of the hundred who owed fuit to 

Sujra, 17U. a. 

the fai4 couit were on the jury, and challenged by Kempi as 

[Co,Lit.i57.a. Afcyn. within- the diftrefs of M<!ikiwilH4m$ 9t the timp of thcdit 
ap. fiuI.Ni.Pn. 306.] - .^ , , . i . 1, t .11- 

leitin : but whether the challenge to them in this cate wtt 

good or not, the Court was of divers opinions. But at laft 
Co 67 b a. EltVe'r ^^ appeared, by examination upon a jvoir dire^ that the did 
179- ifi;* jurors never made their fuit to the &id court, and for this 

clearly they were fworn. 
Surrender of a former And for proof of diflcifm Kempe gave in evidence a fiir- 
patcnt aiur the date of j-^nj^^ made by Lord Darcy of his letters patent before Sir 

a fecond which waa ' ^ * 

to commence from the NicboLff Hfin^thiui ^lafter of th^ Roll&i bLit.this furreadei: 

iJomdpatrat Eood. * ^^ "^^ ^ corded by him, nor the patent cancelled, or a vacat 
pf it made upon the enrollment, and no time certain when 
the furrender was made, for if it yiras ^fcer the date of the pa« 
tent of Kemptj it cannot be good to.make the patent of Kempe 
perfedl. (36) Andj^ was a <touSt» whether fuch furrender 

?!«•» »S4i ^%S^ 355- j^s above without recording it till after the death of the faid 

Mafter of the Rolls, was gooAia la*Wr or not. And Dyer 

and Weston thought not; and Lord C atlyne and Lor& 

' Saunders agreed to this, but A. Brovtne ?rw^«. And 

t]^iA9,h. - further^ the bid infofficiency of the recited above, and the 

' uncertainty by what means the fi^id patent of Lord Darcy 

was v<}^d, w^re given in evidence to prove no diflfetiui la 

. have been by Mtfiewiliiamsy J>ecauf« for offices the ftatute 

made in the time of queeo Mary [ 4. & 5 P. fsT'^ c. i. ] 

for mifrecitals &c» does npt help, bat they are excepted^ a;^ 

fo patents of offices remain as th^y w^r^ at convnon btw. 

, And the truth of the cafc abpv^ was„ thj^ thie cuftody of the 

1^ ^.^ cafile of Coicbefier aVoy e wa& an office of con(lable(bip of the 

^d cafile, although there was not a word of this in the pa- 
tent; therefore /&c. And at length the jury gave a private 
* r I95' b* ] ^^^^^^ * againft Kemfe^ s. that he was not difleifed &c. fo.r 
by their confciencc and knowledge the patent of l^orAPauy 
; was not furrendcred at any time, nor to any perfon«, notwitlv- 
Handing it was agreed before the cpmmiffioner^ appointed txy 
compound with the queen Alary for his oS^na^e. perpetrated 
againft her in the beginning of he^ i;elgi\; ?nd alfo he was 
bound by recognizance in one tfapu&nd pounds to do it &c* 
And at length the plaintiffi, x., Kmpe^s fqrvant, was noor 
f^ited. 

Sir 



Hilary Term, 3, Queen Elizabeth* [ i9S- 1>* ] 

Sir Gilbert Debcnham and Another ^^j/^y?Batemah. 



(37) n/fEMORANDVM, That SW Gtlhert Dibenham If defendant be hk^ 

JKi I «• <s# r» i* i» I • ■ ■ L* n.* Uwcd upon a «*. ^^ 

and Sit 7. iVmgfieldy knights> brought an aftion ^^^ ^^ ^^^ j^-r^ 

upon the cafe by writ in 5. R. agalnft one BaUman of F. ia v^^^ ^ «»y «mw 

^ ^ ^fj ^ . r r enwin the Cunecourt 

the county of Suffoli^ gent, for turning a watir-courfe from vj,t„ tj,c judgment 

a mill of the plaintiffs, whereby the water was hindered from ^« given- Butwhoie 

r ^ J ^ ^ ^ the error is the deianlE 

running to the mill, t6 the damage of plaintiffs &C. The at* of the conn iti^ch^atthe 

tomey of the defendant pleaded, after an imparlance, non ^'^^^^l^"^ 

fum informatus^ whereby the plaintiffs remained undefended j not lie. 

whereupon the faid plaintiffs ought to recover their damages 14. H.S. 31. *t.H-7. 

by reafon of the premifes : but becaufe it is not known what iL^D-.'^^g^ ,, rcA 

damages &c. a writ to enquire of the damages was awarded Ab. 746. 44.£.3.4.k. 

returnable the Term next following, at which Term it does 

not appear of record that any writ was ferved or returned, 

or any other judgment given than is above fpecified \ and yet 

a capias ad fatis faciendum for eight pounds damages was 

awarded againft the defendant, and an exigent upon that 

[returned] ** thrice e^a^ed^ and that he did not appear j and 

*' that no county court wa4 holden more between the receipt of 

*' tht writ and the return of tht fame^ on account of the 

« Jhortnefs of the time** { 38 ) And upon this another exigent ^' ^*3- ^' 

was awarded with an allot* com. and two other exafliions \^ T*"^™ ^* ^' 

were made upon that, and he did not appear; upon which 

by the judgment of the coronet he was outlawed, and the 4o.Afl:36. DieT,i75.fc. 

. outlawry returned into B. R. And afterwards the defendant JJ*jJ* g'^^f'i,^* *^ 

came in ^rtfliV) and rendered himfelf to the Mar/ha Ifea^ to £l. 364->>- Fit2.11. a. 

which he was committed: and immediately, without aiiy ^! u.tt^pw.aJi 

writ.of error brought by him, he made a general fuggeftion ^^- "• '9- H.y.xi.ij, 

, ^ , . , ^ * \ ' r r rt . ca. o. aa.H.6. 13. ^ 

to the Court, that m the record and procels aforefaid mam- k. i. F. Execute 9S. 

fcft errors had intervened, without (hewing what in certain ^^^^* '5*' 

(note this), and prayed a fcire facias againft the plaintiffs 

returnable two Terms afterwards ad audiend' errores, and 

had it (note this); and he was let to mainprize to four, and 

each mainpernor bound in eight pounds to profecute the writ 

of error with effed, and to pay the condemnation if &c, or to 

render his body to prifon again. And in the mean time, j. 

in the next Term following, he fued a writ ofj:rror, as 

well in the judjjmcnt tc. as in the proclamation and procefs 

of the outlawry, fu^ coram nobis reftd* ; and at the day of the 

fc$r0/aci^s returned fcrved the parties appeared, and the 

plaintiff 



[i95-b.] 



[3.BacAb.V49-] 

[z.CroinptPraft.343.] 
iz. Go. 6. 

♦ [ 196. a.] 

«7.H.8. J5.a. 37- H- 6. 
17. F.N.B. ai. b, 7. 
H. 6. ftS. F. Error, x6, 
I}icr,ii3. i30.b. 20i.a. 



%. E. 3. 1. a. 

[ 5. Com. Dig. »86. ] 



Hilary Term, 3. Queen Elizabeth, 

plaintlflF in proper perfon affigned the errors fpecially. And 
firft he affigned error in the procefs and proclamation of the 
outlawry, becaufe no procefs of outlawry lies in the original 
writ and pleaaforefaidj and then the capias ad fatis/aciendum 
was * erroneous, and the outlawry upon it ; for in this a£lion 
upon the cafe an elegit or fieri facias would lie. (39) And 
alfo he affigned a difcontinuance in the firft plea, i. becaufe 
no day was given to the £ud plaintiiFs when the writ of in« 
quiry of damages iflfued. (^are whether there fhould be 
one.) But it appears above that no writ was returned of 
damages &c. And it was demurred in law whether the writ 
of error lies upon diis laft error, becaufe the Juftices there 
cannot corre<El their own judgment ; but* the party has his 
remedy by parliament (« ] only. And fo upon good advife^ 
ment as to this, the writ was abated and vacated. But for the 
other error in the awarding of the procefs above, and of the 
proclamation of the aforefaid outlawfy, which was done be^ 
fore the coroners, the writ was maintained, and the outlawry 
for this rcverfed, and the party reftored to the common law, 
and to all that which by it he loft : which no'te well. 



(39) Error upon a judgment given in Sbrewjbury court upon default. 

s, That upon the wnt of inquiry of damages no clay was given to the parties. 



The firft error 

idly. At 

* the procefs being 

' * ' L are f /»- 

damages; 

wherefore it '(hall be returned, that " /> « executed^*' or that " // is'not' exeatted \ idfo 
" vicecomes non mi fit bre've ;" and there is no other form of entry. And for thcfe caufcs 
the judgment was rcverfed. 

See the cafe of Daulx a/. Faiton in the Upper Bench in 7r/«.Term, 1650. foL i. [ StjL 
216 — 2 18. a. Cromp, Frac, 394. ] 




(a) It was not till the 17. Elix. that error 
lay to the exchequer chamber from B, R. 
and that ftatute, c. 8» did not extend to er- 



rors in fa^. 3. Crom, Prac, 385, 386. 
t Orig. in parol. 



ipuroh.ft.und.haM- Sir Robert Catlyne's Cafe. 

Z t^;? lr'r;S ^^^ S^^ ROBERT CATirkE, Chief JuftUe, had pur- 
heirs : the king at his chafed land holden of the queen in capite to hioi 

^^^jafir^t^Joever ^^^ ^'^ ^^^^^ ^"^ ^° *^ ^^^^ of the faid Sir Robert; and the 
yjiiMtiotnmaditgixmr* quecn pardoned him all trefpafles and offences for wbatfocver 
tim/though the wife alienation made to him, without fpeaking of the wife ; and 
be not named in the j^jg ^^ jjj^ general pardon at the coronation. Note^ Whe- 
Jenk.Ccnts. c.77. S.C. ^^^ ^* pardon of this alienation made to him and his wife 
Br. Parliament, 43. 2. ^s above (hall difcharge the fine for the alienation, was much 
1S.H.7. 13. a. 33. 10! doubted in the exchequer* And afterwards, s, in A£ch€uU 

mat 



Hilary Term, 3. Qiieen Elizabeth. [ 196. a. ] 

mas Tarn indie third year flf queen Elizaiethy upon great IW. 534. «. H. 7. 

• J ..^ • 4* "^ '4* ^'* ^4* "• ^ 

ddiberation upon the Judges and Serjeants and the queen s ^^.^^ 30. %%,z,^t. 
Attorney, he was difchargcd, arid the pardon allowed by the Sli^'^^^^g^s^; 
Barons of the Exchequer (a), p. 31- 

(a) Thefc fines for alienations are taken | c. 24. 
away along with knight-fervice by ix.Car.i* | 



Rainsford agatnjt Smith. RocSaS. 

(41) ^HE condition of an obligation was, that « if the l^^^tk^. 

*< within boundcn R. Smith pay or caufe to be mimofaiifumfir^utkb 

« paid to the within named ^. Raynsford or to Tl //. all ^ ^^^^ eftopped from 

« fuch fumme or fummes of mony as T. S. draper of a di- pleading that ^ was ne- 

I r 'J v«''^o«nd by any deed 
•* ctqjtd Jiandith bfunden by his dad obligatory unto the faid to B. 

•* T* H. and E. P. of and for the hehoufe of the children of 6. Co. 30. 36. Br. A. 

« »^.S. tfjirfT.^.according to the will of &c. that then, &c." ^^^!^l^[^\l^^ 

which being read &c. defendant pleaded a^io nony becaufe 37- H 6. 3S. 19. 5. a. 

he fays that the faid T. Smith never was bound by any ^ ^ 4^^ b. %%,hX. 

writing obligatory of his to the aforefaid T. H. and £. P. of 7- «• Dier, 183. 39. 

and for the behoof of the children of H^. S. and T. j^. and ^%\, ^2\ 9.iV»5- 

this &c And to this plea the plaintiff demurred : and by *9- * 3»- «• 49- ^. 3. 

15. Mo. 13. I. RoL 
tile opinion of the Court this is no bar, becaufe he (hall be Ab. %^%^ 873. 

(417 Mich. 2^.Eli%'. B,R. i>In Williams^ cafe, this matter was refolved according to 
this Book ; and ^ s8. Efiz. where the bond was to profecute an information in B. R, againft 
fuch a perfon, the defendant faid there was no fuch information, and plaintiff had judg* 
ment. 

Mich. 18. EUk. B, R. •^ CorroHts* cafe. In debt, the condition of the obligation was, 
if the defendant JbouLd Juffer the plaintiff to enjoy bis rigbt in fucb a land ; defendant 
pleaded that plaintiff had no right ; Ash, for the plaintiff, demurred ; and the Court 
thought it a g«od plea, and that Ash was raih. And Wray faid, that one Ramsey, who 
was a learned man, loft his credit for hafty demurrers \ but if it had be^n *' whereas the 
<* obligee bad right" it would have been other wife. 

19. EL Com, Baron 'TanfiekTs Rep, 51. I am bound in an obligation to releafe to one all 
the right I have in IV. acre, I may fay that / have no right : otherwife would it have been, 
had it been to releafe the right that I have for life in W, acre, 

HiL 4. Jac. <t> IVren v. dttell. In debt on bond of twenty pounds, the condition of which 
was, if the obligee may fetch and carry all fuch parts of marie as he ought of right to have 
in a piarle-pit called &c. that then the obligation Ihould be void ; defendant pleaded, that 
the obligee had not, nor of right ought to have any marie there ; and it was adjudged, four 
Judges only in court, that it was a good plea, and that the recital is not an eftoppel^ but 
otherwife if the condition had been fpecial, as here in Dyer, 

Between Paramour and Deertng, in 37. Eltz, \Mo, 420 ] it was ruled, That where the 
condition of a bond was to perform all legacies that J, S, has drvifed by his w;//, there it is 
no plea to fay ♦* that he has devifed no legacies ;** but it would have been otherwife, if the 
condition had been to perform all legacies that htjball devtfe by his will (a), 

Eafi. 



(a) In h/loor tiiis was held to be good, but 
that he ihould be cftopped to fay that J. 5. 
did not make a wilL -The feveral cafes in 
this note, which are a little conf ufed in the 
original, are corre6ted Irom 3. Dawv. Ab, 
s^9i >70« & 10. Fin.Ab. 466.468. where 



they are all colle6ted, with many othera. 
See alfo i. Str, 610. 5. Bimr, 1 740. 2 . Black, 
Rep. f 1 51. I. Term Rep, 701. a. Term Rep. 
169. 3. Term Rep. ^38. 441. a. Br. Caf, in 
Cb. 148. 4. Bac. Ab. so7i xo8. 

eftopped 



C196. *.] Hilary Tehn, 3* <^ieen Elizabctb. 

tftopped from denying the fpocial matter, which is matter iit 
writing, and not naked matter of fad : and fo it was a(U 
judged &c* 

Eaf. 38. t,h B, R. but entered 37. £L ttot. 66. Stroiidhf, ITtUis^ f ^0, 40c. Cro. EVn. 
362. ] Upon errt>r in €. B, S> granted tUlfvcb land as be holds m />• for his life, and made 
an obligation &c. and it was hoiden that nc is not eiloppcd, but that he may fay " that hi 
•• boi no land in D,** Sey** Lih. pL a 06. 309. 

Eaft. 4a. EL B, R. IVtllowhj t;. Brocket [ Cro. Siiir. "j-^S. ] Debt on bohd, the condition 
yras, that whtreas A. had commenced certain Juili m B. H. a^tu^fiJBu that if B. without delay 
^ould appear by attorney, and make anfwer to the a£^ions and declarations &c. Dcfendaot 
pleaded that B* appeared, and was ready to anfwer, but that " then there were no aSioni 
deptndtng,'* Per Cur\ It is no pica, but he fiiall be eftopped. 

Eajl. %, Car, B. R. [Noy^ 79- Lafch. 125. j between Gr^rm^M and BandalL The dif* 
fcrence agreed where a thing i& recited in general words and where in particular. 



♦ [ 196. b. ] • Harwood ct Ar, Executors of J. Colbourne> 

M.» Rcj5.fc1.R0L 973. againfi Lee. 

Whether the cuftom of (^2) A CITIZEN of London is indebted to a foreigner 00 
Ibreisn attachment in JTx ,, ,, ... ..,,i., Z r 

the City of London holds Dondj and the obligee ts mdebted pack to the fame 

between a citizen and ^^1,^^^ on fimple contraA, and the obligee makes his cxe- 

a foreigner. ^ 

rco.Ent. x4o.b. pLio.] ^^^^^^ ^^^ oics. The obligor, by the cuftom of Londm^ 

. -• 1? . ^ K ^^' ^^^^ ^n a<aion of debt againft the executors of the ob- 
17. ai. 22. £. 4. 7. D. o 

67 a 30. b. I. £. 4. ligee in L. upon his oath that that is a due and true debt 

47*b. 27! i^ 19? 5. Co. **^ ^be teftacor owed to him In his life-time 5 and upon a nihil 

So. Reg. 539. s^T' returned, nee eji inventus^ he majr make attachment of the 

!j! h. ^ ii. debt which he detains froril the executors of his obligee for 

his own debt upon four defaults recorded according to the 

dienfis,^ lak Doujl cuftom of foreign attachment, and furety found by mainprize^ 

379* J that if the executors within a year and a day cannot difprore 

the debt, of reverfe the judgment, &c. he (hall be difcharged 

of fo much of the debt which he owes by the bond* ^art 

well, whether the cuftom (although it is confirmed by the 

authority of parliament generally aniong other Cuftoms of the 

[C©tt6n'sRecoids,i65, city in the 7th year of Ric. 2.) be good and legal, or not j 

366. 288, 289. ft94.] ^yjj whether it holds place as well among- foreigners as citi- 

\ ^\ ^^^' eens &c. becaufe it was demurred to in law; and divers ap- 

[ 2. Show. 37*. 507. J . ,^ J . 1 1 J ^ . „ 

Carth.fl6. Comb. 109. parent defects were noted in the pL*a \ and one efpecially, r* 

But fee J Lev, «3.] b^caufe whereas it was aJlcdgcd, that the cuftom was, that 

Tr/V». iS. EL C Ward,* in Lb. Decret, ibid. fol. 5 1 3. •*» George Chamber was bound to PSti 
Cr^am for payment of one hundred pounds, and the taiil Paidv/zi bound to the faid G. 
in two hundred poundsj which bonds were both forfeited, and the faid G, in London made 
attcahment of the debt of one hundred pounds in hts own bands for the Rforcfaid debt of 
jP. G. and had judgment upon it accoriiingly, and afrcrwards ailigned this brnd to the 
queen \ which was in deb^ &€. [ Ctqx Zli%* \itx r. iSi^ii. Ab. 5^4. acc^ | ^ PrivtUg. Lasd. 
»68.] 

the 



Hilary Tcrni, 3. 0ueen felizabcth* £ 196. b. 1 

(he debt (houKi be af&rmed by the oath of the party in die 

tourt of Guildhall^ this was pleaded to be made in the court of 

Ihc (heriiFin the Compter, where the plaint was firft affirmed and 

levied, and where judgTjent was given, which judgment alio 

Was, that plaintiff (hould have execution of the debt attached 

irt his own hands, without any judgment that he ihould rc« 

cover the debt &c. At length the parties agreed by the 

means and at the requeft of the recorder and counfel of the 

city aforefaii A like matter in Enfi, 7. £//z. Rot. 1540. * ^ ^ ^ 

[ Co, Ent. 142. a. J between Marjkal and Wilkinfon^ & /f. 8. 

foL [247. a. pL 73.] & i/. ♦ iS, Rot. icM.^ iS./oL be- 

tive^n Mai€Wortb and Browne in the county of Nottingbawi 

where for not averring the finding of pledges according to 

the cuftgm the plea was infufficient; 

43* Eli%. in C,B. It was faid for Ia\v pft Curiam^ that a man by t&e eu!lom of LdniM 
caaaot attach a debt io \i\\ own hands, for tfiat which is in his own .tMiods cannot be laid 
attachied : and it was alio faid that the cufloxA is good onl/ between citizens^ aad dOes aot 
extend to ftrangcrs. 



(43) J] 



Sir G. Speake, Knight, agatnjt Hungerforde* fLSSfti^ 

. \ b/ihv bailor; ibrnooe/ 

[F a man bail a fum of money as a gift or loan to one delivered to the deicn» 

A. B. to deliver over to the donee or borrower, ard X'SSSTh.tS 
he deliver it accordingly; and yet afterwards ^ B. Be im<> P^»^ ^t fpcMilr; but 
pleaded as receiver for an account \^j the bailort and he plead ^^^^ aaditob. 
*un^ues fon receiver &fr. he: fliall not give this matter above t pro- ^^' «»t % 
in evidence, nor Iha]] the verdict have regard to it, becaufe D.g. Accompt (£. 6.) 
he ought to have pleaded the fpecial matter; for onCe he was 2c" Chf iil* li 
conditionally accountable, namely, if he had not delivered alio Biil. Ni. Pr. 130.I 
over the fum. And alfo he cannot plead it in difcharge be- . 'S.y40^ *-*i^*t*i^ 
fore auditors ; and this * by divers. And this cafe was by si-H.7-14- D1er1t9.11. 
nifiprius before me this Term in GuUMal/^London^httwttn y, ^^h 6.49* $.tj- 
Ceorgi Sptaki^ tnigbt, and Hungtrfrrdu *;^ J- **• "• **• ^ 

25. b. z6. £. 3. AU 
ioam, $3. a. Ao. ^, 



Oo Xafttt 



[197. a.] 

Eafter Term, 

3. Queen Elizabeth. 



Lord Dacrcs againft Laflells. 
Where the king'sdebtor (44) Ttjf E M. That in Michaelmas Term laft paft a capias 
Sn^.r"b"»gt "-^ Satisfaciendum for three hundred and twelve 

up into the exchequer pounds recovered in B, R. by Lord Dacres againft LcJfcUs 
/.</ priorto the arreft] was awarded out of the faid court direfted to the (heriiFs of 
and committed to the London returnable in the fame bench* by virtue of which he 
Fleet in execution for , , r , , ^ , i_ 

both debts; B, R. hav- was arrefted ; and before the day of the return there came a 

ISf.^'l™ ** wm^re"iL^ ^''^ ^^ prerogative out of the exchequer, reciting a debt of 

him. one hundred pounds due to the queen by Lajfells^ and in the 

[16. Vin. Ab. 515/] fame writ a habeas corpus cum cauja of the caption and de- 

». Rol. Ab. 158' tention was awarded to the faid flierifFs of London^ which 

i.inft. 131. b. » ^j.jf jjQj.g ^gOg Q^g jj^y before the arreft, and was returnable 

Dicr,«7. b. . . . 

before the day of the return of the faid capias ad fatisfacien^ 

dum ; at which day the fherifFs brought the body into the 

exchequer, and (hewed the caufe of the (aid arrcft and de- 

41. E. 3. Execution, t^^^cr, to have the body ad fatisfaciendum in B. R, at the 

38- Roll. Continuance, f^jg ^y q{ the return there by virtue of the aforefaid writ. 

And in the exchequer Lajfells was charged with the debt to 

7. H. 6. 42. a. Dy. the queen, and could not deny it; and upon that at the 

^^•*' requeft of Carus (counfcl for Lord Dacres) the Court 

awarded that Laffilb. (hould be committed to the Fleet to 

remain there in execution for both debts, and the (herifFs of 

Dy. i52.a. 245. b. 297. London difcharged of the body. And fo he was in the Fleet 

•• 3**7- until a habeas corpus was direfted to the warden of the Fleet 

34. 29. E. 3. 46. 13.. out of 5. R. cum caufd. And there, at the day of the return, 

and.47. b. ^jjg warden brought the body, and (hewed all this matter in 

[ Barnes, 223. Ssdk. j^j^ return as above i and from thence Laffells was re-com- 

350. Ld. Raym. 789. *' 

^i.M.H.P.C. X45.] mitted to the Fleet, there to remain in execution until the 

faid Lajfells as well the faid debt to our lady the queen, as 

the faid three hundred and twelve pounds to the ^d Lord 

♦ r IQ7. b, ] D^cr^^ (hould fully fatisfy &c. * And this is abftraded 

from a copy of the record which is entered in the exchequer • 

in Michaelmas Term lafl, RoU 150. 



Hunt 
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Hunt againft Coffin. 
(45) TN Trinity Ttrm xo. [H. 8.] a^fr/ fitcias was award- &irr /tfri« by the firft 
^ cd to the ihcriff of MJJbfix at the fait of one ^^'^J^^'^"^^ 
Huntj the patentee of the (aid king of a parkeHhip and ficc of parkerihip. 
herbage of the park of Combe Martine in the county of tJ*"*^ "^- P'* 5^ 3 
Z)ifvw, againft William Coffin^ who was alfo a patentee of the \^^ ^,'yyV' *' • 
fiune king of the lame park &c. by a later patent; vWhercin 6. E. 4. 9. 
the former patent of H. was fully recited in the writ, and 1^0.449. 
that he was amoved and expelled by Coffifi by colour of the 
faid laft patent, of which he made only a flight mention, un« 
juftly,to the damage kc* without any caufe exprefled to have 
the patent revoked aud annulled. And upon the fcirt facias 
returned, and that he dtd not know any thing to fay, nor did 
deny, nor could deny the record, but that the aforelaid letters 
to him made ought to be revoked and annulled, judgment 37* H. 6. 14. s. 
was given by Cardinal Wolseley, Chancellor^ with the 
advice of the Judges and Kine's Seijeants, &c. that they 
ihould be revoked, &c. I 



Rex againfi Toly. 
(46) TN Michaelmas 14. //. 8. a fcire facias was awarded Sdrefacuti to repeal the 
to the flieriff of York againft one Toly an auditor of Sed Ir Tot^^ng 
JFarwicke Spencers and Salifiury^ lands in that county, who *>i» accounts according 
by the act of general furveyors, about the-^ 7th year of if. 8. 
ought to (hew to the furveyors in reviewing, their accounts [33- H. 8. c. 39.] 
before the end of Hilary Term every year, upon pain of for- ^f^* j^" ^' 
feiture of his letters patent and office : for non-feafance of 
this, xiiis fcire facias iflued at the fuit of the king, and being 
returned warned, he made default ; upon which judgment was [2. Term Rep. 554* 
given for the forfeiture, as above, and that the letters patent, 557-] 
together with the enrollment of them, ihould be had for 
none, and fhould be wholly vacated \ and it was fo. 



Rex agahifi Blage. 



(47) T N Hilary 15. H. 8. it appeared that Robert Blage Scire fadds to repeal the 
was the remembrancer of the king in the exchequer ^In'j;s\lemb^c« J 
by patent for the term of his life to be occupied, by him or the exchequer. 

60a his ^*^*^»y» »'^ 



t 197- ^- 1 Eaftcr Term, 3. Queen EllzabetB. 

tAnte, 176. pi »S.J his fuiEcient deputy, which patent was granted by H, 7. iH 

HoL ContiiL 359.' ^^ 1 8th year of his reign} and in the 3 J year of //. 8. cKc 

aJ^fettSe^^'*'^ faid ^ 5/tf^^ was made the third baron of the exchequer, an4 

XI. Hi 4. 77. a. 37. his patent of this was only quamdlu /i bine geffirit in emUm 

9. £^4!^ Cq!^!!* ^^" 2^^*^ Barcrf \ and yet it fccms that he continued in the 

X.Sid. 8x. exercife of the laid office of retnembrancer by deputy s and in 

the 7th year of H.S. the king at the requeft of the faid Bar^m 

Btagf granted a patent of the faid office of remembrancer tA 

one B, Blage his fdn^ for the term of his life, habendum imme-» 

6 IT. Co. 36 4. diately when firft and next after the death of the faid R. Bt 

D«er> 195. 17. AiT. x. his furrender^ or dif.niiEon, or by any means whatfoever and 

whenfoever it (hould happen to become vacant. 
If a remembrancer -of And tor that thefc letters patent were ipfufficient and not 

the firit office become* of die making of the (ame, or at any other time after the £iid 
^* r I - ft 1 ^'B.* was conftitutcd third baron, &c. 2 fcire facias iffiied 
[Seeance» 158. b* 159 ^^r the king in MiddUfex to annul and revoke the laft patents 
a. pi 34. and the cafes 5^^. And upon the fcire facias returned and defiuilt made« 

theie Cited in the mar- . t 

gin.] the judgment was given accordingly. 

Shuttle worth in the argument of Knigbt\ cafe, ia the exchequer, 30. Eiix, [reported 
3. Leon. 124. Mo. 199. t. Co. 54. i. And. 173. Goutdf. 1$. 19.3 citel this cafe to be 
adjudged 4. and ^. ?. and M, viz. An abbot made a Icafe for years rendering rent ; the 
king granted this land coming to him by the diffolution, to one and his heirs ; and adjudgei 
that the revcrfion palTed, but that the rent did not pais. 



Rex agalnft Efton. 

jWrr^tfCMf to repeal the '• ^^ . ^ . - ^ »* a #. . i- . • 

patent ot the office of (48) A LSO m Tnntty 20. H. 8. z/cire factaT was Jiwardr 

Mn^t^^ "^ ed for the king to the Qieriffs of London to annul 

9. Co. 9S.b. ^^ vacate and reftore to be cancelled the letters patent of 

the king made to John EJloH of the office of one of the 

ferjeants at arms, with a fee of twelve-pence per dicm^ for the 

term of his life, becaufe the faid letters patent were made to 1 

the intent that the faid J. Efton^ in the exercife of his office 

aforefaid, on and with the chancellor of England for the tittle 

7. ^'o. 54. being,, and not elfewhere, for the bufmefe of the Idiig from j 

Plow 379. jjj^^ ^^ jjj^g fhould continue, and wholly attend ; and as he, 

o. Co, oq, I 

fo Others having the faid office for the excrcifmg of the fame) ' 

were accuftomed to wjIIc : and the faid y. Efton from the 1 

exercife of the fame with the faid chancellor abfcnted himfelfi , 

fo that the faid bufmeffes of the king remained undone, in I 
contempt of the king, &c. And upon two nibiU returned 

and 
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Ml! de&ult, judgment was given aecordingty, and that tha f^-lJP^' Sj*' 
office, as forfeited, (hould be feized intQ th^ hands of the^ 557 ] 
king, and Qkoidd be adjudged &c 



^^ 



Pcnwarren againji Thomas. 

(49) A LSO in Hilary 28. H. 8. z fcin facial ilTued to &»rf/«wtfbrthe«aw 
the (hcriff of MiddUfex at the fuit of J$bn Pin^ aft»aarof anhunOU, 
warrifij who was bailiff of the hundred of Caryer in the 
county of Cornwall by inheritance in fee-(implc, and was 
expelled from the office of bailiff, &c. by Henry Thpmas^ by 
colour of letters patent of the king to him of the faid office 
made for the term of his life \ and upon the Jcire facias re* 
turned, and nihil diciu the letters patent were revoked and 
annulled, and the faid Penwarren reftored to the poffcffion of 
the fkid office together with the iffues, with a faving of tb^ 
right of every man. 



(50) A ND fo note by thefe precedents, that always there where thm vt two 

where two patents of the (ame thing are* the P»««»*» of «*« Cunc of* 

^ © '•» ficc, tbe laft patentee 

fcirt facias is fuable by the anciept p;icentee againft the n^w may be removed i>^ a 

one to have the new patent cancelled : and fo it was in 6. E. ^ ^^/jftpatCTW.*^^ ^ 

[8. b, pj. 20, 21.} where both parents >^e^e of ^hc reverfion An officer df rccoid 

of the office of clerk of the (:rown in chancery, and to take by ^e knig for a for. 

eflfed both ;it the (ame tiipe, and the fecon4 patentee obtained Jf **"'* Without a frt 

poffeffion of the office firft, and difturbed the firft patentee, co. jar.Co«rtt,«S. 

wherefore he ftied the fcire facias. And fee there a good 4.H.6. la.b. is/i-4- 

• • A J r • • i_ „ , 7- a. 9. H. 8. Cro. 

form of the writ &c. And fo it was m the year 20. H. 6. 195. i©. El ay;, a, 

f8. a- pi. 17." for an office in Ireland^ forfeited for the non- *®- 37 39- H. 6. s. 14. 

-r c' i- I. J . r 1. f. a. 33. a- Br. Sc*re u- 

exercife of it m proper perfon by authority of the parliament cias, 175. D. 

of Ireland^ the former patentee broughty^/r^ytfr/tfj againft the 

latter to repeal9 &c. But I gather from the precedents 

above, that where tt^ere is only one patentee who ha% com- * 

mitted a caufe of forfeiture, of whiqh office die k^ng has not ^ 

made yet any new patent^ there, the, p^tcptce (hall »>o^ *»« * v t, 

oufted by the king except hy fcii facias at the fuit of the inf. in. a. i.$id.s';, 

king: sijid the reafon of this 15, as it feems, becaufe he who ^'^^^ '^'' 

is in and placed in an office* by matter of record cf which * [ 198. b, 1 

tt^ kipg himfelf has qo^cei^ ought not to be rei^oved ej^cept 

603 by 
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[3. Bac. Ab. 743.] by matter of record, s. hy fclre facias^ and avoidance of the 

5. E. 4. 111. letters patent thereof &c. 

Where /d./tf. to repeal See a fimilar matter ^^, fol. [210. b. pi. 28.] between 

•kCthc^ciilfco/f^! Robert aefttr.ini^hU znd Lord H^Jlings of Loughhrcugb, 

fe in i i e is i irfcrted j «wiw And note above, where the fctre facias iffued at the fuit of 

'l^ " ' the king, the caufe of the forfeiture of the thing is mentioned 

£ 3. Bac. Ab. Offices, M. jn (he Writ, but not fo in the other fcire facias^ s fued by one 

4. Bac. Ab. 416. 17. . n u ■ 

Vin.Ab. Prerogative of patentee againft another, 

the King (S,b.)(T.b.) 
(U.b.)(X.b.). Com. 
Dig. Patent (F.).] i^i— ii ■ 



The plaintiff cannot re- (51) AjUROR was challenged by the plaintiff, and 
H-ri'onl.S'nralft immediately the defendant chaUenged him alfoj 

challenged by the de- and before thc Court had ordered him to be withdrawn, the 

3. R 6. 38. 8. H. 4. plaintiff would have relinqui^ied his challenge. And by thc 

si.B. 8. no. 9"- 5- opinion of the Court he cannot: to which Catlyn, Chief 

8. a. ace*, io. Afs. 13. Jujiiciy CoRDELL, Majler of tl>f Rolls^ and Gbrrarq, 

*^H*6^8 b^'^.E^* ^^^^^^^y General^ affented. But Lennard, Protbonelary^ 

16. ace'. [1. St. Tr. and the other clerks alfo, held the contrary. 
313] 



Upon thc Jifiringas in (52) *V[OT£, A diftrefs in attaint was returnable the firft 
attaint the iheriflf im- ^^ j ^f this Term in C. B. s. at the quinfieme of 

panelled the jury, but ^ * 

did not return them till Eajlfr. And the fheriff at the requeft of the plaintiff (and 

retunf nm*^foikw[^ becaufe there were not enough of the grand jury come on the 

that of the writ j and faid day), with-held the writ and the return till the Mondaj 

qu^^ed ihe'^urt to ^^^^ following, which was the effoign day In three weeks of 

take them, thc jury Eafttr. at which day the writ with the panel ferved was 

vreredifdiarged,andthc ^ \ , , - e \. j • j j 

iheriff amerced. returned; and the jurors of the grand jury appeared, and 

both parties requefted the Court to take the jury} and the 
Court would not, but re-delivered the writ again to the (heriff« 
and amerced him twenty pounds, and difcharged the jury. 



The leffcc of a houfe (53) A LEASE was made of a houfc and certain land and 
to repair at^'hir^own ^ood with it by indenture, and the leffec cove- 

cofts, and cutting trees i^anted to repair the houfe in all things at his proper cofts 
juftifyunde*rhisieafem and charges; and afterwards the houfe wa$ decayed in the 
r^ofmuft^'IfortV^^^^ groundfells, and the leffee cut trees growing upon the land, 
covenant. So if the and employed theih upon the repairs as above : and in wafte 
I;ja1r «/d~tf! for cutting the (kid trees, defendant juftified by the leafe as 

above. 
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above, and the plaintifF would have charged him in his repli- ^^ cutting trees for re. 

■^ . . pair mayjuftify. 

cation by the faid covenant. And by the opinion of the Mo. 23. Tumer'iRcp. 
Court he cannot do this, but is driven to his writ of covenant 5 l^l' ^' S; ^^' R*^ k' 

130. 3. M. 7. 4- "^D- 

to which Catlyn^ CbUf 'JujVice^ and Saundbrs, Chief i7S«73- Jt"i«. Cent. 
Bar^Hy afTented. The law would be the fame, if the leffor \ ^'x^w^^x^^, a. 44. 
had been bound by the covenant that he Ihould repair the E. 3. 21. a. 5. E. 4. 
houfe &c. and did not do it, but the leiTce had done it, and £, j, 5' (,', '^^ ^] 
cut the trees for it, as above, he is juftifiable* ^ 3/ 1. 14- H. 4. 

' ' -^ ^17. 8. E.4. 2.a. 12. 

H. S. 1. b. 27. H. 6. 
10. II. Co. 82. a. 

, T— ^— — — " [Co. Lit. 53. b. 54. b. 

Srownl. 240. And fee 
BuL Ni. Pr. 120.] 

* Lawrence one &c. azainft Netherfall. "T^ T~ 

^ * [ 199- a. J 

(54) (^NE Netherfall was fued in Kent in trefpafs by intrcfpafs, the flierlff 

Y Lawrence, Attorney cf the Bench : and upon ^S^.^V*^^ 

the original writ, through malice, he procured the (herifF to ** tj gouls to fmib a v^- 

makc the return thus, x. The within-named Netherfall is f J^J^ ^^^^ 'things \e 

attached by his chattels to the value of ten pounds^ and does attaches, as they arc for- 

not fhew the chattels fpecially; and this ten pounds was default. 

eftreated auid put into the exchequer, and procefs there iflued i And. 51. ? ^ ^ 

to levy it ; and by the opinion of the Court, this return was ^ ^* ^ ^',^ ,^ ,^^ 

uncertain and infufficient; for the chattels by which the ^19- 

defendant is attached arc forfeited to the king at the day of LS^^'shc^i^i^^^ 

the return, if he make default, which fee 2i. E. 4. fbl. 93. 1. Lutw. 1457. car- 

r78.a.pL 16.] And then by fearch this entry was fcen ^y»***'**5J 

*•' *r J ^ J Attachment in Affife, 

by the Court, Mich. i8, H. 6. Rot. 428. <' Norf s. Rogir b. 3. and 10. 

« Harfwikey inigbt, by his attorney ofFered himfelf on the ^; "; \\'^fj;^'^^ 

^^ fourth day againft John Porter &c. of a plea that he render *4- ^ 34- H. 6. X9. a. 

** to him a certain writing obligatory, which he unjuftly ciS'-'Forufaa*: %•. «.- 

*^ detains from him &c. and he came not, and it was com- 

^ manded the fherifF that he ihould attach him &c, and the 

*^ (herifF now returned that he was attached by one horfe of 

^ the price of twenty ihillings, therefore the faid horfe is for- 

^< felted to the lord the king, and it is commanded to the BeiMnoie, 269. 

** flieriff that he diftrain him ice/* And this precedent was 

ordered by the Court to be obferved and ufed in the margin 

of the roll as iiere, by all the philazers« 



O o 4 Galle 
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pii uit jLot. 734. Galle tff<?/;i/? Galle, Widow. 

^. levici * fine «*«<»• (55) ^CJRE facias to execute a fine was brought by 
u> ^; ill ttiir«mlid^ George Galle againft 7i?ii» Gtf///, widow, upon a fine 

to fumfetf ill lee. On levied in Hilary in the ad year of the prefent queen, which 
iflucir i*(lnvep*v>hiA ^** between the aforeiaid G. G. the plaintift and Thmai 

form ^5 he a»i rot ^^/^ deforciant, by which fine the faid Tijsmas acknowledged 

Aftve a KhrtfyoM 10 thf . 

wtmsadfr bccaule hit the tenements &c. to be the right of the laid George^ as thoTe 

jftatcisarei^rfion sw ^jji^.^ ^^ f^j (j^ ,^ ^f ^y^ -ft ^f ^^ f^y <f ^^^ ,^,^^ 

In the revtrttTf tor it At ^ ° 

1^ fine executed. to him &0. and G. granted and rendered back the fame 

[DaL S9. pi 4. s. C. tenement to Tbmas and to the heirs male of Iiis body bcgot- 

^^^ ^ ten^ to hold of the chief lords &c. and if it (hould happen 

that the (aid T. (hpuld die withovit male heir, thea after the 

deceafe of the- faid T, that thcfe tenements (hould whoUy 

Remain to the faid Qeorge and his hqirs for ever, quit of ^ 

%. Co. Of, other heirs of the faid Thomfls^ %o )\ol4 of the chief lords &c. 

134 \r^.zl7.i%l!\j^. *^^ ^^^^ ^•^ ^^ tenor of the fine. And becaufe 7*. was 

3. Mar. I ji h. dead without ifTve male, G. brought a fcire facias^ and the 

writ was ^uare tenfmenta pradiSta e.dem G. remanere mn 

debeantf and whether it (hould he r^vtrti non aebeant in this 

cafe (becaufe fhe reipainder canoot be well limited to himfetf 

by the fine in fec-fimple), was mov^d. (56) Alio it was 

5. B. 6. 69. K Dkr, nojoved that no fcire facias in the resetter would he vML\n* 

Facias, M.sS. 40.43. tainable on this fine, which fuppcfes (he reverfion to be exe« 

J-'j. ao. IS. ^ted as above 5 ^xit that he ih^l be driven to ^formedon in 

reverter : ^nd the precedent of ih^ fcire facias in the rever- 

ii'r of 1^,. i?* 6. j 2Q. b* pl 4 ] was iufpcded for this cafe, 

which is in T^ 18. Un 6. Ret. 1 1|. which was thus, i. that 

^ r T 00 b 1 ^^^ ^^^^ ^ deforciants (hould grant and render the corrody 

* . • to the plaintiff in uil, with divers remainders over in tail, the 

S. £. 3.44. Scire Faci* reverfion to the grantors and to the heirs of one of them »n 

£a Store Facias S '^^^ Without any conuzance de droit come ceo que i^c, at the 

beginning. And the heir of him who. had the fee-iimple 

limited to him brought a fire facias^ fuppofing all the tails 

fpent : fo there fcems a difference between the caies. And 

t^e opiiuon of the Court was againft the plaintiff. 

(5j) Mich. 13. and ^4,f//^. Roi. %oZi, with an alias proMi patet Eafi. 5. £/. K^t. loiS. 
upon a fine icviid by ont^.iitam Sands and Murgnj his wife and Edmmnd Brety to Hexfyf, 
Jtrowteke and J^bn UiU, a.W.8. with grant and render to E .fr.mtd Bray and the heirs male 
«f hi» body, r. n:ainc er to M* r^rrj and bcr heirs, U'l//. Lord Cbamf/os brought a farefaaM 
Sn reinainoer as heir nf Mai^try^hzt the death cf Edmund without iffuc male, and bad 
judgment of divers manors. [Vide poft. 2 i 5. b. pl. 53.] 

If this cafe was not by fine, there c uld not be a tenancy created between' the donee in 
tail and the lord paramount, Ptrfc. 637. a. £.4- [s- b. pL ". 6. a.] Plow. i37» 138- 
ahhough the King be c^itf lord, but bc^auIe u is by fine, ifuare. Perk, 664. Bro. Te* 
liurebi fjy, t* . • 

Partoa 



Eafter Term, 3. Qucep^Hzaboth^ [ .195. b. ] 

Parton ajrainft Mafon. 

(57) TpRESPASS by Humphrey Parton againft 71 Ma/en Aoiitpm that th« lord 
and others for one ox ofthc price offivc marks at »«y fciw the keiil of a 
£• in the pariih of G. taken and led away ; defendant julttfied €t«rt upon hu tenant*! 
the feizure and taking by a cuftom within the manor of J?. ^ thc*beftSlaft ^iSch 
in the county aforefaid) that the lord of the manor for the taiant be eloigned at hit 
time being had and was accuftomed to have the beft beaft of beaa'b bad. 
every tenant dying feifed of any meffuage holden of the fiid ^^ i«ftifyuig w>der a 
manor upon that meiiuage after his death, without faymg defendant muil f»fead 
« for an beriaf,'* or « in the name of an herlot^ And alfo fh*thefei2ed&e.>,«r 



• , 



mtbetmwietfahtri$t. 



that there is another cuftom within die faid manor, that if y, £. ^ jS. b. N. B. 

the beft beaft of the (aid tenant be eloigned before the feizure ^* 

of it by the lord or his fervant, that then the lord hath been Davis, $3. a. 

accuftomed to fcize and take the beft beaft of any other Pi^.'^^J^bTt?!* Aff! 

being levant it c9//cAtf'?f upon the faid tenure : and (hewed M* 35. H.6.t5.b.aS. 

that the beft beaft of the tenant, which was an ox, after his 74 ' ' * 

death was eloigned before the feizure of the lord or his fervant, 

wherefore he feizcd and took the faid ox of the plaintiff 

being levant et couchant &c. and did not fay ^^for an heri^* 

*• «/," or ** in the na/fte of an herioty^ i^c. and did not aver 

that the tenant died upon the mejfuay. And upon this matter 

the plaintiff demurred. (58) See for the definition of an 5. £.4. 7a. cRy.f^ 

beriot in hletOy lib. 3. c. 18. ^ Heriettum eji quadam pretf^^ 

« tatio ubi tenens liber vel fervus in morte fua dominumfuum 

** ref icit de nuliori averio fuo vel de fecundo meliortj qu4t » 

^* quidem pratjtatio magisfit de gratii quamdejure^ et nullam 

** babet cemparationem ad relievum eo quod beered^ non con^ 

« tingity quia faRum efi antecejforis.** And by the opinion 

of the Court, the plea above was not good for the matter of 

the prekription, nor for the form. 

A fimilar matter was in Mub. in the third and fourth y^ar of BcnL 39. 
the now queen, Rot. 1496. [Moor. 16. pi 58.! and a de- B«^«^ Thomat Wd- 

, , . , rt , i..« .. . fon, plaintiff, and Hum* 

murrer as above; but there the cuftom is firft alleged, that F*»«y Vcifc, defendant. 
the lord of the manor was ufed and accuftomed to have the ^^^ ^'' ^^^ "^^ 
beft beaft of the t.^nant after his death; and it is further ac- 

(58) Perkins' and Ofmbn/ortTs cafc» 41. El. [2. Rrl. Ab. 266. Cro. Eliz. ^ttA wa«. 
That the cuftom of a^manor was, that the lord Ihould have the beft beaft or thing of^everr 
one who died within his manor ; and it was adjudged as to a ftranger to be a voW cuftom, 
but binding ai to the tenants. The lord of a manor xrannot prcfcribe that if any ftranecr 
chafe an eftray oiit of his manor, that for this he (hall be amerced in the court of the manor. 
This prefcripticn is void to bind a ftranger, 29. H. 8. in Bcnloc's Rep. [23. pU 38.] 

M. 3. and 4. EU, Rot ,.:<j6. 1Viir,„ v. Wife, adjudged accordingly that the cuftom w 
^« Aa4 to it wa» adjudged between ¥jne ^nd ^ennet^ 18. £/. Rpt. ^68, Bcnloe [302.]^ 

Cttftomed 
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IX. II. H.7. 14. 40. cuftomcd that if the tenant has no bcaft at the time of his 

*9. Aff. 14. I. RolL ^^* ^^' or the heft beaft be eloigned after his death before 

^V^'L,^**' *^l' I ^^ 'o^^ can feize, then the lord may fcizc and take the beaft 
Such a prefcnption hoi- ' ^ 

denunreafonabletobind of any Other perfon there /evant ct ccuchant to his own 
L^i. W fco'SS P™P=' °f«- Which coftom fecms to be • repugnant to the 
4mrain the beft beaft firft cuftom, and IS a feveral cuftom by itfelf. And he 

lLiIl^rrfcJ!r^hh ^^^g^^ ^^^ *« ^^'^^"^ l^ad no bcaft at the time of his death 
would hare been good, there ; wherefore &c. At length in Eafier Term in the 6th 
faicbm! Dig. 51S. 510! Y^^ ^f ^^^ prcfent queen, by the opinion of all the Juftices of 

1. Bac Ab. 673. Cowp. the ficnch, thc cuftom was holden void and unreaibnable. 
4a. Dougl. aiS.J 



A mm before the fta-. (59} A MAN feifed in fee enfeoffed certain perfbns and 
Z^fc t3 ^^t ^' ^^'^ '''fc i" f« by a charter indented, bearing 

the ttfe of himfeif and date the laft day but one of Jprily in the 21ft year of H. 8. 
' iL death after ^ fta- ^^ *^ "''^ ^^ *^ feoffor and his faid wife> and of the heirs of 
tute, whether thc wife the feoffor. And after the ftatutc [of Ufes], i. in the 30th 
der the feoffment, or by JtzT (^ H. 8. the hufband bargained and fold the land> and 
force of thc ftatute. covenanted by indenture of bargain and (ale that the land 

£ . 1. 1 la. a. J fliould be difcharged of all jointures and incumbrances before 

KotCy that ihe fliall not 

be intended hia wife at a Certain day, and was bound by obligation to perform this : 
the time of the feoff- j^^j ^j^^ ^jf^ fn^yived the hufband, and lived until thc day was 
4. Co. 29. Noy. 124. paft ; wherefore the vendee brought debt upon the bond> and 

[Co. Lit. 187. b.J jj^ jjjg replication afSgned thc breach in the faid covenant by 
ft8.Aa:4. Br. Dower, , ,. ^,^.,,. ., , r r-^ - 

<2. That a fine to the "^e making of the laid jointure by the charter aforeuud in 

wife is void. fjjyjji aforefaid; to which it was rejoined, that nothing of 

Br. Jointure, 64. the tenements aforefaid by the charter aforefaid ever pafled 

M- E- 4- «• into thc pofTelEon of the (aid wife of the feoffor ; and of this 

he puts himfeif upon the country, and the faid plaintiff like* 

wife. (60)' And in evidence to maintain the iffue on the 

part of the plaintiff at the^ aftizes, plaintiff by his counlcl 

Ihe wed to the jury that the faid hufband was feifed of the 

land above in fee, and being fo feifed, by his charter bearing 

t, Jac* In Our* Wardorum, $amin\ cafe [Ley. 11. 13. Co. 54.] by the two Chief 
Jujhcn and the Chief Baron ^ that in this cafe if a feoffment be made to a hufband to thc u^e 
of thc hulband and wife, they are joint-tenants, and no ward. 

HiL 4j. EU C, B' between 4» Rcoi/iftg and Nctrris in ejcBione firm^ upon a feoffment to a 
daughter and two others to the ufe cf the daughter and thc heirs of her Dody, adjudged that 
the daughter here had a fee. And Serjeant Harris vouched fuch cafe to be a fee-tail 
for the whole, but it was afterwards rcvcrfed for this in B. R. and adjudged a fee, and here 
the daughter and others adjudged tenants in common, for the feoffee to the ufe of himfeif 
took by livery, and not by thc limitation of thc ufe. And this cafe being reported at th^ 
Reading in Linceln^s Inn, Lent 1632, HiXrr:fon, lecturer, took, a difference between thia 
arid Samins^^{t before cite«l, for there all the fee paiTcd to thc fane parties, and therefore 
they arc joint -tc nam* ^ it is othcrwifc here, for the bcntuc of thc remainder. 

date 
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/date Ac laft day but one of Jprtl in the twenty-firft year of 

the reign of king H. 8. under-written> brought into court and 

fiiewed to the jury in evidence of the faid tenements enfeoffed 

one //. B. and one C. D, which were the names of the pertbns 

mentioned in the pleading, and omitting die name of the wife 

of the feoffor, habendum to them and their heirs to the ufe of 

the feofibr himfelf and of the within-mentioned jf, then his 

wife) and the heirs of the feoffor himfelf, by virtue whereof 

they were feifed to the faid ufe uijtil the^4th day of February 

in the ajth year of H. 8. on which day by virtue of the zSt 

fee. the huiband and wife were feifed in demefne, viz. the 

hufband as of fee and the wife as of freehold > and concluded 

with a *f and this he Jhews to prove the ijfue i^cJ** without 

averment that the deed which was (hewn in evidence was 

the deed mentioned in the plea; aqd upon this matter it was pu^. 3'. '\^, fi 

demurred in law by the defendant ; and whether the pofleffion ^^* ^' 

of the land veiled in the woman by the pharter, or by the 

fiatute of ufes above, was the queftion. 



• Martin againft Harrifon. ♦ r 200. b. 3 

(61) J^DTE^Uponthe^g/?^abetweenVl4i7r^/«and«irr/- where two hmHlrtd«» 
fon it appeared that at nifi prius a full jury only appear on thcliril 

J r u- u !^L 1 u J J •*/ panel, the /*/« for de. 

appeared, of which there were only two hundredprs who fault of hundredon need 
were (worn upon the principal, and the reft all arc out of the ^^m ^whkh'^^iS? h^ 
hundred i upon which, and for default of the refidue of the added to eight of the 
jury, the plaintiff prayed a tales of two hundredors de circum- pnnai^ jurors not ob- 
Jlantibus^ according to the ftatutc [35. H. 8. c. 6.]} and the Rait, jurors, 17, 
fheriff' returned there only two hundredors, who were annexed ^^'^ "* ^ , 
to the firft panel, apd fworn upon the principal alfo ; fo that 
having now four hundredors, refort was made to the jurors 
who were of the firit panel out of the hundred, and eight of 
them were (worn feriatim. And they found the iflue for the 
plaintiff. And this matter was alleged in arreft of judg- 
nunt, s, that the trial ihould have been by ten de circum" 
Jiant* and liie two jurors who were firft fworn, without hav- 
ing made any refort as above« Sed non allocatur \ becaufe 
thofe out of the hundred were never difcharged clearly, but 
in atl points allowed for fufficient, and indifferent to pafs, only s. inft/157. ■; 

for caufe of the hundred. But the cafe had been more "• ^' '°'- 

Dy. 145. a. 

doubtful if ten or more bad been returned de sircum/lant\ htil^i. 

where 



^ 200, b. ] Eaftcr Term, 3. Queen Elizabeth. 

where there were only two of the principal panel approved 
of. And yet in this cafe by a good precedent between ♦ 
Jgnes Rue and Lord Sturton in a writ of qutbus in the tiitio 
of king Edward 6. a (imilar poflea was returned, and chal- 
lenged for the caufes above, and yet the trial was hdd good 
[s«e AenotttofoL»5. as above, and that they who were out of the hundred,, after 
^ the fupplement made of the yi\^niTcAox% dt circum/^niiiui^ 

fball be fworn as above, and not the new jurors* 



Earl of Arundel agalnft Lord I. Gray. 
The Lflec of a meiTu. (62) O^E was poflfeffcd of thc capital meffiiage of KtW. 

arc under jthc crown's \J w , - o /r * - /? 

accepting by letters pa- naked \n Suffex (which was the manlion houfe of 

^'^J^^^'^r "^ L^ *c late Lord La Wafre) for a term of years under a Icafe of 
omody ihcftof, With a •' 

lee annexed, is » fur- king Henry 8. made in. the augmentation court, rendering a 
ren^r ot s e e. ^^^^ , ^^ afterwards within the term the fame king granted 
31. H. 7. 6. a. z. H. 4. the cuftody and the office of the cufiody of the (ame mefluage 
MO b^'^Br.Sui^n^r* by letters patent to the leffeefor thc term of his life, together 
14. iH. H. S. 15. Roll with an annual fee for the excrcife of thc iaid office ; and he 
on . j57. . 1 . 13 . j^^^pp^gj ^^ grant, and is paid the fee. Whether this is a 
f5 <"om.D;g.5i3,5i4. furrender of the term, or not, was a great queftion; and 
icim^iitp. 44I.J ' ^^^ matter amongft others i;^s referred to thc ar4or and 
determinatiqn of c^rt^in of the privy council, ^nd after- 
wards it was compounded by the arbitration of four, vi%. of 
the two Chief Juftices, Chief Baron of thc exchequer, an4 
A» Browne, Juftice^ &c. 

In this cafe it was thc opinion of Browne, Plowdfn, CARBLt,?nd Saundkrs* thtt 
this wa>a furrender, although Dyer and another doubted of it, but by award the earl 
had thc houfe and enjoyed it. Sec thc rrport in Sey's book, p. fol. 46 by Popham in thc 
argument of one Aylr/uortbyt cafe. Eujl. n. EltT. 3. Jac. Gtbbs' and 5 or/r's cafe [Cro, 
^ac. 84. 176.}^ adjudged that the taking of the cuftody is a furrender. 

Micb. 'i*J^*£. Co. 84. Manor rcfovcJ no furrender, bur exception was taken that there 
was no n cord in court, fo that ti\c Juftices cannot give any judgment. 

Bailiff is a collateral oflicc^ and xu>i intcicft. 



* [ 201. a. ] 

* Chevin and Paramour's Cafe. 

Kfkt. 
A fire vas revcrfed in (63) /^ N E J^hn Chevin being under age bargained aid 
f^l^, afters t foW- his land within the idand of Hartie in Kfnt 

a writ of entry m c. B. to onc Paramouri and afterwards he levied a fine to thc (ui^ 
witni/Tcs in*<;harctry P^rtf;ndMr fot affurance : and immediately in the fame Temi, 
v« g.vcr in cv,^nce ^^ brought a Wfijt of^jrror, and affigived ^ cijor in S. Ji. ia 

piov.np full age. ^ his ^ ,.*'..• 

the 



Eafter Term, 3. Qiiecn Elizabeth, [ 201. a. ^ 

the day of the return fof his noriagefand pfayed zfcire facias the Cowt thoofht oT 
agaanft Paramour^ and had it returnable olfab* AficbaeF prox.* judpncrt in B R.tMt 

at which day the (heriff of Kent rcturiied a nihil habit nee «he juiy found withthc 

; , , J teltimony in chancery^ 

^ inventus in balhva^ upon which a Jscut altas was awarded wh.ch was afcerwardc 

returnable cr^' Animarum^ and a n/A// was again returned, **"«^ «> «"^«- • 
and the defendant did not come ; upon which the Court pro- ^"fgg'^*^ 14. H. 7 
ceededto examination of the error, and as well by infpection 3. 19- ^ 
of the plaintiff as by the teftimony of four men worthy of j^ * ^^ * \^ Bac.'i 
credit, the Court adjudged that he was under age at the time ^^^ij'^' '^'''*' ^f ^^ 
•fiht fine levied^ and p II is tfr. ^are^ Whether this be 50*; ^^\ »€. 1.11.5. 
not V6id, as the Court had not authority to judge of his age, *% *• ^"*^/** *^^ 
Unlefs he were within age at the day of the %vrit of error %j d. 8.E.4. 13. %%' 
fur chafed^ the error affigned. (6+) And in the neJct Term ^%^l^^X SILT'S! 
afterwards the fine was rcverfed. And Paramour in the Br. Fines lery 19. Hax, 
diancery fucd one Kine and Lowe who had purchafed the land ***** ' '* 

of the infimt in the mean time, and there they were at iffue 
upon the age of Chtvfn : and divers witnefles ^ere produced 
there on the p^Ltt of Par amour^ who proved the plaintiff of full 
age at the time of the fine levied, and had them exemplified, 
auid gave them in evidence in the benCh in a writ of entry in 
die qaibusj brought againft him by the faid Lowe and Kiney 
where the ilRie was on non dijfeifivit. And by the better opi- 
nion of the Court they are not of force or validity in law '!:"• ^^^^;^^* '^• 

^ ^ 9.Co.3d.b. 18.E.4. 13- 

againft the faid judgment of the reverlal of the Hne, although n. 33. h. 6. 42. 9. j. 

Paramour appeared to the writ of error, becaufe the majefly Hiz.Accoant.Mi.F-t*! 

of that court, or the judgment there given by infpe£lion, Air. 131. R.^3. Df. 

and teftimony of the Court, cannot be difabled or controlled 

except by parliament And the natural trial of this iflue was 

by law by infpei^ion, which foe 25- Lib. AJf, 2. And the tike 

Eajl. 1 1. H.t. [4a. a. pi. 37.] in maintenance \ and yetnot* 

Wtthftanding the opinion above, the verditSt pafTed againft it 

with the trials in chancery. And this verdid^ afterwards was 

affirmed in attaint, upon which L'rwe and Kine brought a 

writ of right, in which battle was joined, as appears in the 

13th year of queen Elizabeth [po/l, fol. 3ot. a.]. 



Trinitf 



C lou a. ] Trinity Tef ril, 

3, Queen Elizabeth. 



Auften againjl Baker and Others. 
AMdnt wm Ue againft (65) ATTAINT brought by Juflen againft Baker and 
fcn*wlw rtcovere/by Others as exccutors of the will of Sir John Baker 

the fiMe verdift, by the knight, upon a falfe oath and judgment given in the exche- 
CQQity of 23* H. 0. c. 3« 
In attaint, twoof the quer in a qu9 minusy there brought by the ikid Sir I. B. as let* 

J^^^'^whidf^^ri^d f^^ ^^^ * ^^^^ of years, and farmer to the queen, againft the faid 
againft themi others Aujien\ and the writ fuppofed that the executors ^^ hold the 

Sh^c^in^ " 1""^^ ^'" And now the grand jury appeared and the petit 

diateiy. jury alfo, and alfo the executors. * And exception was 

L ^^^" "' J moved by the defendants, that this attaint which was brought 

An^'lB^ 4."b«jl'87! "P^^ *^ ftatute of 23. H. 8« [c. 3.] is not maintainable againft 

I. And. 14. Mo. 17. any other than him who recovers, (and this was Sir J, B.) for 

6. Ca 80. a. Co. Lit. the words of the ftatute are accordingly j and attaints are 

^4.b. j.^BendLi^. p^nal, and fliall be taken ftridly. And yet by the opinion of 

Rot. Sit. Com. Banc, the Court it was well enough againft the executors, for this 

K B. 86. 81. 8.^E. 4. ftjj^ytg ig made in fiaivour of the fubjefts, namely, for the qua- 

Fttz.N. B. 107. k. I. lification of the rigorous and terrible judgment of the com- 

PJow.^le! a.SW. or "^^^ '^w in attaint: and thefe words, ^'/z. ^^ againjl the party 

11.13.H.7. »3*>*o-6' " that hath judgment to recover^^ are not of fubftance, but 

28. E. 4. 5. 16. 9. 17! fuperfluous, becaufe the adion of attaint runs for the thing 

1.4. x.b. 35.11.6.30. that was loft againft him who has it in whofcfoever hands it 

a. 6. E. 6. 75. b. a. Ro. ** 

Ah. 659. x.lnft.x58.a. fhall come &c. wherefore &c. (66) And the plaintiiF af- 

figned the falfe oath, and the petit jury pleaded the general 
iflue, and the executors pleaded an accord between the plain- 
tiflF and the teftator after judgment concerning all the right 
and intereft in this land &c. made in London in the parifli of 
Saint Faith ^c. to which the plaintifF demurred; and pend- 
ing this plea undifcufled, the jury was to be charged upon the 
other iflue by the ftatute aforefaid (note this.) And two of the 
petit jury challenged the array, and by the triors the array 
J. 5. H. 6. 44. 19. 20. was affirmed, and then the reudue of the petit jury challenged 
43.B. 3. ChaUCTige xxe! *^ P^'^ ^^ *^ ^^^ juror, and did not fliew caufe immediately 
93. 27. H. 8. 26. a 7. becaufe they were not parties to the challenge of the array : 

H. 4* 4^' ^4* **• 7* S» • 

,3. E.4.2. Dy.36i,a. and the Court held that tKey ought to (hew caufe imme- 

Attaint decs not He upon fuit by Bill, 7ri;:. 5. E. 3. Rcf, 90. Ex Lib, Mr, Nov* Fide 
44. £. 3. a. b. pft Knciet, [And (ince the practice of fctting aGde vcrdi^s and granting 
&CW trial»| this writ of atiainc hath become obfoletCy 3. Bac. Com*. 405. i. Burr. 393.] 

d lately. 
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Stately, as well as the two others, becaufe they would have 
taken the advantage if the array had been quafhed, and by the 
fame reafon the difadvantagc if &c. And yet in trefpafs 
againft two in Eajl, 33. //. 6. fol, 2i, which was cited by Dy. 193. pLij^ 
Hab.P£R, Serjeant^ it was done otherwife ; which note well. 
And afterwards the nnatter was put in arbitration &c. And 
the plaintiff executed a releafe to the defendants, and alio to 
the petit jury, which was pleaded pun darrein C9ntinuanct in 
arreft of the attaint, and was received, and the plaintiff ac- 
knowledged his writing and deed 



Difference. 



Ellen Lanibe's Cafe* 



Appzal otRavc 
(67) r\ N E ElUn Lamhe brought an appeal of rape againft pjenk. c«it. 5. c. -fL 

R. P. before the juftices affiened to deliver the ^^i 

S' Cx 50. Dy. til. 

gaol of Newgate next before the day of the Nativity of Our^ stamf. i34,b. 154. n. 
Lordlaftpaft: to which he pleaded not guilty; and was found f,.'^HawfcTc**'^*-b' 
guilty, by a fubftantial jury of London ; and now he remains* 479 J 
in prifon without judgment, but he is known to be a clerk, 
and alfo that he is a bigamiil, and yet as the law is now, he 
may have his clergy, by all the juftices. And now by com- 
mand of our lady the queen, the jufticcs * were examined be- ^ ^ ^ 
fore the keeper of the great feal upon certain exceptions and ** • • J 
doubts moved to the court of the appeal, i. firfl in this, be- 4-^0.81. Poult. 167.0. 
caule it is, that the ** defendant on fuch a day, in the year, * ' "♦• '°- * 

** parifli, and ward, &c. felonioufly ravifhed and deflowered 

,, f J ti L L »> • 1. r ' «y-j . /T .. Br. Charter dc Psrrfon, 

** heTj and carnaliy knew her^ without faying ^^feloniouJly\^* 46. 14, ej. 312. a. 1. 

f68) Alfg becaufe it was not averred in faa,that the plaintiff ^"^1 '*'• ^^^"^f- *3» 
^ "^ ^4. 82. I. H. 6. I. 

did not affent to the, rape before or after, in which cafe the [2. Hawk. p. c. 253. 

fuit by the ftatute of JVeJl. 2. c. 34. is given to the party, and j^^^^ ]^^^ 

otherwife it is given to the king by way of indiftment only, i"^^- 137 9- E- 4. 26. 

Alfo becaufe in the conclufion of the count, it is not alleged fj. H.7%.^i. ZaI 

to be contrary to the form of the Jfatute fffc. Alfo whether *^- 73- ".H.4. 13. a. 

he fliall be delivered as a clerk convict to the ordinary? 9. ei. 261*. a. 15. JEi! 

!Duare^ Whether he (hall without purgation : and. Whether 1*3- ]» Sjamf- 104.6. 
^- . , , .r y-^ DcadhonfurlffftAt-a;. 

the queen may par Jon the imprironmcnt and burning hi the 

hand, or not ? But no rcf ;lution v/as made of thefe queftions, 

but P. found favour with the queen, whom he had fcrvcd bc- 
• / 

C67) By the ftarutcof r. /r.6.c. I2.[§.i6. In] bijpmv it is " /c//" [allowcdj ; biitbr 
J 8. £//» c. 7. Clergy IS t-kcn away i:i la^^c, and therct'cfe he would not have ic at thit 
<lay 

fore 
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fore (he came to the crown ; and afterwards being let out of 

s8». %JCvo,6%z, ' prifon, he quitted the kingdom. But for the purgation of a 

• ■ clerk convict in appeal fee Stamf. foU 139* which vouchci 

^^^sJsi^^ '*• ^- ^- f '''^*- ^*" ^*'^'"^* P"* *^^ ^ '*^''^ '" appeal of i-ob- 
X94. And fee the cafe of bery he (hall not make it, becaufe if he was admitted to it, 

P.^Wms. 439/i ^* ^ plaintiff would recoVer KIs goods without caiife. But q^itre 
in othet a[ipeals; 

Mlcb* 19. JF. 3. Koi. 41. in ti plea of rape it is faid» *' her. o^ her pucelige felpniou^ly r^- 
*< vilhcd and wholly deflowered.'* Ex /it. Mr. Noy. [See the Very cUni^ut old form ot the 
count in Nov^e Hart aiiones^ edit, i ^ C i • f oL 7 1 1 7 2 .} 



Clcrc, Adminiftratdr of Clefc, »galnji Bartuc and 

Wift* 

LoHDOlf. 

In account by one as ad- /gg) A CCOUNT was brought by Edward CUrt as 
minJtrator of C. plea ' X\ , . .« ^ «• .sr 1 ^» t . l 1. j- j 

that c. made a will, and admmiitrator of Str John CUre knignt, who dica 

executoni,dcmuired to inteftate &c. againft Richard Bartue efq. and Katharint his 
for not travcifins the , . ^ ^ « ^ „ , « r . • 

inteftacy. Wife, who was duchefs of Suffolk ; but (he was not fo named m 

7. E 6. 79. Co. 6. 53.b. the writ, nor was Bartue named of any place, as he ought in 

[Go. Lit. 16. b. I. BL ^is c:afe, becaufe procefs of outlawry lies in it) butnoex* 

Com. 401.] ception was uken to this. And the writ was from the time 

Br.Nofine69. 35 H.6. J ^ ^^ ^ , ^ . ^ ^ r • r*^ 

la. 14 H. 6. a. b. 4. that the laid Katbartm was receiver of the money of tnc lata 

rweft*^ *^i** E y without faying dumfolafuit^ but thefe words were in the 

c. 17.] declaration. And he counted of the receipt of four hundred 

Px.47 III. b. 174. b. pounds by the proper hands of the (aid Sir J. at one time 

10. 34. H. 6.^. 14. a. (note this). And defendants pleaded in bar of the aAion« 
1. £. 4.2. iaH.7. 26. 

namely,- that the faid Sir J. C. before the adminiftration was 

committed (and (hewed the year and day) at London^ in fuch 

a pari(band ward, made his will, and thereby ordained one 

f Walter Herondon his executor and died } after whofe death 

the (aid IV, H. executor proved the faid teftament before 

4. y.S. 9. H.6.a6. 13. ff^HHam Cooie doftor of la^s, keeper or comtnifiary of Ae 

a. ft 3 3 a. & 7. 7. £. 4. ' 

ii.b. 3.4.H.7 i4.i3.a. prerogative court of Canterbury^ und thereupon adminiftered 

'^b*^ 1 'e ^*a8 a! ^^^^^^ goods and chattels of the faid J. without (hewing 

S.Co.32.b. 5.7:7.H.7. where: and that afterwards the f^d executor made his will, 

iuioLmiier ai5 * ^' ^^^ ^"* ''• ^^'^ ^^^ ^^^ executrix "and died, and (he proved 

the willy and alfu adminiilcred as well the goods of the (irft 

(69) Eaft, 36. Elix. Rot. 501. ^Ftltott who had marred the conntefs cf Ifortbu-hheriasd 
brought debt againft Burrowg^ and ihe was named coantcfs in the writ, and it was not 
abatedft 

[t lathe £dit. •j9a.it is only It^* but in that of 262 x and the fubfcqucM, it is Walier at 
knjtb-l 

teflator 
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teftttor as of the laid kcond teftator, and fltewed where &c. Pf^ ^i^* 

and averrbd the life of the faid wife executrix, and demanded j 5. ^^^ ,^5. j^ s^l^, 

judgment/ tf^/«, without taking any traverfe to the* flying *97»»9»- x.Mpd.ai4.j 

inteftate &c- and upon this plaintiff demurred in kw, Jajt ^ 

Ea/i. Rat. 1085. 



Cloviirs Cafe. 

(70) JC^RJNCIS CIovUl brought attaint in C. B. of a *3. a «. c 5. <«(!. *• 
falfe vcrdift given in Norwich upon the ftatute ^^h in wafntt 

23. H. 8. [c. 3.] againft a citizen of Norwich upon a verdid •» ^^^ P^ «ft« ' 
. . ^ r I. • I. • n !-• • n. t**^ Charter, though 

guen m the court of the city there againit him, in an aoion that was aftemrvds 

upon the cafe, and cognizance of this plea was demanded by ^^'^ generally b/ 

reaibn of the charter of king Edward 4. of all pleas of at- Bendioe'sRfp.cap.144. 

taints, and the charter was confirmed by Edw. 6. And yet ^- ^^ ^1; L" '^l*'^* 

^ ' -^ xio.b. S.C. 8.ift.E.4. 

the cognizance was denied, for this form of writ of attaint S- ^3. 14. H. 4. zo. 

founded on the faid ftatute mull of ncceffity be brought in ^'init;^^,.^^^^^^^ 

oncof the two benches, for the words of the ftatute are, 114. 3-Bew*Me,pLi6. 

** rbat aU attaints bereafier to be tahn, Jball bi taken in the \\f^l\^'t^'^l 

•* iinz^s bencb^ or in the comm$n pleas. and in noneotber court.** ?"*»» '*'• 

^r \' [Co.Li[t.i94.b. i.Bac. 

Note this, Ab. 5(b.] ' 

Bftiloe reports that it was adjudged that the mayor of iforwicb canoot have co|;pi7ance, 
becaufe this article in their charter was granted to them by king E^iw, 4. and their charter 
confirmed by general words onl^ in the 3d year of Kdtv, 6. and there are not thefc words 
non ^fiante aliipto fiatuto .- and this attaint was brought on the new ftatute of 13. /f. S. which 
is, thaf no fittaint Jball be taken bttt in one hatch ot the other \ and there is no froivi/o for 
I^orw/cb. And alfo this ftatute was expired in the 6. of J&/w. 6. and revived again by a 
new law in the 7. o(EJw. 6. and i'o this ftatute wasafter their confirmation : foh 7. cafe 32, 
£fol.99. pl.144.] 



Grey againfr Williams. 

(7^) F^OW^Rwas brought by Thmajine Grey aeainft Where in d©wer the 
fVilltams^ who vouched to warranty the heir of her pleads ntn per ajemt in 

hu(bajid within the fame county, who came and entered.into *fe»»dthetenantaveri 
... ^ , . , , - afletl by dtfcent, die 

the warranty as one who had nothing by oelcent in fee umple widow is entitled to 
ofthelaidhufband, and to render dower: and the tenant ^^;!^t^yi^l 
averred that he had aflets by defcent. ^arcj Whether he againA the tenant be- 
ought to (ay, « \k fee fimple ;* an4 whether the demandant {hall J^ "^uT^^h^r L 

(7O See the record of parliament 35. £. 1. Petition <AErnnn^de Seatw againft John 
Bard for dower, where the tenant vouched the heirs, whu made default after default. 
Judgment againft (hp vouchee, and that the tenant ftiould hold in pcac^. 

P p have 
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tenant muft noc wne have judgmeitf conditionally Immcdiattly if ihe:prw ftv *• 

thattheafTettbydefccnt .1, ,.* ^..i. * 

are in f«e, fctfrr, ft>r agufi^ thtt voucttee If bt have the value cf che third part of 

^'V^^'^^'V^ *^ J»^ in demand, and that the tenant feaU hold in peace 5 

uioie ot the tenant. ' "^ 

F^Tch. I. £Ub. Rot 515. ^^ ^^ 'W>t) ^^ againft the tenant of the tl^ird part dcnmided, 
M.3.&4.Eji^RoL9o8. and that the tenant fhall have in value againft the vcauchee 
Mo. 45. ^ cumaeciderit't or that the judgment Ihall be refpited unijl the 

?BMri 1**^ ^*•^• ^^"^ °^ *^ ^^^^ ^ tried, or not ; was wefJ debated this Term 
Dal 3^ ] J and laft Term : and by the opinion of the Court, the de- 

[Cre^jac. 688/1^ ft^xid^nt (ball recover immediately according to the. con- 
S7*lf. 6. 7. 4S. £. 3. 5. ditional judgment afore^d. And fee the Judkial fygi^er 
43*i!^IV^E*|. Re- *^ * ^'^'^ of feifm in fuch cafe, fol. 15. and 20- and in other 
coyery m Value s8. p]ac«a. And (bme writs ina)ce mention of afiets in foe fim« 
Judsmenti35. 18 £.3. pl^s 2(nd fomc generally of lands which come to the voctchee 

36.38ao,E.3.Vouch^, by. hereditary defcent only, by which it fliouW feem thai land 

ai8. a. H. 4.8. x8.z8. ^ ' ' /* / 

S9. £. 3. 55. 99. 49- 6. ia tai) descended to the vouchee ihall lave and recompenfe 

^*J'*^' *^'^^* the l^nd of the tenant who vouches. But Browne and 
JudgmcRt, 127. 1659 We^toNi Jufticuy thought the contrary. And according 
mt^t,^t^^,' il hX ^^ ^^^ opinion is M. 8. JP. 3. [6j. a. pL 24.] a good cafe m 
judgynent, 2ai.»36. dower, wheie the heir o{ the huiband being under age, and 
41.48 £.3. 5a. 6a 3 1, in ward for body and kuidi was vouched in ward, and the 
5. ^7. £.3.7.4.^34. guardian being fummoned, came and pleaded that the heir 
Dower, 6a 5.£. {.59. had nothing in fee fimple, only fee tail, and an ifliie was 
&c^ ao £ /ludnnwit j^*"®^ "P^^ **s ♦ point, for the tenant did not dare demur 
i7S» 176. 170. iSo. 1. to it. Note well MUh. 8. of the now queen [pqft 256. a. 

R.3.a.b.7.E.3-4^. 34-^,-1 
H,6. I. 1.5. ad. £.3. P*-7«J 

6.b. St. 58. a. £.a4 b. 3. 5.E.3 .^tc$u Voucher, 180. i8a. 17. £. ^. 47. Voucher»9a* 17, x8.£.3. 
41. 34 17. £. 3. ti. 7. £. 2. D0»-cr« 14S, 149. Voucher, 157. 7. £. 3.48.b. i6.£. 3. Voucbcr, 8^ 
17. E. 3.ia.'a2. 8. E. 5. 67. 322. 316. Winch. 81, 88. 
♦ [203. a. ] 



5ir.Ed..WaIgravc'$ Cafe. 

EwyprienormlBiftcr, (fz) T\ OC TO R fi. clerk, Krf./T. knight, and /: his 

fouU ^n^f u'e^aul ^^^^ ^^ *^" ^*^"^* ^^^^ '"^'^ ixtd\£icd before 

within i,j^, c. a, an4 the commifliohers of oyer and terminer in EJix for the cele* 
'^^I^^To^^^^ *»«*«« ^f * private *ma6, contrary to the form of the ftatote 
tcf in anindiamenton in the firft year of the now queen, cap. 3. [2.] And the in- 
lllrfiaSSS' rcirinc I. diflment was as follows, *. EJixy Tbt jur^r^ prg/mi fir Mtr 
Elc^a. lobtiDMlf ac.a j^ /^, ^^^ fbat John R. hit of LMkn^tbrk^ 0$ M# 8l^ 

parliament Mtea $» the ^ 

ztd^jkmuny. wbat'a dof ^ JftH itt tbi ^ yar tic. at A in ibi county rfEJfcx^ 
iT^tlt^vaWc^*' ^tt;rtar/^yJf /V, ufed^ and celebratid cm frhato majsy againft, 
But an infoniution ia the firm of a certain ftaiuii in a parliamnt tegun and boldcn 

at 



Trinity Term, 3. Queen Elizabeth. [ 203. a. ] 

nf Wifimnfttr^n the 2^d Jay of January in the firji year of this cafe rvciting the 

tht rtign of >ur faid lady tU nm quten, and then and there ^Z^^l^^^ 

prorogued until the 25/A Jay of the fame monthj anJ then con- " "««." was holden 
ly !/• f.i.cNf ••ifo# gpod, thourh it referred 

ttnuedfrom the fame lyb day of January to and until he lith to that ind^^hnent. 

day of May then next following^ made and provide Jy and againfl [fenicCtnc 5. c 7%. 

the peace of the queeuj her 6rowny and dignity. And that EW. ^^-3 

of B. aferefaidy in the county aforefaidj inightj F. and others^ RoO. Cootin. 263. 

on the faid 8/A day of April at B. aforefaidj at the time of the "^"^^ 

celebration of the mafs aforefaidj were prefent hearing the 

aforefaid mafsy and maintaining and comforting the faid J. R. 

the mafs aforefaid to fay and celebrate^ againft the form of the 

Jtatute aforefaidj and againjl the peaccj btc^ (73) And this ' 

indiament was holden infufficient by all the Judges of both l^' ♦°?* J?' 

^ . Mjch.4. Jac^Cro. 139. 

BencheSybecaufe there is no fuch 2B. of parliament as above ; i.Mar.95.a. 6.£.6.74.b. 
for the parliament was not begun nor holden before the 25th rcJ^'AjT^DoukaA. 

day of January } for on account of the abfence of the queen *• Term Rep. 655 2. 
1 r /• 1 /• t 1- If. Hawk.P.C. 150,351.] 

through iicknefs, the parliament was prorogued by writ 

patent under th^ entire great feal, and flgned with the hand 

of the queen, bearing date the 21ft day of January ^ and 

thereby the appearance of the lords and commons difcharged 

at the laid 23d day, which, was the day of fummons. And 

fo note that the printed book of this parliament is falfe in 

the title, which fays that the parliament was begun at ffyi- 

minfter on the 23d day &c, and there prorogued until the 25th 

day&c, and then and there holden and continued until the dif- 

folutton thereof, being the 8th day of May then next enfuing. 

Alfo it was much^ doubted whether every prieft who is _, . 

not a parfon, vicar, or ftipendiary chaplain, nor obliged or 

bounden by his cure to.ferve &c. is within the purview 

of the (aid ftatute,by reafon of the firft claufe, which is, '< that 

** allandjingular minifters in any cathedral or parijh^churchj 

'' or other place ifc.** which may be intended a minifter local 

and hired. (74.) But ♦ ar length by the opinion of all, ex- » r ^^-^ j^^ -j 

cept one, it was holden that he (hall be within the ftatute, 

and this by reafon of this claufe, " and that if any manner of »«»H^„4o. Fox. 10^ 

'* parfony vicar j or other whatfoever minifter ^c,'* by which 

the meaning of the parliament appears that the fuperflitious Cit>inpton^J.P. loS.a. 

fervice in the church ihould be aboli(bed, and the true fervice 

C73) That is the beginning of parliament, at was agreed in +5 r Jobn JaekfofCs Cafe, 
♦ John HoUraft*s Caft, that the writ of fummont to parliament in the zi ft of James was 
returnable the 17th of February^ on which day the duke oF Lennox dird, wherefore it was 
adjourned until the 19th of February ^ on which 19th of February the parliament Ihail be faid 
to commence, By Mr. Glanvil, in his reading 15. F^b. 1629. 
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planted in lieu of it. And under this term ^mlnijler'^ every 
pried is included, and by this, that he is a priefl, he is bound 
^x jure divino to celebrate the lord's fupper, and the prayers 
of the faid fupper &c. And alfo it was holdcn by all, that 
[2. Haw. P,0 *7».] ^jg term ^ clerk'* is fufficient to prove him a prieft or ml- 
nifter. And fo the matter of the indiftment is good and 
fufgcient as well againft R, who faid the mafs, as againft ff^. 
wd the others, who heard and ms^intained the faid mafs. And 
afterwards ip B. R. an information was put in againft the 
faid ff^. and his wife for our lady the <jueen by the Attorney- 
General, declaring the offence to be as abpve fuppcfed, 
againft the form and effefl of a pertain ft^tute in a parliament 
boUen at Wejlminjler in the fitfl year of the now qyeen^ 
whereof thej fiand indited before the commij/wnerrj and (hewed 
their names at the next general feijions of oyer and terminef 
in the county aforefaid &c. and made no fpecial recital of the 
?^ci*2*.i ' * *^ aft as above in the ir^JiSment, nor more than above. And 
to this informsition they wcrp put to anf\yer, and ponfefTed 
the master, and had their feveral Judgments, x. That each of 
them Jhall forfeit one hundred marks to our lady the queen i 
and if they fhqll ftot pay it witHn if^c. then they fhall be im- 
^fTi^iV. w!?^.! f^ij9^^ ^^- anfl *»« forfeiture was cftreated into the ex- 
S8.G.3 c.6o.ft3i.Geo. chequer -, and within the fix months after the convidion 
SSr&c/j ^ ^^^ ^^' ^* ^**^ > ^^ whether t|ie debt be gone and cxtinft by 
this, qu4tre. Vide pojiea^ fol. [231. b. pi. 4.] 



Moyer, Executor of Qyfors, againjl CarvancU. 

Where defendant is in (75) "Jd OTE, That in the 35th year of ^. 8. in the ex- 

executior atthcfuitof chequer chamber, a cafe was well debated by all 

ancxccjcor* if the v/JI ^ » » . . / *. 

bcani.ujitcin the fpi- the Judges of both Benches, whjch was this: One Moyer^ 

3i?^wmu^^ ^•''^ ^^^ executor of the will of Jekn Gyfors, fued a writ of 
E.Co 144. a. Dy.ito. ^^^'"'""^ againft one Carvanell^ as receiver of the monies of 
35*. 6 •© %•{. i.Mar. the (aid J^ Qyfors ; the defendant pleaded, ne unques recevour 
"h.*^7. jV" jr.' £^ t ^^^ ^^^^f^P* render \ and this was found for the plaintiff, an4 
fi.irre,»53 4« E 3.1. judgment given that he (hall account, And upon this 9 
5*! a."^i6. E." Pro ^^P^^^ ^^ computandiim was awarded, upon which defendant 
ccis, 163. ca.ne in and accounted in cuftody, and was found in arrear, 

* r 204. a. ] * ^^^ ^^^ ^^y P"^ ^^^'^ prifon for the execution. And af- 
Py. x"3. T07. 3<;r Bro. t^rwards the faid v/ill was annulled by judgment in the Ipi- 
i>tiwuc^.w,xi>^w..tw, ^itoal court, bccauf<? the Ciid J. G. Uip teftator w;i$ ^ natural 

idcot 
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ideot from his birth ; and this fpiritual record was certified 

in the chancery by writ» and thence ient iilto B. R where 

the aAion of account was brought. And the faid Carvanell \ f^ '44- D^- Dro- 

fued an audita querela in the lame court, comprehending this that am^ca fuenU wtU 

matter in his writ, and a venire facias againft Moyer^ who ^^ 

demurred in law upon the whole matter. [ i. Bac Ab. 198. ] 



Mttrr. 



(76) TT was moved for a queftion between the warden of T^ ^*™ ^^^^l •**• 

J. , _, - , \- 1 m /• • rt« ^ TT f t jouroed to Hertlord, the 

the Fleet and the conftable of the caftle of Hertford^ warden of the Fleet (h^U 

which of them ought to have the cuftody of thofe who were ft^Ju^cuftody « the 

^ ' praoncntrooi u^ Itar* 

committed to the Fleet in the chancery, ftar-chamber, the chamber, chanciry, and 

common pleas, and the exchequer, which are courts holden ^^^^^'^["^^^1^^ 

within the caftle, where the conftable has the keeping of a But fv. of the dudqr 

prifon: but it was holden, that for all the laid courts, it was ^^' ^ Hcrticrd is 

clearly with the warden of the Fleet % but for the duchy court pwt of the duchy. 

fome doubted, becaufe the caftle and prifon of Hertford is Lcj**^** 5- «• «* 

parcel of the duchy, riwh, ftL yC. 
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KENT. Darell againft Wybarne* 

In wafte, where it is /|) TT TASTE by Darell againft Wyharnij a nil diclt was 
diit, the writ to. tiie entered, and a writ of inquiry of damages, and 

fljeriff is only to enquire ^^^ ^f ^^^ vf^&Q^ was awarded. And the writ was, that the 
it be that he go M/r0^ (HerifF fit hts profer per/on mould go to the places wafted^ 

Cf^^u froft't^t «nd *"« «»<l"''« of *c damages &c. And it was holden 
wjierc there is default per Curiam^ that the writ was good ; and there is no need to 
on finrgcs. enquire of the wafte, for that is not denied &c. But qu^n^ 

Dy.ax4? ^'^^ ' ^ Whether in this cafe the (heriff ought to be in bis proper 
Cro. 126.pl 89. 3.Cro. perfon^ and at the place wafted ex rigcre juris t And it fliould 
3'^. ii.^L^slL^it, f^«" "o^ i for this form is only in the writ of inquiry of 
40. E. 3. »o.a. 10.H.7. wafte, where the defendant makes default at die dlftrefs, as 
47. h\ 13. 16. E. 3. in the ftatute of fTe^. 2. c. 15. [14.] See Hil. 33. H. 6. 
Return de Vic. 8a. ^^^ ^^g^ ^l^^^^ defendant demurixd in law to the dedara- 
ct. LiL ^'. 6^.^*'^''' ^»^"> ^^ adjudged for the plaintiff) and the plaintiff remitted 
[ Bui. Ki. Pti. ISO. 3. the damages, s. the triple value of the wafte ; and had judg- 
Biack. Com. 128. 5. jjjgj^j f^j. ^YiQ place wafted, without any writ de inquirenJt Jk 

Com. Dig. 37a 5. B^. r -» / j 

Ab.478.] vajlc. 

H,/. 33. f/rz. Adjudged accordingly in CP. that where the iflue in wai^e is out of the 
point of the writ, hs upon liccnfc, releafe, of confirmation, &c. the jury ought not to have 
the view of the (tlace wafted, nor enquire of it, but of the damages ; and if judgment be 
given upon nibil duit^ or non Jum informatusy or upon demurrer, the wafte fliall not been- 
<liiired of, but the damages ; and the ftieriff' is not bound to return that he went to the 
place wafted. 

Trin. 19. Ja€. between Ti/^piMjamd Kingt [^IVincb. 5. Huit. 44.] Upon fearch of prece- 
dents, it was agreed accordingly in C»S, and To it was adjudged 34. EHk, C.S. 

T^nn, 3. or 5. Jac, A precept iCTued to the flieriff to enquire of the damages in wafte» and 
the^fheritf did net return the names of the jurors, and yet good ; and ITo/Z/r, fecondary, faid, 
that it was not ufual to name thenr in that court. Walmjley faid, the reafon was bccaufe 
thev cannot have an attaint. 

tuft, 4.1. Eliz C. B. entered Mkb, 40, 41. Eiix^ Wafte by Letebfird againft Sanders^ 
C '^^>'» 5- ] ^y ^*^^* ^fi'^ ***** Walmftryy If in wafte the iflue be joined upon a collateral point» 
a«; whether he entered as executor or dcvifee, ftill the jurors ought to have a view to giv« 
the damages : la if the wafte be confefled or found by verdid^ : aUter if it be adjudged 
upon ilemurrer; but Glanvtl contra^ By all, the view in wafte ftiall be of each parcel, 
to aflefs the damagc<i. 

" Eajl. \^. El. C. B, '^H:idiiock\ Cafe, holden, that the ftierifF fliall not go to the place 
wafted in proper ptrfon. [ Sec Wamifard v. Haddock^ in error, Oro, Eliz, 290. ] 



Quarle% 



Michaclcni^ TerOi, 3* aod 4. Q^n Eliubcth* ^ [ IQ4. b. ] 

* Qaarles, Executor of TuU, againji Capcll. 
(a)/^NE ^ariiii executor of one Tir/t brought an aAion That Ac ebBgor made 
of debt agalnft E. CapeU as brother and heir ofHtnry Stt"thly have aflen, 

Capell^kmght^ and dechu-ed upon a bond made 10 the teftator « no pie* by the heir 

to an a^Mon of Gcot on 
by the (aid SJr Henry y in which he bovnd himfelf and his thebondofhUanceitor. 

l^rs &€• Defendant demanded judgfnent of the writ, be-. [BenL 96. s. c. ] 

caufe the faid Sir Hinry by his will made Jbm his wife liis *' t"^- ^ ^'^'^ ' 
^ ' 10.H.7. 5 14.H.8. 10. 

executrix, and died, after wKofe death (he proved the will, and 7. E. 4. la. 4.E.4^ xs-a. 

adminiftered &c. And afterwards the faid Ann died, after "-"-^ t*- <»'«-4-3.b. 

whofe death the adminiftration of the goods of the laid j. h. 4. 31. 10. £. 3. 

teftator not adminiftered was committed to one G. Ireland^ ^^ *75- 

who took upon himtfilf.tbfiadminiftiatioxw. and that he has, - 

and on the day of the writ purchafed had, affets in his hands 7-^4. »3. •• ««»• 

to the value of the debt aforeikid &c. And the opinion of Dy. aos. pL 15. 

the Court was, without argament, that this was no'plea. 

Which fee in the time of ^ Edw, i. in annuity brought [see the mamnal note* 

againft the heir ; and in the 6th year of i/. 4. [ 2. pL 14. ] and references to Plow. 

and in the loth year of H, J^/oL 8. Wherefore afterwards *^^ ^ 

the defendant rcliSfd verificatione cognovit ailionenu 

^ B^nioi*s R^p. [97. //. f 41. ] That plaintiff had judgificnt to rfctfver^ becaufe it it in the 
eledlion of the plaintiff' to fue the heir or executor. 



(3) 'TpRESPASS was brought upon the ftatutc 5. R. 2. Trefpaft in three acm» 

[ft. 1. c. 8.] fuppofmg the entry into three acres ^"J^*^t.?S 

of land. Defendant as to tv^ acres conveyed to himfelf title the plaintiff; lbrdefto« 

by gift in tail, and gave colour to the plaintiff: and for the ^^ ^i^dSf*^^' tSit 

third acre, he entitled himfelf by an allotment upon a parti- third weit feat back, 

tion : jAid plaintiff eotiUcd himfelf, and traverfed the gift in ^crtU^ibr Se^lS^ 

tail for the two acres, and alfo traverfed the allotment for die •• «» •ttj 711 in tbt 

monloe tbev idBnn it 
third ; upon which they were at iffue : and it was found by lQrtfaethitd«fi^» with# 

verdiS given in open court, as to one of the two firft acres ^ l?^!?!.?!/!??* 

/• « f /^ • t t * *• tionof the Britveraictl 

for the defendant, s. the gift in tail \ and as to the other for yet the plaintiff had 

theplaintiff, '• therfwas n9 gifti and /or the third acre, s. ^^^f'i 

for the iffue upon the allotment, they were not agreed ; and t.'in'ft. 157. a. b. s«r 

no damages were afleffed for the trefpaft in the lecond acre. 2i^*!!?^,fa3r2 

And by (eave of the Court they went back from the bar !• oommoo teir ^d m^ 

tnquirc of the allotment. And about fix o'oiock in the af* ^^* 

temoon they denied their verdi A given in open court for de* ^t^a. Dicr, i^jai. 

iendan tof their own accord, without being exa^ned to it by [ f Med. ||0^ i|s.] 
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31. Aff. 39. the Jg%e, who was Butler, one of the Jufticcs of C. jff. 

and tins was found for the plaintifT. And alfo for thcifecood 

acre they found for the plaintiff as before they had done, and 

aflcfled damages for both : and for the third, x. the allotment, 

they found alfo for the plaintiff, and affeffed damages for this 

alfo, and cofts for all : and this laft verdlft for the allotment 

only diey affirmed in the open court of the Bench on the 

* [ 205. a. ] morrow, with the damages, without * fayingany thing of their 

fCo. Lit. 227. b. 3. alteration as above. And yet upon great deliberation judg- 

Ah^lzt^'^'^^' ^'^' "^^"* ^^ g^^^" f^f *^ plaintiff. The Uke afterwards in 

this Term, fol. [209. a, pi. ir. po/t,] 



One ftarding mute or 

not j^fvtring diredlly 

on his arraignment U^ ^,'r^T^ •-., . ^- * t n r>f fv% 

high trcafen, ihall have (4^ "M ^^> ^^^ ^^^^ **'^ °y SaUNDERS, ChltfBmrni^ 

Iv^d-mcnt as if convift- i-^ ^j Wh YDDON, Jujliciy that the praAcc was, in 

jenkXent. 5.c.«i.sc.' the time of John Baldwin, Chief Juftice of C. B. and 

^f 4! (i\\A^"Bn ^^^ ^^f^^*= '" ^« ^'^^ ^f Edward Montague, Cbiif 
Paine, 19. Stamf. 150, "^ujiict of England^ that if a man was arraigned for treafbn 
^\^,\l''S..^\<)\ n^^ ^^ held hiinfelf mute, or would not dire£tiy anfwer to the 
33. pouiton dc Pace, crime, judgment (hould be eiven upon him as upon a traitor 
21Z. 8.H.4. 3a "• ' „.^. . „ 

Co. 3. i;2.st.Tr 3x2.] convict. Which note well. 

(4) ^r.f. ^qt. Note the difference where ont hol<is himfelf imitc in trerfon and where 
in felony ; for, for rrcal'un he fnall be attainted when Kc rcfufes to anfwer, as much as if 
he had been convidUd bv \\ixC\t\. [ But now by 12. G. 3. c. ao. the fame is the Uw in 
leiony and piracy. And fee Bl, Com, b. 4. c. 25.] 



Ikifticcs of gfiM delivery {$) I.T was moved by the Juftrces of affize there, if a thief 
tStlX^^ ^ condemned to be hanged, and yet the Juftices 

after the' adjtummtnt command the (heriff to rcfpite his execution for fix weeks 

dt-tfic frflif^'S make or- , 1 *• .1 /• «- f • • ' - • t ^ 

dtr fdrfofthrr rtfp te, ^h' 5 *"" after the feuions adjourn, f. in the vacation before 

by tht cuftoin of the ^j^e fix weeks expire, the faid Juftices command 'the {heriff 

Tcnk Cent 5 c Sz S c ^^ ^efpib the execution ilill longer ; quare^ Whether Aey 

1, inft 61 - - c^'^^^ ^^^^> bccaufe their commiffion of gaol delivery ieems 

Dxv i^<- «• Dal. T7. to bo fihfftied by the adjournment; and it is ufuai to have a 

a. . .4* 23. . .0. ^^^ cotnmiflion every time they come to the fef&ons of gaal 

-/.. % «• :. . <Wi¥ei?y. And yet by the opinioii of all the Juftices the 

' order of furdier refpite is good enougb; and the cuftom of 

' \ ^,T Xufllccs eF aflize cannoc allow clergy under th& gallows, but only Juftices of JB. it« 



Michaelmas Term, 3. and 4*<^ieen Elizabetli. [ 205. a. 3 

the realm has always hcen fo : and the cafe of allowance of Staml t4%. «, 15. 34. 

clergy under the gallows proves this: alfo the ftatutc ^/ comtty ia6.'a. 

Finibus f c. 3. ] at the end in the 27th year of Edw, I. [a^Hiwk. P. C. 39. ] 

gives authority that the Juftices of affize, if they are both 

laymen, without any commiffion of gaol delivery, may re- HaL PL Co. a4a 

main there in the country to deliver the gaol. And alfo 

the penning, and letter of the ftatule of i. Ed. 6. [c.y.] [ft.H.H.P.c.35. «• 

of the demife of the king, which fpeaks of the alteration Hawk. P,c. 33.3 

of the Juftices, proves this, '^ m iftbi faid Juftias bad cm^ 

^ tintud." 

Juftices of aflize have their jurifdiCtion by patent. 



(6) TO'OTE, By the opinion of all the Juftices of afEze Though a «w /^f «f 

JlN /f I 1 I n • r 1 •!• t. cZrrioM be recorded of a 

allembled at Serjeants Inn^ that if a man who may ^onvia, yet if after rc- 

have his clergy granted in cafe of felony prays his book, and flpit* ^ be brought up 
. rjx t J J. . r J jV u j- J again and then do read, 

\n ract cannot read, and it is fo recorded by the ordmary and he ftiJi have his clergy, 

alfo by the Court, and this claufe * « non legit ut clericus " is ^^f^^^ 

entered ; and yet for fome reafon he is reprieved until the next him to be inftmacd. 

feifions, and then he is again demanded, Whether he can read, * [ 205. b. ] 

and then he can read, he (ball have his clergy notwithftanding jenk.C«nt 5. cS». $.0. 

the other record, fn fav^rem vita ; for he fliould have had it ^' *'^ ** **^' 

allowed under the gallows by 34. H. 6. [ 49. a. b. pi i6, ] ^^^^ ^^^ '• **• ^^ 

if the Judge paiTed by there ; and much more here. And „ 

^ ^ ' Stamfl p. 131. a. 

although he have been taught and fchooled in the gaol to 

know letters and read, that fliall help him for his life : but 
the gaoler ftiall be puniflied for it ; for that is a point inqui- 
rable inter articulos placitorum corona^ 2J. Lib, AJf. [138. b. s?. Aff. 44, 
^U 44^ art. 1 1.] fo the entry of mn legit ut clericus as above 
is of no force, but void. And it is not ufual to make an 
entry of clergy, except where legit ut clericus^ and then idea 
tradatur ordinario (hall be entered by the courfe of B, R. as 
the clerks there fay : but before the Juftices of gaol deli- 
very the form of the entry is, et tradito ei libro legit ut cleric 
euSy et traditur crdinario^ without ideo tradatur ^^c. (a), 

(6) Jf. 7. Rich, a* B. R. Roi. 3. J, vicar of the church of the Rwnd Cburcb in the eity 
of CaMierbttry, becaufe he by the licenfe of John Darcie, gaoler and door-keeper there, in« 
ftruCted IViUdom (kre^ an approver, who at the time of his taking was ignorant of reading, 
is adjudged and arraigned for felony^ but is acquitted by the jurors. Ex Lib, Magijiri lfof» 

(«) By I. Ed, 6. c. IS. §. le. in the cafe ] Hawk. P. C. 503. 513. and the cafe of 
peers of the realm the nzctmtj oi readwg Rex v. Bwrridge^ 3« f'* Wms« 439. and a» 



of peers 1 ^ ^ 

js ukea away, and 'by 5. Ann, c. 6. fo in 
the cafe of every common perfon. See z. 



Hawk. P. C. 555, 556. 

Gery 



[ ao5« K 1 Michaelnras Term^ 3. and 4. Qufecn Elizabeth. 

*Gety againji Smart. 
Vtbeoooufbrofaib. (ff) A COGNIZAKCE was made by thc bailiff of tenamt 

tute, hiTing a rent- I\ ,^ ai^ .. tii_ti_ 

duf^, before extent I'y itfttut^ ftaple Of a rent charge, aiM fliewed the 

pDrchafe parcel of the commcnccmeiit of the rent refenred Upon a feofinient infec* 

iKjd, the rent IS gone, .., ^i^jj.jji. -i. 

wd cannot be uken ia onn made by the coninor by deed indented a i9ng tme be- 

€«cutioo. &«rfif the f^j^ ^1^ recognizance made, and fliewed the certainty of the 
irat naa oeen in cxe- *^ ' - 

cntioQ before he got the recegnieance ; and that at the rime of the recognizance the 
Tenant by ftatutcfta- <^<>'^"'<>f ^as fcifcd of the rent in fee. And further he ikeired 
pie may avow for a rem- that the cooiifor was feifed of the land whereout the rent 
oTthe deniife of the lAued, in fee, without making any conveyance, how he came 
oovm after inquifition \yy |^ q^ for what caofc ; ide$ ovitre huki for this deftroys 
taken on a writ of ex-; ^n-/^ r. iti 

itnt, but before it wat his title, fince by the unity of poflemon or the rent add land 

^^^n^tl^ti "S^I^ ^'^^^ *^ recognizance made, the rent was fufpendcil or ex-^ 

war is in thff time of the tinguiflied for ever; and then it follows that it cannot be 

Is ^t returned witbottt extended afterwards in execution to the conufee, becaufe it 

^ntnmL cannot be fcized and delivered by the (herifF when it has not 

[M6.3i.&DaL34.S.C.] any exiftence, &c, But perhaps if the execution of the rent 

tafn, »c8. b. 7. Co. charge was once had by the extent, then after this die in-* 

' • 7 • • tereft of the conufee cannot be gone or defeated by the re- 

Bac. Ab?n9- V Com! ^^^'^ ^^ purchafe of the land whereof &c. made by the comtfor. 

Dig $01. ^ $05.1 ^4tre of this, becaufe Browne thought it might. (8) And 

3.16.H.7. 11. b. 4.1. befides it appeared that the writ of extent was returnable in 

H.7. 15 b. 7. 35. H. 6. the chancery in fifteen days of Saint Martin which was next 

3. 56.1. 7. Co. 39. a. j^fj.^,. ^jjp jg^jjj Qf qnem Mary^ and yet the writ Was then re- 

\sxuC\ ^ ^ turned by Pigot (herifF of the county of Bedford by inquifition 

la E. 4. 13. b. take non the 12th day of OSiober which was before the death 

of queen Mary^ before queen Mary herfelf in the chancery 

^ r 206. a* ] ^cn being, which cannot be true, becaufe (he died * on the 

17th of Novtmbtr. And befides the writ of Ubtrate was made 

in Hilary Term next by the lady Elizabeth now queen : 

% Co. 3a Dy. 190. therefore quare^ whether the extent was not returned with- 

>* pi* 55 Q^^ warrant, becaufe by the demife of the queen the warrant 

^ ^' * * ^ * J ceafed to make execution ; and it is not remedied by the 

ftatute of the xft year of £* 6. [ c. 7. ] Alfo in the con- 

^lufion of die plea he does not by ** as in tbt land charged 

^ ivitb tbi diftrefi of the conufee ;" and for all thefe caufes the 

so.H.6.7.b. 39. H. 6. plaintiflF demurred. And it was moved, that the tenant by 

*4- «4-. 2. 4. 4- ftatute or elegit of rent cannot make avowry, becaufe it is 

1^. SBiL ACaichapt^ 44. ndt land. And the ftatutes of A&on Burnel and eb Mtrem^ 

twibus [xz. & 13. £. !•] fpeak only of land, and not of rent 
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&c. but the ftatute of 27. E. 3. of Staplti^ c. 9. fpeaks of 
lands and tenements [b)^ goods and ehattds, &c. and rent 
is a tenement (9) And then it was moved, that the remedy 
for him is by affize only and not avowry ; but it feems to the 
contrary. And fee H. 13. 17. 4. in «^ Fttx. tit. Avowruj 
^9p* 23. (but it is not found in the printed Book of this year) Dy. 373. b. Ma 3*. 
that the tenant by ftatute was of a rent referved upon a leafe * 
for life, and after ^execution the rent was in arrear, and he 
diftrained, and made avowry upon the lelTee, who was plaintifF 
as bis tenant by the manner ; and no exception was taken to 
this. And afterwards by the opinion of the Court, for the 
defaults above, and one other, namely 9 becaufe the record was, t. Cro. 13. 
Aat die matter in whofe right the recognizance above was 
made alleged the (aid unity of pofieffion of the land whereout 
the rent ifliied, for the record was in this form, /• and tBi 
faii RichMrd Smart (which was the name of the majler) fays^ 
and the name of the bailiff was H^Biam Smarts the plaintiff 
had judgment to recover damages and cofts &c. 

(b) The wprd tenermenti is in the aft de \ mfrcatoribiti 13. £• 1. ft. 3. c. i. 



Bdily and Others againfi Algor. 
( xo) |O^OTE, That thi^ Term an outlawry of one Wtllhm Outlawry reverfedwith. 
^^ Algor at th? Ut of Wittiam BMj and others was :SS^f,X'^. 
reyerfed on good confideration in the Bench without writ of ^^m s»ka in the writ 

error, becaufe thefe wordi ufually put in the writ of pro- ^'IT^^^*^**^ - 

N. Ben. 34* •*• C. Ben* 
clamation, i. << madf upon three feveral days vjhenrf eni kfe, H. 3. Elis. £ ss. 

« proclamation fSc** were omitted by Ae negligectee of the ^*^^'^^' !f* "*,'• 

exigenter, who was Scrogges and his clerk, whereby the writ H, 7. 4. i>. Dy. 172. 

did not bear any fenie according to the intent of the ftatute h. 6. 15 b!*ii' b^?«I 

^. H* 8. fc. 4.] and a precedent of reverfid was ihewni '• ''• »9*- «»• h. 7. 

naipely, H- 8. Rotuh. [BenL 14. pi. 15.] was feen, becaufe gouUC m. mA^Xt. 

the writ of proclamation did not make mention to what J^^^^^lf"* ****T 
Z ' . ^ «. Bentefe, foL 19. cap. 6. 

ifaerifftbe defendant (hould render himfelf&c. See £^. 4. ^ , . _ 

-. «.. ^ . ^ . ii 1 [*• H««rk. PL C. 650, 

l£h%*/oL 213. b.pL 44. poft.] 651. 3. Bac. Ab. 767. 

See 4. Burr. 1563. j. 
Term Rep. 499. 4. 
Tenn Kcp. 521.] 



* DareU 
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^ Darcil dffit/i^ Wybarne* 

AleafeisRudetoccntt- (ix) Aj^ abbot made a leafe for a tefm of years to begin 
S^ ww/h'X'^.' fi^^ y«*«. af^rwards, and before the term com- 

verfion it fcvcFal timet menced he granted the land by deed enrolled to king H. 8. 

wards the kffcc aiterl V ^^^^^ whereof, and by th« ftatute of 31. H. 8. [c. 13.] 

iiigco.nmit$wafte$the the king was feifed in fee, and granted it over in fee by 

hft aflignee may coont ,_ AJi_f i. i. 

tx affigMtftu of each to letters patent And before the term commenced the pa- 

who-n theUndcame af. ^^^^^^ cnfcofFed jt. B. The tertn commenced, and the Icffee 

ter the leafe made, al- - ' * 

though there was no entered and committed wafte, /• in digging the earth and 

tenure miicr them. f^jj ^f ^ ceruin wood or coppice^ and alfo in cutting down 

E^oa^jL *'** ^^^* of the faid wood or coppice: and A. B» brought waftc,^ 

iDy. aoS. fuppofing by the writ the wafte in the lands and woods 

41. 46. £.3. «8. 17. y^jjich be holds for a term of years of the afore(aid A. A 

fx ajjignathni of die patentee^ of whom the fiud defendant 

held for the £une term ix ajjignatiom of the lord the king 

H. 8. of whom the faid defendant held for the fame term ex 

FHutt tio F N. B. ^Jpg^^^io^^ which the abbot made to the faid king H, 8« 

117. andnoteb. there.] Whether this form of writ ex aJfignaU9ne illisj be good; 

becaufe in bi€t there was no tenure by the lellee of the 

abbot, nor of the king, nor of his patentee, nor any r^verfion 

in any of them, becaufe the alienations were made before the 

commencement of the term. And it was holden ^ Curt" 

anfj that the form is good enough, and no other or better is 

given for this cafe in the Rigijiir, And the cafe is in 

Natura Brevium Fii%. [fol. 127.] in Wafic^ that if the 

woman be dowable againft the heir of her hufliand, who 

enfeoffs a ftranger, who affigns dower to the wife and ihe 

coounit wafte, the feoffee (hall have the writ of wafte ix 

ajignationi bartdis^ where there was no tenure between the 

5. H.7' i9.»*i3- K.7. mother and him, nor any reverfion in the heir. And 5, H. 5. 

Ir. Waftei 470. [i2. a. pi. 30.] the lefibr oufted the termor, and enfeoffed a 

ftranger, upon whom^the termor re-entered, and committed 

wafte, the writ (hall be tx ajjignationi \ wherefore &C. 

More of this cafe fol. ^207. pi. 14.] following. 



(M) AT- 



Micliaclmas Term, 3. and 4. Queen Elizabeth. f lofirb. ] 

A ttrtiorari to remove m 
inquifition taken in the 

(12) A TTAINT was brought of a falfe vcrdlfl given In late June's rei^n, c-n* 
Romney Marjh before the bailifFand jurats there "^^j^l'l^XiJv.al 
in the 3d and 4th years of the reign of P, and At. and the " ""^' «/r»," is bad. • 
writ of certiorari diredled to them to remove the record into oy. ,73 ,. £, j, ,^ 
chancery was " the rgctrd of a certain inqutfttion taken t^e. B.N.C.itS. Mo. 30. 
** in our court Ifc. ;'^ and for this default the writ was chal- ja. 3. 37. H. 6. a b^ 
Jenged : and by the opinion of the Court the writ was bad, ^'g * ^ ^' jj^ ^' 
fLtid the record is not by this yet removed, (or the record 4 £-4 43* or 73 or H* 
which is now removed of the time of another king cannot ji.'a'*^* * * ^" 
• be a record of the time of the prcfent king. FiJe i6, £. 2. f 4- Mod. 247. %. h.hj 
[477.] and ♦ I. £. 3' 43- A'"'^? &ror, D ] 

( la) Trttt, a. 7<ir. B, U. Rof» 950. 4» Coi^ r. Newton. A Judgment was g vqn in tlic 
court of Ipfwicbj and error was brought on it, and the record was removed Into bank, and 
%Y\t certificate was recorded, which follow* in thcfc words : Picas in the court of our iadf 
£//z. fate queen of England^ where late ought to hnvc been omitted } fo.- it is the record 
de 'verho in ^erlumy and then in tue time of queen EH%, the record could not be of the late 

3ueeii, unlci^ it fuppofes another queen, and fo error ; and the judgment was rcvcrfcd, 
knd often afterwards this judgment was affirmed for good law. 
7»7Ji. 1650. B. if. between «t» Fofier and Brorone. An indi^lment was quaflied bccaurc 
it was fatd therein of the late kin^^ when the king at the time of the indi£lment was living^ 
7f7ff . ^o, f. 4. b* 



Babington a^ainft Sheldon. ^ ^ - 

[ ^07 a. J 
{13) AN abbot within the year before the parliament of Wood* bi:k>ngins to an 

^ Z\. H. 8. made a leafc under the convent feal for »^^^7 *"""f ^ ^°*? « 

•^^ parcels, and the produce 

* a term of years of a wood containing four hundred acres paid into the hands of 
for a ren.ti which wood was feven leagues diftant from the J'^^^f^i^^^^p^t 
ab))ey) and was an ufual and faleable wood every year by iity withm 31. H. 8. c. 
parcels by a common woodward. And of the money arifmg it^^tci within^ year 
from it he renddred account at the audit: and no fuel was Worethatitatutc there. 

tore void. - 

carried thence for the houfe of the abbey, f9r it was always a termor cannot plead 
fold, but was never in leafe before for d.e fpace of twenty. t^ZJ^Zf^^^t 
four years, nor lopg before, but referved and retained in the eluding that fo he is in 
hands of the abbot &c. Whether this leafe be within the "wJltoft^Ldio^d nal 
purview of the ftatute [31. H, 8. c. 13.] to be made void medin theaffize, ifthc 
f , ,#.-«. 1 *« f . f f f t /- , ftft warrant it. 

by the claufe [§. 5. J r. " wbtcb havf not been commonly ufcd j^^y. ^cnt. 5. c. 83. 

w to be fet and let to ferme before tbefaid leafe^ BUT kept and S. C. 
^* rsferved m the manurance^ tillage^ or occupation of the jaE1.27i.b. 6.E. 6, 
" governor^ for maintenance of bofpitality and good houfc" 77« ^ 
•* keeping faTr.'* was the queftion upon a demurrer to the 
evidence in aflize by Babington againft Sheldon^ where the 
^fllie was joined iq thi$ form, x. that the wood was not com-« 

monly 
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nonly referved ip the manurance of the (kid abbot &c. for 
maintenance of hofpitality and good houfekeeping in manner 
and form as thf plaintiff hlth alleged ; and of this he puts 
himfelf upon the affizoi and the faid plaintifF doth fo likewife 
&c. And by the opinion of the greater part of all the 
Judges of aflize of Bngland^ for that purpofe aflembled, this 
leaie of the wood as above was within the purview and intent 
of the a£l, although immediately it was not fpent in hofpita- 
lity, for it might be rcferved in ftore by the governor of the 
t» AC ft. 4. N.f. St. houfe for fuch purpofes, ald>ough it was not employed in it 
in hA* But the opinion was that the ifTue was infufficient, 
X)^. 7x.i4e.9. 30. Ait and misjoined above. And alfo the Icafe for Ae term of 
^•*3- S^^^*^'^^' ^^' years above with conveyance of the reverfion to plainttiF in 
Af te^ 77. b. no. 40. fee was pleaded in bar Vvith the conclufion of <* judgment 
^ whether the aflize &c." Et non allotatur per omnts without 
conclufion oiijfint iinsfans tort^ for he cannot (being only 
{Sec Co. tit t%%. h. ^ termor) plead in bar of the affize, any more than a difleifor 
aiKi Boocb R«lAft.ons, ^^ bailiff &c. for his plea ftouW be, no tenant of die freehold 
a7i.»7*»7<.] J . . i». • 

named m the amze, occ. 



Darell againft Wybarnc. 

Ift wafte, plaintiff dt- (i^) "^OTE, In the wafte by Darell agaiRft ffyiarm^ 

t^:!!^^J'^'V:Z ««ptfon was taken to the count, ,. that th. 

bty of lUe place wafted conveyance of king H, 8. to Culpeper was infufHcient to 

dant,ardthBtH. 8. be- Carry the reverfion of the lands wafted and in Icafe; becaufe 

iog feifcd on the diflb- Jn the beginning of the declaration the plaintiff fty<, that the 

ludonof the monaflcry ,, __. ^ -r % > \ * i r rr- .t *-.. 

granted to plaintiff and abbot ct B, was feuea in lus dcmelne as of fee in right of h»s 

his. heirs " tentmnra nionaftcrv kc, of and in one melTuage, one garden, three 

<< iMril dt C. cum perti- hundred acrcs of land, and eight hundred acres qf wood with 

dc'ntwJoSittt the appurtenances in G«WA*r/[5*«fW?]; and bei.,g fo* 
that'thelai)dinleafe is fcifed hc dcmifed the fame &c. to the aforcfaid IVyharne for 
jwcclofthcaunor. ftrf" ^^ ^^^^ ^^ . ^^j ^^^ ^^^^^ ^^^ furrender of the monaftery, 

♦ [ 2C7. b. 1 ^^^ ^y ^^^ ^^ ^^ 3'* ^' ^' t^* ^3*3 ''^^ ^*"S ^^^ feifcd in 
Supia, I. and i2. Vide f^e, and being fo fcifed, by his letters patent bearing date at IK 
*^^' ^ on fuch a day and year, gave and granted to the aforcfaid 

T. Qulpeper by the name of T. C. cfquire^ the tenements 
aforefaid with the appurtenances, to the (jSki Wyharne as 
aforefaid dcmifed, among other things ly the name of alt his 
manor ofC with its rights members and all appuriepuinces in 
the IVielde in his county of Kent to the late n^onaftcry of B. 

in 
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in the fiud county of Kint^ then diflclved, latdy belonging l>]r. n^. 

and appertaiutng, and being parcel of the pofleiBons thereof, ' ^' ^^ 

and of all mefltiages, tofts, cottages, lands, tenemenCs, mea* 

dows, pafture lands, and con^mon of paftuie, woods, &c» 

(general words) fituated^ IjHng, and being in CUngUy and 

Smtbirji in the tViiUe in the faid county of Ksmtj to the (aid 

manor itt aiiywife bdcmging or sppenaining, or as member, 

part, or pared of the (aid n^anor bisfore then being held, ^^^^' >9>* 

knowiH accepted, or reputed, tp h^ve ai^d to hold the tene« jyj^ ^^^^ 

ments afprefaid w^th the appurtenances among other things 

to the aforefiud ?*. C his heirs and affigns, for ever ; and did ^^^^^ >^^ 

not make any averment that theic lands and tenements in 

leafe were parcel of the faid manor of C» in t)|e fFuUe, or 

accepted or reputed as parcel thereof, and alfo that SouthnJI 

is in the ff^eUe. And this exception was taken at the 

Bench by A» Brownb, JuJIice^ who thought ths^t the per 

nemcn does not msuntain the gnmt of the Iai|d in leafe, unlefs 

It be enforced and fupplied by an averment that it is con- 

pdVcAfubmmim Manerii dfc, which (ays nothing cf Southerft^ 

in which vill die land is fuppofed &c. But as I think this 

is not fo, for manerium e/i nomen celleffivum et gemraU: 2. Go, 33, 34* 

and by the common intendment, and for tl^ moft part, it fshep. Touch. 8c.] 

poo^MEthentis and contains meiTuages, lands, gardens, and 

woods, and ^(b it may extpnd into divers vills in the JVielde. « good cafe to tbit purl 

Alio the featence, and 9 fall mejfuagn^ tefts^ isfc. in C, and S. ^^Ll, 

is a general and perfe£l fentence by itfeU^ and conveys die 

land thefc, although it is not parcel of the manor. Note 

this, but it is not fo after the <^ and elftwhere (fc.** And 

afterwards, on the laft day of Hilary Term next, judgment 

was given for the pl;|intiff, A. B&owirfi oppofing it, and 

immediately a writ of prror was delivered. 



■«■ 



Bricknold againji Qweq. ♦ [ 208. a. ] 

(15) T^EBT and damages were recovered againft one in After jodgment the tie. 

■^ LonJon, and before execution defendant Jicd: ^^^^^'^f^ 

plaintiff fued out a fcire facias into Ltf/i^nagainft the heir Auu asaion the heir 

by his name, and as tenant of the land and tenements which ^i^^h was the deten. 

were defendant's on the day of rendering the judgment* Ws at the time of the 

. . judgment, and tltnti a* 

af<Me(aid; and it was returned nihil bahet nee efi inventus : ^mOt them, without 

and upon a tejtatum that diver| Jands and tenements which STi^^T^*^*^' 



were 
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*• "• ^ '4~ •• were of the aferefaiil dcFcndant at the time of die judgment 

30. H. 6. 5. &c. were in four counties, the platntifFhad fourfeverad writs 

h 'p^&i^ F^ "^ of fcirefmai againft the tenants generally without naming 
Supra, 105. b. any one; and two of thofe writs were returned ferved, s. 

Py. i6i. b. 115. jjj^^ jj^ Owen was tenant of two fevcral rent-chai^es &c, 

and that he was warned Sec. and made. default; and the 

»..,>_« -I other two were returned, quod nuIH fum ierrmntm^tifuntes 

(i. Cromp. Prac 35*.] ' t J 

i^c. ; and plaintifF had againft him two fpecial writs of ikgit^ 

46. £. 3. 29. b. ft.R. 2. containing the whole matter, ^arij if there ought not to 

ExecuL4^^F.^N.B. jffuc firft ayriW/tff/tf J againft the executors of the debtor, 

£. 3. ExeoitioDy 139. and if nihii &r. then afterwards againft the terre-tenants, 

as in M. 7. H. 4* 22. [31. a. pi. 10.] but in the ywticial 

RegifUVy fo. 57. •!• 70. a. fuch a fcire facias as above is 

7. R. s. £xecutIoD» exprefled upon a recognizance, and it is ail one law, as it 

»5- >«3- fcems. And note that the ftatute of lyeft. 2. cap. 18. which 

H. 7. 6. b. Dy. »04. b, gives the iUgit is, that " the Jberiff Jhall tUUvir (ill tbt chat^ 

^ tels of the debtor (faving only his oxen and beqfts •f hit 

<^ plough)^ and the one half of bis landj until the debt he levied 

<^ by a reafonable price or extent.''* So that the executors for 

,^ ^ , the goods (if any there be) are chargeable, as well as the 

rScc the refeirnces to ^ . _ •••^•« 

Plow. 439. in nods, heir for the land, as it feems* Jdeo qutpre tnde if this be at 

AmbJcr, 17.] ^^ eleftion and liberty of the plaintiff &c. 

Hr7. f. 4. £//2. Note per Manwood^ Chief Barony that the courfc of the exchequer is, that if 
n man be in debt to rhc king bv record or other wife, and dies, the heir (hall not be charged 
if the executor have a(fcts, nor the feoffee if cither of them have, for he fatd that the exe- 
cutor and heir come to the land anc< %ooA% gratis^ and therefore in reafon ought to be charged. 
[Ante, 67. b. in margin.] 



IfliTc that executors had (16) TN debt againft executor^, the plaintiff at nijiprita 

frlt^t^"^ in L»nd,n this Term gave in evidence to prove 

bycvidcnceofaffctspaid affets in their hands on the day of the writ purchafed, which 

Into their hands in the , ^ c-# ^u ^ ^u r j r c 

prerpgativecourtonthat was 13th June^ anno t^c that on the fame day a fum of 

morning, though they money to the value of the debt and more was brought into 
prove immediate pay- ^ . ji_ji. j 

mcnt of it over to ano- the prerogative court of Canterbury^ and there dehvered to 

thcrcreditcr by order cf ^^ executors as a debt due to the^teftator: and this could 

the Court previous to 

tiieadvaliOuingof the not be denied by the executors; but they fbewed to the 
^T^. o ^ jury, that immediately in the faid qourt they delivered and 

s8. H. 8. 9%. a. lb. 279. •' «^' ■' ' 

a. 4S. £. ^ 21. b. paid the £iid fum to another creditor of their teftator by the 

Dr. and St. 77. 5- c^ order of the faid Court: and ypt this was not allowed for 

Dy.a32, adminiftratibn, but that this ihall be holden aflets for the 

plaintiff, although the writ was purchafed on the fame day 

after the payment pf the moqey % ^d fo thefe affets were 

prored 
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{>roved by a narrow pinch* But by fpecial pleading defen* 
dant might perhaps have helped himfelf : Wherefore the jury 
found aflets generally on the day of fuing out the writ with- 
out giving any fpecial verdi^ 

It feemt that the aifets ibould be fpectally found upcm riem ptr SJkenU This point wa» 
&L 7« JaCk B. R. error by <!> S^urling •&. GawJeL 



Paine againfi Sydney. 

(17) ^0 HN DANTE L I, feifed in hh dcmefiic as of Fonn ofa writin wafte 
J fee of certain houfes and woods in ^j>^ir//.« in the [S^:^:'fi:;^grft".:f 
county of Norfolk^ leafed them for a term of years to one affignce of the leflce for 
Thomas Goodwin^ who entered \ and afterwards the leflbr 
granted the reverAon to Tboinas Holllsy Knight ; and the (aid 
Thomas Hollis granted it over to John Paine * in fee. And * [ 2o8« b. ] 
afterwards Goodwin granted his eftate in the term to one, 
T^. Sydney y who committed wade, &c. and for this cafe the 
writ was drawn in this form : '* If John Painty gentleman^ 
^^ Jhall havi made lie. then fummon btc» Thomas. Sydney ifc^ 
^ of a flea wherefore feeing fffr. the f aid Thomas in the houfes 
« and woods which he holds for a term of years (by the demife * '*^*^ 

« of Thomas Goodwin^ to whom John D any el demifed them for ^' * * 

^ the fame term^) of the of or ef aid John Painty of the affign* 
^* ment of Thomas Hollis^ Knight ^ of whom the f aid Thomas ^•*- ^ '^ 
** Goodwin held them for the faid term of the ajjignment whieh 
^ the faid John Danyel made thereof to the aforefaid Thomas 
<* Hollisy made wafte t^c** And this by the advice of die 
Chief Juftices of both Benches, and of the Chief Baron of 
the exchequer. 



Blunt againfi Lord Haftings. 

LlICXITtS. 

(18) A^I^ now at this day came as well the afbre&id Where a peer it dcto- 
miliam Blunt as the aforefaid Edward Haftings, ^^^^f^^^ 
Knighty Lord HaJlingSy by their attornies aforefaid, and the caufe of challenge to tfas 
recognitors of the affize aforefaid being exaAed, likewife 
came : and upon this the faid Edward H, Knight^ Lord /f. ** • 3 * 7« 

challenged the array of the panel of the affize aforefaid, 
becaufe he (ays that he is, and on the d^y of fuing out the 
original writ pf the ai&ze aforefaid, j. on the 3d day of May^ 

Q.q in 



[ 2o8. b. ] 

|.£L3xS.a. 

6. Co. 54, a. 

Co. Ut, 156. a« 
». 7. H. S. 21. b. 
ir. £1. 165. b. 



». H. S. la. 

Piofw. 117. 

I>y. z66. 246. 

B. N. C. 22r. 3aS. 465. 
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in the kcMd year of the rcigii of our kdy the now queen, 
and before, was one of the great men and peers of this realm, 
having place and voice in every parliament of the faid realm : 
and that the principal panel of the faid alfize was arrayed and 
made by T. Lucy^ Efquin^ late iheriff of the aforefaid county 
of Letcejitr ; and that the panel of ten recognitors of that 
aiSze was here at this day newly appointed, arrayed, and 
made, by IV. Siruingtonj Efquin^ now fheriflF of the county 
aforelaid, no knight being named and returned in the ^d 
panels, as there ought to have been according to the privi- 
lege and cuftom of this realm, in fuch cafe from time whereof 
memory is not [to the contrary] ufed and approved. And 
this he is ready to verify, wherefore he prays judgment, and 
that thofe panels may be done away and quaflied &c. And 
to diis the plaintiff demurred, and it was adjudged a good 
challenge (q)^ wherefore the array and panel were quaflied, 
and a writ awarded to the coroners to make a new panel, 
and this in laft Autumn. The like was adjudged in the 
Bench in • affize between Newdtgate^ plaintiff, and die Earl 
of Derbyj defendant, in the time of queen Afarjj x. M. 
t, and 2. P. and M. [foL 107. h./upra.] 



(a) But now hj 24.' G. s. c. x8. §. 4. 
No challenge (hall be taken to any panel 
of jurors for want of A knight's being re- 
turned on fuch panel, nor any arriiy quafli- 



*' ed by reafon of any fuch challenge, any 
** luw, ufage, or cu^om, to the contrary 
'* notwithftanding." 



CouKTvcYoa.. Rayfmg'sCafe. 

Anoffice returned ••w. (>9) A ^ inquifition indented taken at Beverly on Ae 
** kem of B, rf" laxds im 26th day of September in the fecond year &c. 

" jy," without ihcwing • • n 

inwhat county, is iniuf- which fa)rs &c, that Roger Rayfing was feifcd of one capital 

^^^- mcffuagc 

In ShiHTtStn^ cafe in the Court of Wards, z* £L [Dal. loi. pi, 37,] it was found by office 
that fuch a one was fcifed of certain land, and in the 14th year of H. S.made a feoffment to 
lAie ufe of himfelf and bis heirs, and after>% ards, in the toth H, 8. he made his will and 
^kvifed Bic, And becaufe it was not exprcfsly found that he continued feifed of the ufe at 
tYit time of his death, upon muck confideration it was refolved that this office was uncertain, 
and a /aeJius inquirnidum iffned, and it cannot be aided by intendment not traveriable, for 
implicatiun or intendment arc not traverfable, and an office ought always to be certain 
in & point travifrfabic. And iPERiAM, J. who was of counfel in the ca(e, cited it in the 
argument of Knigbt^KaXt^ 5. Co. [54. Mo, 199. 2io.l it. H. 8. [Keilw. 200. a. pi. 11.] 
where an office nnding one to be tenant by the curtefy, not finding xvhat eftate the wife 
had, and that there the tenant by the curtefy is dead, the heir of the wife under age, and 
that the land Ss holdeft of the king, this office is good for the king, which is not law, as It 
.fcems to me. See cafes concerning the validity cf offices^ Flowd. 264. 485. 10. H, 7. 10^ 
13. H. 7, 8. Dyer, 161. 

Aa 
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meffuagc in Hugzate^ and of four houfes in the tenure of J'*®- *• J*«- •^•• 

E. F. without mentioning in what county Beverly is where Cro. 99, too. 

the inquifition was taken, and without fhewing in what 

county H. where the tenements lie, is, and without (hewing 

in what vill and county * the four laft houfes lie. ^itre j^^ ,g^ 

whether the office be void or not ; and whether a new writ 4- "• 7- J^ 

GooJd. 20. 
cfJiem claufit extremum fliall iflue, or the writ of mandamus. 

And per opinhnem it was holden that the office above was 

infuffictent, for if it were to be traverfed, one could not know 

from what vifne the jury fhould come. And fuch a cafe and 

precedent in an inqutfitio pofi mortem Solimon in Devon, in 

the firft and fecond year of P. and M. was ruled fo in the j/h.V 5. 

Court of Wards upon great confideratlon, as is aflcrted by B^- Of^xx^ >• 

Mafter Kayleway. See ^ M. 1 6. fo. an office ruled infuf- salt « 

ficieat becaufe it contained only an implication or intend^ 3, Mod 335. 3. Ley! 

ment of a dying feifed in ufe or pofleffion, and not exprefsly 3^^< J 

found fo. 

An office was found that fuch a one held of the king, and died feifed, and that hit heir is 
under age, and it wat not expreffed of what eftate he died feifed, and yet good hy Coks, 
CboMc, 3. H. 6. 5. But Martev, This fcems to be the better law j and fo Rhodes and 
Peri AM held in the argument of Kiiigbt*% cafe. 5. Co. not*. Plow. 485. 



Coveney's Cafe. 

(20) jrjEMORANDUMy That this Term one Cweney An appeal does not !!• 
^ prefidcnt of Magdalane College in Oxford made ^[^cwLie oSSox'^ 
an appeal to the queen in her chancery from the fentence of focd ftom fentence of 
deprivation by the bifhop of Winton founder of the laid col- ^""^ ^^ ^ "^^ 
lege, the vifitation of which (for the good government of the Dy. %^%, Mod. Sa, 8]. 
houfe, and according to the ftatutes and conftitutions there) ^•^;1'^^* ••'^^^•^^ 
belong to the bifhops of JVinton^ and exempt from every 457. m. R. a. Q^n 

ordinary &c. And the difcuffion of this appeal was com- ^mp«^«»>f46.pr-H«» 
' ^'^ a43. Br. Depofition lOw 

mitted to Browne Jufiicey and Weston JuftUe^ who after n. co. 99. b. %, RaL 
divers conferences with the civilians, refolved that the appeal r^^^j^^^ ga. s. 
does not lie) and that hehas no remedy as the laws are at this TeRnRcp.33S.note(tf). 
day, becaufe this cafe is out of the flatute of 24. H. 8. [c. ii.] 60S.] ^'*' *' 
and does not obferve the order of the ftatute &c. for this 
matter of deprivation is merely temporal, and as by a lay 
patron. 

And from this it follows that if he be fo expelled, he may S^c^L^? *** 
have an aJlizt or fuch fuit at the common law; where- f*- ^^^ ^i""- ^ •• 
fbre &c. ccmwL] 

Q.q a Saunders 
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Saunders againjl Freeman* 

Whereajurygiveapri- (21 ) I'S quid juris clamathj Saufidtrs 2pin& freemaftdoe 
Z^^tt^tl ^ jury found, and gave a private verdia at the laft«)f 

anopctiYcrdiain court prius at night for the defendant, and the next day in open 
vcrf[^the<^veniia court they altered their verdid, and found for the plaintiff. 
fliaU be good, and the ^^j ^oth vcrdiSs were returned on the p^fita by the advice 

flrft void. "^ ' 

Mo. 13. 7 3 ^ of all the Juftices of afBze in England: upon which of the 

sim ViVb. »o4. o. ^^^ vcrdi£h the judgment fhall be given, was the queftion. 

[ 5. Mod. 350, 351. Co. And by the opinion of all the Juftices, i. Weston, Browne, 

377.^^5. Bac Ab. oSs! ^^ Dyer, the laft verdiA ihall ftand, and be in force, and 

^^^•] not the firft. *But what manner of judgment fhall be given 

16.Air.15. 3.H.4.18. . ^. ^ ^ . , , , ® 

Pcrk.729. •.H.7. ii.b. in this cafe. Cur adv" vulu 

[uafclor'ycan con- Pl'fington'^ Cafe in b. Ric. 2. lFit%. Ab. Tit. quid juris 
dltioDcd that if the lef- clamaty pi. 20. and Condition 19. cited alfo 2. BrnonL 227.] 

for grant the reverfion .^ jirL-j^r ^ r 

the icflee (hall have the ^^^i ™^^ ^ ^^^ m2dz a leafe by indenture for a term of years, 
fee, in quid juris clamat and further granted that if the Icffor aliene the reverfion or 
fine levied by the leflbr/ die within the term, that then the leflee fhould have the free- 

if the ternior claim the jj^jj . ^^ Yw^ty of feifm was made accordingly. And after- 
fee it is a forfeiture. ' ® -^ 
In fwd jurit clamat, if wards the IcfTor by fine granted the reverfion in fee as a re- 

the ^J^ce^dl*haw verfion dependant on a term of years. And the conuTee 

judgment to fue for the brought a quid juris clamat againft the lefTee, fuppofing him 

cngrofled if he pleafcs.] ^^ be a termor only, and he claimed the freehold : and for this 

* [ 209. b. ] caufe j udgment * was given that the terra by this claim (hall 

H 6 62 a I 2 Co ^^ forfeited, and that the conufee may enter, and that the fine 

6a. 55.b. &68. 8. £.4. fhall be ingroflbd if he choofe &c. for the condition above 
10. I. H. 7. w. Perk. , . , a 1 1 1 • 1 . 

719. 15. E. 3. Judg- ^^ holden repugnant. And at length judgment was given 

meni 237, Plow. 4S7. j^ the firft cafe, not that the plaintiff ihould recover feifin, 

X. inft. 251. b. Pk>w. but that he might fue for the feifin if he would, and that alfo 

y ^ ueil '° ^ ' ^* * ^^^ ^"^ fhould be ingrofled, if he would, according to ♦ T. 

10. E. 3. 7. & '^ E, 8. pf the now queen, in the exchequer, 

upon intrufion in Suffolk againft Smithy two verdi£ls were 

given as above; and the laft was for the queen, and that 

ftood. 

Lt0cc for VLwrs in quit/ juris clamat upon a grant of the reverfion. claimed the lanJ for 
life, tills ix a forfeiture of his term of years. 



L«irM nwdebythekin^ ' (2^1 HpRESPASS di claufi fralfo t^c. at Bradliy 
t^.l^^'^lt .. againft.fiyc. And the trefpafs m«s in a cemin 

abJr for the nonage of large wafte Called BradUy^hey^ in which each defendant fcve* 
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rally oJaimed common appendant to the manor of BrayUsford *« J^> inafinuch at 

' ^^ , . they pafs from hi pir- 

m the fame county, whereof they are feveral tenants, which fon as king, and not as 
manor was hdden of king H.s. as of his Duchy>pf Lancafterhy ^n%^r«^f ^^dui^ 
knight- fervice; and that it was in ward of the king by the is merged 
nonage of Ralfe Shjrleyy the wardfhip whereof was gnmted ^^^^^^^""^^^"^^ 
by the faid king Henry 5. to one of the defendants under the Plow. %i».b. S.C. 
feal of his Duchy dlLancafter^ rendering to him and his heirs s/a*^ rSl Enu >7 
of the Duchy aforeiaid forty marks by the year durante minori &S. ] 
^taU\ and prayed aid of king H. 6. and had it by the com- 
mon words, s.fequatur penes dominum regenu And afterwards 
a procedendo came out of the chancery in the name of the 
King, and not as Duke of Lancafter^ directed to the Juftices 
of the Bench to proceed in the plaint, y?i mn ad judicium rege 
inconfulto. And this precedent was infpefted, and ihewn in ~ j- ^^^ j^ 
the great cafe of the Duchy of Lancajier which is yet in quef- 
tion, namely. Whether by the nonage of king E. 6* the leafes 
by him made of the lands of the Duchy are voidable (which 
cafe appears efpeclally in a book in which all the ftatutes 
q[iade in the times of Hen* 4. H. 5. E. 4. and H, 7. touching 
the Duchy, and the feverance of the pofle^oiis of it fgoax th9 
Crown, and the (ale and ordering of the lands of it are recit^) 
and delivered to each Juftice. And by the opinions of all the 
Justices of both benches, of Sehjbants Carvs, Pbh--^ 
TEBLL, and of the Attornies General and of the 
Duchy, and Plowden, being afTembled at Serjeants Jnny 
Fleet-ftreeU after the end of this Term by poopiand of ourlady 
die Queen, it was refolved, that the teafes are goo4 and effec- 
tual, and not voidable for the nonage of the King,- becauie 
they pafs from his perfofi as King, and not as Duke, for in the * 
title of King the title of Duke is merged : and it is iippoflible (• B- ]• •9<- ^">^^ >4* 
that one perfon paa be Sovereign and Sulge^. And the fta- b. N.C. 373. 
tutes above do not touch the perfon of the King in any part, ^* 94- b. 
u that bejhall remain at Duke^ but only that the pojfeffions ' *' ' 
Jhall be entire and feparate Vc, ^And fo the refolution was 
made as before in the 1 ft year of the now queen in Trin. 
ferm^ fol. []68. pi. x8. ante."^ 



giqj (%3)MSM. 
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Debt uprnd two cxe. 

cucortyone coDfefliMyChe ^ ^^ 

other mikes default, 639. it appears that the prior of M. brought a 

judgment is deiemt tef- 



cuto^^'LXX (^3)*M^^' Thatin^.W/««.r,m, 3. fl". 8. Rot. 



iZ^^atrZ *"tof ^^ »g»inft thebilhop of i,VrA//A/ and Cr^^ntry, 

if on a /. fa. upon thu executor of the will of T. R. late archbifliop of ThrJt^ that he 

ag:Lr ft the defaulter, together With Henry Crambull late of JJ. in the county afore- 

the fcire facias and exe- f^id clerk, executor of the iforefiiid [arch-] bilhop in the will 

againft him alone. ' aforelaid, render to bim £*igg> 6i. 8a. which they unjultly 

D>. 139. a. YeW. sip. detain from him &c. And he counted upon a demife of the 

H.li6.TiV.i4.H^4^ tythcs of 73rf&i7 by indenture between the prior and arch- 

12. bifliop. And that after the deadi of the teftator he requeftcd 

both of the executors &c. And the biihop came at the firft 

day by fummons and confefled the aAion, therefore it was 

agreed that the plaintiff (hould recover the debt afore(aid to*' 

gether with the damages taxed by the Court to be levied of 

[Cro.£lis. S19. but Ice the goods and chattels as well tfaofe in the hands of the afore-« 

X. str. 20. J j^y ^jfl^^ ^ j^ ^ jy^j^j ^ ^ afercfiid Hiti. C. fie. And 

nothing faid of the amerciament of the bi&op becaufe &;c 
as above. And afterwaipds s. in 4, i/, 8. RoU 303. it ap« 
{Mars that a writ ct fiiri facias iflued in the faid A£cbaitmas 
TfTfih returnable on the marrow of the purification, of the 
goods and chattels of the teftator in the hands of the (aid 
eteeutors to render to the (aid plaintiff for the debt and da- 
mages aforelaid, whereof the (aid biihop was convifM, and 

[f. Wils.i5f. rCom. ^ (heriff had returned, diat the faid executors then had no 
Dig. ass. 15^ siMl fee . 1. , . t ^ ^ ^ ^.. •» ^ . . 

3. Tenn Rep. €%$.} g.eodfr or chattflll ke i but that the aforefaid Hniry & ha4 

diven goods and chattels to the Tadue of the debt and da* 
9.b! 5. b. 8. a.* 37. ' maget aibrelaid which were of the £ud tefUtor &c. and he 
t Dy-^isi-^V.^ t, ^^ wafted them before Ae receipt' of Aat writ, and con- 
s. b. i^. H. 7-,Keii. Verted them to his own ufe, as appeared to him ; and upon 
way,a3.went.»3a.s44- ^5 ^^^^ ^ j^^, facias iffued returnable in fifteen days of 

IS. 38. 39. £/. Cs. B. ♦ FoHgban v. tUmffintxiA hit wife whd was executrix of her firft 
huiband, and upon t driafiten% returned, t cafi^s ^ jfauif^itmdum ilTued agaiaft both d^ 
bom proprtts : tne huiband was in the Fictt^ and the wife was brought into court by babeat 
corpus^ and it was pra ved that %e might be cominittcd to the Fiat alio. A v dsrsok laoved 
that (he ihould not, for if ihc and her fccond hulband had )>een Joint execytorr, or if ihe 
had not proved the will ur adminiftrred during her widowhood, rae ihould not be charged 
in devafieevit^ for then it was the a£t of the huiband : yet flie was committed to the FUeu 
for it appears that ihe was executrix, and that ihe adininiilered when ibe was fole, and then 
the dev4ft-ition of the huiband (hall be faid the a6t of the wife. [1. Vez. 386. a. Br. Caf. 
in Chan. \%,. 1. Com. Dig. 249*] . 

^M.^' ford's Cafe, That ihtf judginent ihall be p;eneral againft all the ezecutera, for the 
principal, de boms teftaiWiiy etfi ho», de boms of hiin only agai&ft whom the devaJUtvit is re* 
turaea & and fee there how the return ougkR 9 ^ quide. 
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BttfUr againft the £ud H. C. onlyi to have ezecuticm di bonis Mo. 199. 1. Cio. 519. 

propriisy and upon the return of fcire feci^ execution by '* ^"*" ^*'* 

de&ultwas adjudged againft the faid H. only, of hisowo L^b^^^c^Ix^^^ 
proper goods and chattels &c. Nota hint totum. 



^ Hilary Term, 

4. Queen Elizabeth. 



Stile a^ainj Tomfon. 



(24) A M A N feired of lands in fee-fimple made bis eifisi^ DevUe that tlis 

• cutors J. and B. and by his laft wiB in writing J^^jJlI^ "^^ 
after 32. H. 8. willed that his executors fhould have and hoM *c titt the M ^ of 
the iOues and profits of two parts of his lands until his heir ^"SlnS^ t 
by the common law (hould come to the age of twenty-one executor of the fiirri. 
years, to the intent that his fiud executors with the profits of ^'^ «w«ntorfliiBtae. 
it (hould pay his debts, perform his legacies, and for the edu- i. inft. iis. b. 113. «1 
cation of his children. One of the executors died j the fur- ^^^V^^^'^ *'9*' 
vivor made his executors and died alfo, the heir being yet 19. and the nuu^. refo* 
within age. ^uarg. Whether the exec\9tor of the furvivor ''^ » Aoft «.] 
may meddle with the profits of the lands and vridi die dilpo* • r 210. b. 1 
fition thereof during die nonage or ^ not ? And Catlvv, 
Chief Juftici, Sauhmrs, Chief Baron, A.BROWNI, and ;.^62:*V%Jb.3. 16. 
Mysblf, thought that he well may, for this was an intereft ^^' V-^ Br.Ezecut, 
in the executors by the devife, and not an authority pr truft ^'5. co^a? ^' 
only. Simile, ante, fol. [ 177* a. pi. ja.] 



The Queen againji Grafleley and Others. 



In the STAa-CsAM. 



(25) JIA^EMORANDUM, That Aree Jufticcs of the j^ftjcet flllii m be 

peace of the county of Stafford, /. Grassslsy, ^««*« ij.H^c.y. 
•„ , ^ v: . , . ^ without ha^inghMl no- 

WoRLEY, and Robinson, were accufed by mformation for tice of theiioc. 

our lady the ^uecn^ by ber attorney, becaufe they did not make Nb^ >«aL 84. bk 1. 

QL4 4 inquiry 



[ 2IO. b, ] Hilary Tenn, 4. Qiiecn Elizabeth. 

inquiry of a notorious riot committed near LtUbfieldhjATtn 
hijndred men in burning fences &c. inafmuch as they were 
the neareft to the piace where &c. within one month after 
7. E. 4. iS. a. St»mf. the riot made. And becaufe there is no word in the ftatute, 
ronc^^ji* x.Cro. act! ^^ ^X complaint, information, or notice is neccflary to be 
7«.Co. ^..b. . . oiade^ ^it Vf2& moved by feveral that they are bound by law 
' ^ to take notice at their peril upon pain of forfeiture of one 

hundred pounds. Yet divers of the Jiidges were of a contrary 
ppinion. Therefojre juarg well the words of the ftatute, 
which is 13. /f. 4. c. 7. and the law. And \t was likened to 
^n efcape of a ipurderer, the tQwnfliip fliall be amerced for 
tile efcape if it was in the day-time, although the oiurder was 
committed in the fields of the city, or a lane &c. But it 
feems reafonable that notice or complaint {hould be made to 
C'-H^wk-?-?- 397-? the Jufticcs,for fqistheftamfeof [i^O^-a. [C.2.] of for- 
cible entries, of which mention is made in the faid ftatute of 
25. H. 4t Alfo the JiKlges of aflize are in the like penalty 
if fucb ^ riot &c. be committed in their prefence fitting in 
i^ix feifions; therefpre not without complaint or nqt^ce 
given if they are abfcnt 



■»-^- / 



LQr4 Sands aga'tnji Sir Ed. Bray. 

On (^o-m. gnmted (*^) j^SCI RE facias upon a fine was brought by X^rrf 

Beading a j^« faaai to • • . Sands agai nft Sir Edward Bray knight, and a writ 

a|)u^dh!Ifer*^ior to^^ cf iflrepement was prayed and granted againft the tenant and 

/ti>rtfyasi is prohibited another direfted to the flieriff, to prohibit &c. And both 
by tbeihcriiffrDinGuu ..— . i..»»ti • aju 

ting Wood. <(«tf7vwhaf writs iflfuing out of the Bench where &c. And the tenant 

remedy? jjj^j msA^ fale gf a wood, parcel of the land of which exc- 

iitt^N.B? 61! F??. Mo. cutioij was demanded, to Sir, Jo. Gafcoigtu^ a long time before 

35- 33- ^- 3- Aydedel ^^ writ of fcire facias purchafed. And now complaint was 

JvLS^il^ iftra^ inade by him that he was difturbed by the flxeriff from cut** 

mcnt, 6. 8. 9. ^j^jg ^^ ^q^j . ^^fi what remedy ? 
33. H. 6. 6 a. M.E.3.S. ^ ' '^^ ' 

Dy. 184. b. 3. Oo. la. 
it. £. 4. 6. 7. Co. M 



(^7)^' 



Hilary Term, 4. Queen Elizabeth. [ 210. b. ] 

(27) TT was moved for a queftion. Whether a man in a a view cannot^ had, 
^ plea of land (hall have the view after a general im- I'^^^^X"; 
parlance, or not : and by the opinion of the Court he (hall fpeciJimparUnce, 
pot have it, for he takes notice of the land upon himfelf: 4*-E-3-4. 4-H.7. 10. 

. 9. E. 4. 31. b. 36.*. J. 

iind therefore he (hall not plead non-tenure or joint-tenancy 9.E.4. 27. »6. 14. 3*. 
after the imparlance^ But I^eonard^ prothonotary, and other ^ ^ ^j^^j wHutt^is! 
clerks, held the contrary of the view above by divers pre- 20. H. 7. i4.a. 35.H.d. 

%%^ 1S7. ^ Com. Dig, 71. 4.. Bac, Ab. yS. i, TermRep.syS, 4.TeRn Rrp.224. i.BUck.Rep.i094.j 

(27J Agreed by the Jufticesi that non-tenure may be pleaded after imparlance in dower; 
^nd by Anderjbn^ that he had a note, that general imparlance may make t ba4 wm good % 
but an efpeciai imparlance not. 

UiL 1^. Jof. f^ot, 210. 9. R. Marfttall and AlleiCx Cafe [ palm. 4q^. Latch. 83. ], in 
an ejeBione firma defendant imparled, and afterwards pleaded that the land is ancient de<» 
mefne, /. intending that the Court would not &c. 6Vr tbo, Orew took exception, that 
this is not pleadable after imparlance, bepaufc it goes to the writ and not in bar ; and to 
this purpole he cited Tr/ir. 4. Jot. Cterke and HumptonU Cafe [ tbui. ], where the plea ©f 
ancient demefne was di fallowed after imparlance. The Court was againft him, and agreed 
to this ditfcrence between the writ and bar in all cafes except ancient demefne, becaufe if 
Judgment be given here, the lord would reverfe it by diiceit. See Ecfi, 4> B. R.fd. 47* 
£Cro. Car. 9. poft. m^ //. 13.] 



Sir Robert Chcfter's Cafe. ♦ f an. a, 1 

(a8) l^ING H, 8. Ijy letters patent made on the firft of The patent appointing 
^ January in the 38th year of his reign, made a dif- ""J^^^ ^ 
Iblytion of the courts of augmentations and general furveyors. condition, may be re- 
* and made of them one court, called the Court of Augmen- i^and of* the bmch of 
tations and Revenues of the Crown. And he erefted eleven ***« oowLtioo ; but it is 
i*- e •/«<>ii.« J j«. *** therefore merely 

offices Of receivenhips in the kingdom, and made ordinance yoid, there mnft be a 

in thefe letters patent, that the faid receivers fliould enter in f^*fi^*^/^^'^ 

■^ ' It IS not foticited for 

their accounts, and finifli them before the end of Hilary Term non*attcndance on any 
annually, and pay the laft money of their debt determined by w'^'f^bl*'^^^^^ 
the auditor before the 20th day of March then next follow- "• 7- c iS. except that 
ing upon pain of forfeiture and lofs of their offices and of Jentwasmie.'*^***'"^ 
fuch bonds as they ihould be bound in for them. And after- [See the cafes ante 197. 
tcrwards king Ed, 6. in his firft year, by his letters patent *** * ''*' ** ^'^ 
granted to^f r Robert Chtfter^ knight^ the office of receiver 
of Efftx^ HirtSy and Landon^ for the term of his life, with 
fees, &c. And afterwards, x. in the 4th year of Ed. 6. the 
patentee was caft in arrearages in his account made before 
an auditor of the faid court, and did not pay the debt before 
the'faift 20th day according to the ordinance abovei And 
thefe arrearages appeared by the record in the exchequer* 

And 



[271, a.] Hilary Term, 4. Queen Elizabeth. 

And afterwards, s, in die 7th year of ^. & the faid letters 

patent of diflblution and ere£tion (becaufe it was doubtful 

whether they were fufficient in law, for that it was not done 

Fbw. 39$. by authority of parliament as the firft ereAiont were) were 

ratified and confirmed by tA of parliament in chapter 2. 

with provifo that the (aid letters patent (hoiild not extend to 

charge any perfon with any penalty or forfeiture concerning 

. ^^ ^ the levying of the revenues of the king, &c. othcrwife than 

Br. OfRc€ dcrant 3a ' ^ ° 

Ante, 151. b. by the law of the realm before the &id zSt they were charge* 

able &c. Whether by this non*payment the office was for- 
feited, and loft without office found of it, or not, was dcr 
^ murred in law in the chancery. 

[The property of oat- (29) Alfo becaufe in die firft year of Mary the patentee 

tithow^^ ^'^ "^^ prefent in the fervicc of die faid queen when flic was 

Kep. 113, IX4-] diftrefled at Framlingbam by her rebels, according to ftat. 

„ . ^. . II. H, 7. c. 18. Whether by this the office was forfeited 

and void without office found of the abfence, or without y^ir« 

^Co.96. facias ? And as it fecms the office was forfeited by non- 

Aotcy 198. a. -^ . / 

feafance of payment as above according to the ordinance, 

notwithflanding the provifo above. For this cafe is out of 
the intent of the provifo j but yet without a fcin facias to 
be brought by the king, if no new patent had been made Sir 
(3. Bac 743- •4- Com. ^^i, c. ought not to have been removed, becaufe he was an 
officer of record, and by record he ought to have been dif- 
placed. And fo fee obiur in the cafe of the Marihal 39. //• 6. 
[ 32. b. pL 45. ] and alfo in the time of H. 8. ;. Micb. 14. 
jn chancery the patent of one Toly^ auditor, was repealed at 
fhc fuit of the king for breach of a condition in his office : 
fee thp cafe anteay foL 197. among the notes of fcire facias* 
And this fort of fuit to repeal letters patent has been always 
ufed without any inquifition or office firft found. (30) And 
. IX. 0.1 . 2. ^ ^^ ^,^^ forfeiture of the office by the ftatute of ix. H^J^ 

It feems no forfeiture, and yet the ftatute in part is perpetual, 
and is not determined nor expired with the death of //. 7. 
although Raftal thought otherwife in his coUedion of fta* 
* [ 2 1 1 . b. 3 t**^«s, tit. * l^arr. 8. But the fcrvice of attendance ihall be 
done only to that king by whom the patentee is advanced &c« 
and to none other &c. And there alfo he fhall not be re- 
moved without a fcire facial \ for tbcfe words \xs die a^ 
«^ and that duly provcd^^ go as well to die abfence without 
licenfc ^s to the excufe for fickneft or other impediment un- 
feigned d(c. And this is coUeAed from tbe wMe fentcnce 



Hilary Term, 4. Qiiccn Elizabeth. [ 211. b. ] 

&c. and alfo by the rehearial of this ftatute 19. H. 7. c, i. 

and this by the opinion of both Chief Justices, and the ^' ''•• ^• 

Chief Baron of the Exchequer, and A, Browne, Juftia. 

See more of the o&atter of this o&cc^/oL [216. a« ^/. 55.] 



{31) JF a jury in a lect, after oath made to prefent the ar- a ktt jpiy refufin^ to 

ticks of the leet, refufe to make prefentmcnt accord- P«fent kcofding to 

their oathSf the ftcwti4^' 
ing to their oath, the fteward who is judge there may aflefs may iet a fine on them. 

a fine upon each of them at his difcretion for the concealment 2!^^ **)* ^^SJ* **?' 
r mage of oopyholden in 

and contempt: and if it be a jury or homage in a court baron, a court baron, it is « 

it is a forfeiture of their tenures, if they are copyholdere, ^^ ^ ****^ *•' 

by the opinions of Catltn, Dyer, and A.Browne. See KitciieD990. 

thelilce M.e.i^j. of the now qucen,yi/. [233. b. pi. 14.] J; J^ 5- \''^f^^ 

43. a. 8. Co. j8. b. I. Ro. Rep,33. 74- iRoU Abr. 506. [4. Com. Dig. i6t. s. Bac Ab. 503/504. 
X, Com. Pig. 5»3, 5M- & I- Bac Ab. 4S3.] 



(31) Tr/if. 1. Car. B. R, Grey v. Uiifes, Rot, 33. [ Litch. laa.] divtra rtfolmions con. 
cerning forfeitures of copyholds, which fee Eafi. a. Car. B. R. fiL 8, 9. if t copyholder 
be demanded to do his ferviccs, and he agree to do chem, but do not, that this \% a for- 
feiture. If the lord dema..d his rent of a copyholder, and afterwards appoint a day and 
place within his manor for payment of it, and he fail, this amounts to a wilful refufal and 
torfeiture. When the lord demands fuit of fuch a mill, and the tenant refufcs it, it is a 
forftiture. 9o if a copyholder ereft a mill i^a his copyhold, this is a forfeiture. 



(}2) TN error in B, IL to reverie an outkwry it was af- ^.^ returnable wmft 
figned for error, that the roll of the award of the ^ftA«c«»«>t<«d<»tte 

rou as ictttniabic 9B€tb» 

iifiient teftified that the writ was returnable 9&. AftcL and ACttmii. Defendantout. 

the writ of ixigint was made returnable mn/e Michaelhi {j^ei^tto^^^li^ 

and at the fifth county court holden between the o£lave and the record u to be ere- 
the mondi, the part? was outlawed. And as it fcems, this 

7. E. 4.15. 46.E.3. lo. 

was erroneous, for the Court ought to give ^th fooner to Mo. 71a. jacCro.53q. 
die roll than to the writ, and by the roll the writ IhaU be [SceCka Elii. 761.] ' 
controlled and warranted accordingly ; 2« ^. %»fil 1 2. [ i f . a. 
pL 24.] in error by Barret^ s. that the roll ought to warrant 
the writ) although the docket or remembrance of the clerks 
accord wi|h the writ. 



Eailer 



[ 211. b. ] 



Eafter Term, 

4 Queen Elizabeth. 



The keeper of thecal (33) A QUESTION was movcd for tbc Lord Keeper of 
cjanceUor, mayap'^ilrt *e Great Seal by the Queen's Attorney at Ser^ 

(omoiiilioiiera to hear jeants Inn among all the Judges : Whether a commifnon of 
And determine piracies . . .-..., , - ,. 

under 18. H. 8. c. 15* oyer csr terminer of piracies committed upon the lea according 

* '• ^''^ to the ftatute of 28. H. 8, c* 15. by which commiffion di- 

fcnk Cent !^c 8 s c ^^^ ^^ comdemned of piracy, and have their j udgmcnts, and 
II. Co. 59. yet ftayed pf execution, be good and fufficient in law, be* 

caufe the four perfons who are named in the cpmmiifion with 
the Admiral or his deputy were pot named by the Lord Chan^ 
cellor of England for the time being, but by the Lord Keeper 
of the Great Seal, &c. Andbytheopintonof theCniKF Jus- 
tice of the Common Pleas, and the Chief Baron, Juftice 
Whipdon, Juftice Corbet, Juftice* Browne, Carus, 
^een^s Serjeant^ and GerraRD, 4ttorf{ey General^ tjic 
commiffion is good enough without the nomination or ap- 
pointment of the Chancellor, if there were one, becaufe in 
granting commiffions it is not a judicial aA, but only a mi- 
nifterial aA : and the intent of the ftatute was, that the lUng 
fhould not be troubled with the noinination of the Commif- 
fioners, but the Chancellor ought to do it without warrant. 
And the neccffity of juftice is fuch, that although there be no 
Chancellor or Keeper of the feal, the prince ought to puniili 
fuch crimes; wherefore &c. But Catlyne, Chief yujlice^ 
and Weston, J. e contra^ becaufe this is a penal law, and 
fliall be taken ftrlaiy. 

The ftitute of 5. El, c. 18. makes the authority of the Chancellor and Lord*Keep^r to 
be all Qne ; before which the Chancellor had not always the cuftody of the fcal. 



*[ 2i2»a,] 

Aot»,20i.b. »m5.so3.b. 
Mo. 90Z. K. 71. 



f^G. I. Ml. ^7.] 



(a) 28. IL 8. c. 15. 18 altered by u, U 
ii.W. 3. c. 7. amended by 18. G. 2. c. 30. 
and by 32. G, 2. c. 25, §. 20. a feifion of 
•yer & urmiuer and gaol delivery for the 



trial of offences committed upon the high 
feas within the jurifdi^ion of the admiralty 
of England, (hall be holdea twice in every 
year at the Old Bailey, 



rum 



fiaftcr Term, 4. Queen Elizabeth. [ 212. a. } 

Paramor's Cafe. 

(34) l^OTE, That it was agreed for law in attaint in J^^^J^^^"^; 

Kent^ againft Paramory that if the defendants in to fuppoit their verdia, 

attaint give new matter in evidence to affirm the firft verdiS ^^J^^^'^J^ 

which was not given before in evidence to the firft jury, the not gWe in evidence any 

plaintiff in the attaint (hall have his anfwer to this, and dif- Dy. ^g,, ^ ^^^ ^^^ 

prove it as well as he can : but he cannot give otiier "evidence, ** -^^- "• »• ^^ -^b. 

or reinforce the evidence firft given with more matter than 3. Mar. 129. b. 7.E.4. 

was given and difdofed before, ?^ »i /, 

^ [3.81.0001.404. Bill 

Ni. Pr. all. J 



(35) J^EMORANDUM^ That in EaJlerTtrm 18. E. 3. in ,«^>„, ,in^t the 

amons the notes of fines it appears, that a tenant ^*'**"* attomcd a« to 

/. r i.r ^ X. t Jn r ' .... P*"' *"^ cJaimed part, 

for term of life conies by the grand diftrels sn qutd juris in fee, yet the fine of 

clamaty and claims to hold the tenements for the term of his ** '^^^^. '^*» '^^f- 

' ed. But in per ^ua jtr^ 

life, except ten acres of land which he claims to hold to vintf.whcre it was found 

himfelf and his heirs for ever ; and as to the afore&id tene- ^.l^t wITillSoff^'^ 

ments (except the aforeikid ten acres of land) he attorns him* 'x ^^ <he refidoe. 

fclf, and afterwards the parties by their attomles pray that i. Co. 68.** 32.^34. 36. 

the fine may be ingroflfed. And the whole fine was ingrofled, ^' ^- *3- a. 14- a9- 

note,' without the exception* And yet in per qu^ftrvitia it 7. n. h. '^ '^t. is! 

was found by verdiiEl that one tenant named in the writ did '• "• ' ^7- »• Py. 135- 

^ 209. • 

not hold by fervice on the day of the note and fine ; there- [ But by 4. Ann. c. is. 

fore as to this let it not be ingroffcd, but of the refid«e l^J^^^^^^^'^^l^ 

only, &C. unnepclTtfy. See DougL 



(36} YT was moved for a queftion. If the fberlff has if the Aeriff f«tum a 

returned a refcous made from him by the party and "u^'o^v^^^ 

others, whether they Ihall have a traverfe to this return, or 7.^7.4.6. i9.E.«. 

not. And as it feems, they fhall hav^ it. And fee this in Execuf. 147. 3. 13. 

' H. 7. 15. a. If. b. 3. 

Lih. Intrat, foL 58. But there it appears that the refcuers 8. e. 4. 10. b. 15. b. 
rendered themfelvcs in court, and were committed to the *' ^* ^* "' ^ ^' ^ 

A refcous is madp, and afterwards the flieriff arrefts-the party, and returns cc^ corpvSf 
upon affidavit no attachment ihall iflfue, for the return was cepi corpns, but he fbali be 
b<5und over to the aiBzes. Micb, 3. Jac. B. ^. 1 1 . //. 4. iz. b. It was refolvcd that upon 
a iasiuu to take a freeman, if the fccriff return a refcous againft eight, they being in ^^- 
minfler Tiall^ the Court awards that they (hall be committed to prifon, and ftal] pay their 
nnety and thev were not admitted to their traverfe, by the rule of <hc court.* And per 
Williams, ta<fy Rnffiift cafe [Cro, Elii. 780.] was ruled accordinglv. rfut if the re. 
turn was falfe, an a^^ion on the cafe lies againft the flieriff. It feems from this that the 
Astute ITeJi. a. c. 3^. is onl^ in affirmance of the common law\ 

I Fleet 



[ 212. a. ] Eafter Tcrmj 4. Queen Elizabctli. 

Averment, 17. fi^^t at the requeft of one who fucd for die king, and there 

R.777. Jo. aoi. . « * 

5. 18. £. 4. z. 1. 5. a. in cuftodj they traverfed the refcue,^. non culp. per patrianu 

\^'Xl\v H.'l 7. ^^^ *^ ^**' ^'^^ *"^ f^"" *® '^''« ' ««'''^- And upon 

a». Py. 349. Pkliii. this he was let to mainprife. And according to diis m M. 

^^^ 13. R. 2. [Fitz. Ab* TiU retorne di vicountj 74,^ the (heriff 

returned upon a capias^ cepi corpus^ and delivered it to the 

conftable of the caftle of S. within die dune county, and an 

abbot came thither with force and arms, and retook him out 

of his cuftody &c. And upon this a capias was awarded 

^ [ 212. b* J againft the abbot, who came by mainprife * upon a fuper^ 

fiieai out of chancery, and pleaded not guiltyl And he 

4». £. 3. 1. b. was received to traverfe notwithftanding the return of the 

7!^ EL* HI. ^ Fitj. flicrifl^f and made his attorney, becaufe he came gratis^ out 

iM. c. of cuftody; but n9ti the (heriflF bad charged himfelf by this 

return pif Curiam^ becaufe he had die body at one time &c« 

And fee the ftatute of Ifyt. 2. c. 40. [39.] which iays, 

^ jtMd ifpercafi the Jheriff^ whim hi c^nuth^ d^fimd nfiftmnce^ 

3. E. 4. «3. « hiJhaU urtifj U the Court the names oftht refifters^ atitrs^ 

ai I. b. ** confintirs^ eommandirsj andfawunrs^ and by a wrttjudtctal 

14. Jac era 419* a ^i^j, fiuttt be attacbid by their bodies to appear at the Unfs 

TS.^^^M?th2^<!afci ** ^•*"''» ^^ ^f^'^^ *' ^^^'^^^ ^Z*^* r^/^tenff they fiaU be 
coUeaed in 5. Cam. ^ punijbed at the binges plea/nr^.** This word conviH proves 
^e^kX'ji'B'S! *« they may have a traverfe &c. according to H. 13. iff. 4. 
Ni. Pr. 63. It feeim tra- R^. 3. in^/r placita regisy by jttfrrf C atlyn, where the de- 
^'^'^ **•' fendant acquitted by niji pritts went without day, and qu^tre 

pJUh. 17a fj ^ jj g f Keilw- 165. b. pi. I.] in one or odier of the 

Benches a traverfe to refcue returned, received, and allowed. 



H.a.£llz.Rot 716. 



Robert Read againjt Thomas Lawnfe and Dorothy 
his wife. 

The kflbr of Und tad (37) A MAN made a leafe of a houfe with divers imple- 
^"^l^^l ^ ^^^^ contained in it by indenture for a term of 

nudeaiffoffiiicntthcfT. years rendering a rent, and afterwards the leflbr entered upon 
tered^upon hinu'^The ^ '^^^^ ^^ oufted him, and enfeoffed a ftranger in fee, 

(37) M. 33. 34. Eis%. B. R. cfiterea E. 33. Eiix. JL JL Rot. 337* ICto. Sliz. &$$•] 
Emoft and DorotbyhU wife* plaintiffs, io debt for performance of covcnanu* The cafe was, 
A man leafed cena'm land and ftock of (hecp for years renderiog rent, and afterwards apoa 
recogniiance made by the lefTor during the leafe the land is evicted : and adjudged mac 
there (hall be ne apportionment of rent, and the leflce ihall hold the; ihcep without way 
allowaoce. And Lord Wray faid, that Co it was refoWed before invC A for the rent 
was in its creation entire, and incident to the reverfion, and tt was reot-fenricc, and by 
evidionof the land and reverfion it ceafcs to be a rent-fervice, and therefore^ it is gone 
altogether* Th^ books pro^ and eon. were •fr i. J£ 6^ 9. £. 4. r« Dj. 56. 

and 
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and the termor re-entered, the feoffee died, and his heir for ^ff^ ^ "f^ W^ 

debt for the whole rent, 

rent arrear afterwards brought debt againft the lellee for the and there fhaQ be m 

entire rent. And firft it was demurred in law to the decla- apportionment, 

ration, and it was argued at the bar ; and afterwards the houndVpiect-ftreeT" 

demurrer was waived by confent, and an iffuc joined upon g^njofc^ ^ ,g ^ 

the feoffment; and it was found in London at nijiprius the [,. And. 4. BcnL 81. 

lafl Term for the pfauntiff. And a Cupa advifare vult was ^- ^-3 

entered until this Term; and now judgment was given for "buIi^ *oi. 

the plaintiff by Weston and Dyer, A. Browne being sH-s-wt. a.H.5. 

abfent: for they diought diat the aAion lay for the feoffee J'g. ij/j/ao. andts! 

notwidiftanding that no privity &c. and diis by 5. H. 7. i3-H.7.m6.b. 3.00. 

[t8« b. pL 12.] where the devifee brought an a£tion of debt. %%, h. S. 31. a. #.Coy 

(38) Alfo that die rent was not extind becaufe it was inci- 7o-«. 69- •• 

dent to the reverfion, which is now revived ; by 9. H. 6. ^^ r .- ^ 

' i,. ^* ExtingttiAment, 3. 

[i6. b. pi. 7^] And a](b, although the feoffee (hall not have 30- £• 3- r 14. H. S. 

the implements, fliU the leffee is not difturbed of his intereft ^,J; ^ "* ''^"^ 

in them, but (hall enjoy them during his term, and then the [ciib. on Rents, 175. 

leffor or his executors ihall have them again, and there (hall ^«-^b. Tit. Rent, M. 

^* / and fee I. Teim Rep. 

be no apportionment of the rent in this cafe, where there is 310. 710.] 

no eviffion of diem by an elder title, as it is in I2. or 13. t%, H. 8. n. b. 3$. 

H. %.[!%. H.%. 11. b. pi. 5.] but die rent above (hall follow f ^'^^^^^ ^^j^^ 

die rever(ion of die land, which is more wordiy, and not the Br. ApporL 7.. 

reverfion of die chattels. See the like, 9. E. 4. [1. a. pi. 1.] \i^\^^ j^,*" ^* 

and 21. B. 4. [28. b. pL 24.] And yet in diis Term defen* I.H.S. Cia s6|.is> 

dants in the cafe above brought a writ of error: quitre the 

event thereof. And the errors were, that the fiud rent was 

extind by die oufter of the termor, and feoffment &c« ; alfo 

becaufe Riadi made no title to the implements, but only to'p^ ^ 

die reveriion ; and die third error was for the uncertainty >• 3<- H. 6. ^5. t^ 

6f the county aforefadd *, /• MiddUfex and London^ for the [ * 2 ( 2* a. ] 

leafe was fuppofed to be made in the pari(h of Saint Martinis [t. Lev. 1x4. %. Sn^ 

iff thi FttUs^ which is in die county k^ Mddlefix, and die Jij *' '^^ ^^' 

Gnybound in London j and die adion of debt was brought in 

Middhfix. 



In Cub\ WAtft*. 



{39) TT was found by ofEce that H^. diedfeifed of a manor where a man diet feiftd 
holden of the queen in capite in focage, and alfo of ?f ^' **!^**f" ?^ ^ 

kin^ M ctfiie m lofa^c, 

odier manors holden of others by focage, his heir of full age. and alfo of other hn<U 

Thequcftion was, whedicr die queen (hall have prerogative ^tH'h^^^'^ 

of the primer fiifin of all the manors, and the heir driven to age, the king ihaahav» 

fue 



[ ai3* *•] Eaftcr Term, 4. Queen Elrs^abeth^ 

yrimer feififiof aili b(it fue wt Iivcry of all the manors, or but of that only which 

^b!^^ oniy^wiifS ^* holdcn in capite. And as it feems to me, the queen (hall 

trr holden « ca/ite; have prifttir ftijin of them all, becaufe no other perfon,* s, 

pSw^io *b 40 b g"*rd'^ J^ chivalry or guardian in focage, is entitled to 

7. Mar. »3. b. 20. £L have the profits of the land after the heir comes to the age of 

Sud^din^*^^* ^ fourteen years- And the ftatute of M^irUb. [52, H. 3.] 

B. N. C. 3**. c. 16. and di prarogativa regis [17* £. ».] c. 3. are general 

for the primer feijin of the inheritance which is holden in 

capite. And fo thought Stanford in his Treatife de fret* 

rogativa regis^ c 3, yet he puts a quare. And FitxheT'^ 

herty in Natura Breviuntj foL 256. is not againft this 

opinion, where he puts a cafe, that if lands of focage tenure 

Stimf. Pwrog. 14. ,•;, capite are feized into the hands of the king with other 

Fitr. N. B. 13. b. 14. ''^ • 

B. N. c. 188. lands holden of others by other fervices, the other lords fhall 

have oufter le maine una cum exitibus of the lands holden of 
them, and this cannot be intended but of lands hoi Jen of them 
by knight-iervice, for otherwife they have no reafon to have 
the profits. (40) And note the form of the writ of diem 
clauftt extremum is general, and therefore intendable as well 
of focage in capite^ as of knight- fervice in capite. See the 
form of the writ thereof in' Nat. Brev. Fitz.fcL 252. But 
note that the precedents of the exchequer are to the con- 
trary, i. that livery (hall be fued only of the lands holden 
in capite of the king, and an oufter le main una cum exitibus 
for the refidue holden of the king, or of other lords In Ibcage, 
as appears in the liveries of Thomas Lewknor^ 19. E. 4. 
Rot. 10. and 13. and 31. //. 8. R^t. 5. for the heirs of 
Kitchen, fo. 129. Daniel. And in the firft year of king H. 8. after the death 

Br.LiTcry,6o. ^f j^jgtotty and xo. H. 8. for ff^ayte. And it feems by 

thefe that the efcheator had feized firft all the lands of fucfa 
tenant in capite according to the writ of diem claufit extre- 
muMy but now all thefe liveries are out of ufe, and every man 
[By i«. Car. a. c. a4. in cffcd driven to fue fpecial livery. And this queftion was 

aU feudal tenures and j^oved again in the court of wards, Eaft. i6thof the prcfent 
their confcquencesifvere ^ , , , , ,. /l „ . ^ , 

aboIUh^] queen ; and then ruled that the livery fliall be of the tenure 

in capite only^ according to Brooke Tit. GareL 97. and Eetft^ 

^' ^ ' 20. of the prefent queen, for the heir of Cbri/iopber Co- 

ningejbj in the court of wards. 

Hilf x^.£/. Ckt*. U^ard\ ♦ Priif/fy's cafe, fol. 120. by the Judges, that for tenure in 
ibcage in capite livery (ha)l not be iued of other lands holden by mean races, but only of 
thofc holden in focage in ca^iUy and fol. 411. fuch heir (hall not fue lircry if he be within 
^ age of fourteen a; the death of his ancedor, but ouficr le maine. See my book uf Wardst 
LI, 87« and 49- 

Parker 



feaftcr Tcrm^ 4. Queen Elizabeths * [ ais- b. ] 

Parker agMufi Poynctt. 

« (41) 'J^HEhuffeindand wife being feifed for the term 2^t'^^iL"S 

of' the lift of the wifcj remainder over to a levy a fine cM.fff« with 

ftranger in tail, Remainder of the fefe alfo to the ftme tenant hu/bJS^ttTriiercmain. 

in tail, a fine upon a writ of covenant brought by him in ^^ "»«» ^ho rcndtrs 

remainder complainant agatnft the faid hulband and wife livn of botd, i>D the 

deforciants, was levied in the fccond year of £. 6. by which J**^.^^ ^ ^"^ ^f 

' / hini in rrmaindcr, the 

fine the hufband and wife acknowledged the aforefaid tene- lifuc in tail may avoid 

ments to be the right of the faid compkinant as thofe which j^g^^ -i 

he had of the gift &c, with a releafe to him and his heirs for Beni. in KcUw. i ^ ^^ 

ever : and by this concord the other who was tenant in tail "^ ^ ,, ' "J 

remainder as above for this acknowledgment &c. granted a Bendlofc» «5- cap- *?• 

rent-charge out of the lame land to the hu(band and wife Where tenant in tail 00. 

during their lives ; and this fine with proclamations accor- \ "cccpts a fine, knd 

° *^ then granu and icijdera 

ding to the fbtute of 4. /r. 7. [c. 24.] And then the wife armtottto£it,theifliie 

dfcd, and afterwards the tenant in tail had ifllie and died, and ^^ ^ ^^[ 

his ifiue entered, and the hufband diftrained for the rent ; and '« f^ ^^fd, 

tiie farmer of the iflue brought replevin, and upon a cog- Br**Finc$^u^, ic6. 

nixance and bar to it, the parties have demurred in law "^- ^">- J*^- 69^- 

. . I . f .1 . /I • ./T* . .. 44- E. 3.22.3. 8.H.6. 

whether the rent be determmed againft the iluie m tail, or 13. a. Pbw. 141. a. 

not. And the cafe was never argued > but by the better ^^^' Vf * ^«^?» ^^' 

9 ' J a. 1 1. H. 4. 84. b. 

opinion, the iflue {hall not be charged by this fine, where- But it feems that th« 

fore the matter was quieted by thfe arbitration and induftry [rtI!w^^tl^'«!Jon 

of BendhnveS'i who was the counfel for die defendant. A ^"^ *" <• Co- 94- b* 

fimilar matter was argued in B. R. upon a demurrer in law 10. co^ 37. b7 Mare! 

betv^'een , Attcb. la olF the prefcnt queen ''<>'^i:n8««»'» "^^ 

Xpoft. 279. a. pi. 7.]. the cafe of t:.t^^ a^ted 

that the iilue Ihal! not 
be charged by this fine. 
[Shep. Touch. ij» 14, 
a. Bac. Abu 531.J 

t Orig. ai^\ 



(42) TLfEMORANDVM^ That Anirm BiHifihy of die The office of uiher oc 
^^ county of Lincoln, holds by hereditary right the t^^^^^^ 
office of u(her of the exchequer of our lord the king, with ^nemtf. 
£vers other offices belonging to it, tme. offices of ulhers and ^^^ ^' •' ^' ^ 
cryert 'mQ B. marihallSf ufliers^ criers, and % bor^hifursy sh 
ia each of the iters of the Juftices itinerant witfaih die king* 
dom of EngUmii and five*pence every day in the receipt of 

Kl Iht 



t 113. b. Il fiaftcr Term, 4. Queen Elizabeth. 

[ Madox Hiit of the ^^ exchequer aforefaid, to be taken in the faid office of 

Exch. VOL ». fixHn p. ufljg|. ^f ^^ exchequer of our lord the king by grand 

feijeancy^ and it is worth annually twenty marks befides 

repriials. And this appears in the record of the exchequer 

of the fiimet of E. 3. H. 4. H. 6. and E. 4* 



J'urden againft Ap-howel, 

and 

Feron againft Afliton. 



AW«offixty2^iNrafded (4^) XtOtfi, That Mich. 15. ti. 8. in iWW/. before ttie 

inappcaiof robbery, and j^j ^ ^^/^^ ^f f^^^ ^^g feranted in an appeal of 

in a))p<al of robbery fe- , L ^s, r a t f 

venty-five jurors re- felony and robbery between 7. jurden and L. Ap-hgwrl^ 
MmeH on the panel ^^^^j ^^j^ y. ,^ //. g. between F^roH and y(/hton, in an appeal 

15. 18. E. 4, 33.b. 6 b. ^ . "^^^^ 

7. H. 8. Cro. 178. of robbery the fheriiF of 5«rr/y returned (eventy-fivcjurora^ 
Stamf. 1 5 5. a. 14. H. ?• 
7. a. Br. Oa© Talcs, 8. 

^7. H. & 12. a. I iiPWlWWWWil I 

[2. Hawk. 575. 3. Bac. 
Ab. 245.] 

Digges' Cafe* 



Ifzcafiasurhgatum go (44) A CAPIAS UTLAOATUM was awarded to the flieri^ 

irto ATMlSx aealnrt a of Middlcfex agaihft IVilltam Dlggis^ late of Lon^^ 

defendant called late cf , . , t n t rrr^u- ta- r- xt 

Urdrr.ari^iiltiiuiofM. ^fl«, gentleman, otkerwij: called William Dtgges of Newtng^ 

in thf courtfjf of K. and ^^„ /„ ffjg county of KenU gentleman, outlawed in London 

the pr.Klamations were .-^ ° iti/i_'i*«*» 

in K, when in faft he ofc and a writ of proclamation was awarded to the iheriff of 

wascornmorantinAf-j/- j^ ^^j returned fervcd. And now this Term came the 

dj: '• x", he n^ny avo:d the ' 

outlawry under 6 H. S, faid Dlggcs in cuftody of the fhcriff of Middle f ex by a cepL 

error ^* °" ^^* ^ corpus^ and pleaded in difcharge of the outlawry that he was 

Put if the afVIon be commorant and ccnverfant at the Vill of Saint Katharim in 

ty^han Io»</'.ii or ^r^. the aforefaid county of Mtddlefex* on the day that the 

^//rrr, the prodama-ions exigent iffued, in which county no writ of proclamation was 

need pot be where he is ' * 

commorart, and if lie award«d according to the ftatuteof6. H* 8. [c. 4.] and as it 

be wrong named in the ^^^^^ j^ flj^|j ^^jj ^^^^ ^^ j^^ f^^ ^^^ ^j^ ^^ ^ 

wr.t he may avo.d it by '^ ' ^ 

t)io /iatute of add.t.ons. is no part of his fir^name, nor is intended part of his name : 

* [ 214. ^-J and therefore no proclamation ought to have ifiiied to the 

[Beri. 122.1 1 (heriff of Kent as it ought if he had been exprefsly called ia 

An^Berl?26. 3 * the Writ, ofN. in the county of Kent^ or, late of AC in the 

1. Inft. 670 Dy. 206. county of Kent^ for then of neceffity the proclamation f fimli 

f. %%. and 33. s8. ' t^ tbiKi* And alfo a man is fued in Kint^ and is c^Ued ofD*. 



fiafter Term, 4. C^een Elizabetbi t ^H* a.l 

• 

t>r late of D. in the county of EJ/ex; and the truth is, that t,^7.%i.'E.4.i.ioi^ 

neither at the time of the purchafe of the original writ, nor l^' !^*^ 4.^,^' ^j[ 

the day of the exigent awarded, was he ■ commorant or . con- ^- 7- «3- 33- B. N. t\ 

verfant there, but in Sujfex^ where no writ of proclamation 

is awarded, but only into EJfex : yet the outlawry in Kent is ^^^^ g^^ ' ^j^^ J^J] 

good enough by this ftatute of 6* H. iB* [c. 4.] bccaufe the 3- »« Ab. 767. And 

„__ ic© lUrtiicr Ox ci'rtffB ia 

proclamation ifllied into the county of which he was called outiawnesy 4. Burr. 

&c. and if it be falfe, then he may avoid the outlawry by the *^^^ }' Tf™ J^* 
' ' ^ ^ 499' and 4. Term Rep. 

Ratute of additions, i.H, 5. [c, 5.] But in the cafe above, it 5»i. 5. Term Rcp^ 

feems, he might well avoid the outlawryj although he was *^*''' 

called late of London-^ if he had removed his habitation into * ^ * 

another county at the time of the exigent awarded. Arid fo is 

It of original procefs in Middlefex^ s. late of the city of Wejt' 

vninfier^ or, of Wejimirjler^ but not fo of other counties. 

Note well the words of the ftatute of 6. H. 8. [c. 4.] for 

London and ATiddUfex. And as it feems the caufe of their 

privilege was, becaufe the refort of people of all parts of the 

realm in the Terms and out, is more to LonJkn and IVefl^ 

minfler than to any other place. And by reafon of this they 

inay be named in fuits againft them, of London or Wejlminjler^ »9. tt. ^. t. •> 

br, late of London or Weflndnjlery although thck habitations 

and commorancies are not there; 



^t\ "tMXf 
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jMdffMMhy nonjumm^ C4S) JLfEMORANDVMy That in Ktlarj Temtj in the 
/«r«^r«on«. H. 6. c. 9. -^ -* f^cond year of Henry 8. -R^/. 513. in a writ upon 

IS equal to a conviCttony ' -^ -'•' *^ 

and defendant ihaU for* the ftatute of forcible entries of the eighth year of H. 6. 

t'n^uJr^,'" C^- 9-] defendant was condemned by a non fum infirmatus. 

And on the trial, If the and damages by inquiry before the (herifF by realbn of the 

he ihall be nonX'iledl ^ntry aforcfaid taxied at thirty-three pounds, and for the cofts 

though the jufy be not ^^ g^^ (hillings and eight-pence, and Cur^ advifar^. And 
there, or even though , , , . -J? 1 , t r #• • 1 

nopancl be returned, arterwarus the plaintitt recovered the damages aforeiaid tre- 

I. And. 25. s. c. bled, which amount to one 'hundred pounds, ii defendens 

I*. Co. 36! 60" ^bycri captatur^i whereof to the clerks C, s. See well, dut the 

93- *• condemnation above is a convidion &c. and fo is it, as I 

[Jenk. Cent 5. c. 8.] t^Hgye, if it be in wafte by nihil dicitj although the ftatute 

of Gloucejier [6. £. I.] c. 5. is, that be whojhall be attainted 

cfwafejhall leefe the thing wafted. (46) Alfo in the iame 

Hilary Term^ Rot. 149. it appears, that in a writ upon the 

♦ [ 2 14. b.] ftatute of ♦ 5. R. 2. [ft. I- c. 8,] after the iffue at the day of 

t}y. 423. b. 465. a. tijg jurata^ before the- appearance of the jury the defendant 

appeared, and plaintiff does not profecute, therefore both 

parties are then demandable; and in the pc^eat of nij! prius 

the appearance of the parties is firft recorded, and the jurors 

•0.48. E. 3. 18. 12. ^f '*' i^n (whereof mention is made below) being calledycame 

[See Com. Dig. Pkad« Ukewife^ who Uc. And although the writ and panel of the 

^» ^' '*3 jury be not returned, yet the plaintiff being demanded, and 

not coming, fliall be non-fuited, by H. 12. EL foL [286. a. 

pi. 44.] 



Execution awarded on (47) A LSO in the fame Hilary Term^ Rot. 152. executioa 

/«./«. in C.^. the de- jj default was awarded in fcire facias upon a 

fendant being in the . \ . j . j /• j ^ / a a 

Fleet for another caufe, judgment in debt : and the defendant, after the year anddayy 

'^^tiZI^', '■ <■««■• y^'^ afterwards, yt^ in the Fleet for another caufe, 

on examination prov- and by habeas corpus he was brought into the Bench, and 

?i^^^fttZ^. being examined by the Court whether he was the perlbn who 

mitt«d in cxMvtion ^gg condemned as above, he admitted it| wherefore be was 



Trinity Term, 4. Queen Elizabeth. [ 214. b. ] 

totnmitted to the fame prifen for die faid condemnation, without fc'n facias^ 

, . .« « '^r t " i' t 11 though more than a year 

there to remam unul &c« Nifti this after the year and day, ha^^ intervened. 

without a ncw/cir^/tf«Vfx. ' S^^''J»' 306. 14.1$. 

-' J H. 7. 18. b. 5. Co. S8. 

[2.Cn>mpt.Prac loi.] 



Stone's Cafe. 



(48) A MAN committed two felonies on the fame day. Where •prifoncrU in- 
and for one of them he may have clergy, and not ^f^^^^^J^jf o! 
for the other. Firft, he is indited of the felony, for which thcr clergyable, and is 
the clergy lies, and arraigned of it, and pleads not guilty, and foJndpuity, ^itji ut 
is found guilty, and a(ked for the book, and the book being ^/*ncw, hcihouWnotbe 
delivered to him, note, Ugtt ut curtcus\ and this is entered ^ir«rj« entered, tui hei$ 
by the clerk, but no mention of traiatur ordinario \ and yet *'^*** ^"^ ^ ^"^^ 

•' ^ ' ^ •' crime, as it would dif- 

he is reprieved without judgment. And afterwards at ano- charge him from that 
ther fcffion he is indiaed for the other felony, and is arraigned ^L? J^[Jt"u^ 
upon it: and he pleaded not guilty, and tvas found guilty, conviaion. 
and there fought the bode and had it, and he read, but is not ^ \ '^'^^ \^ ^'^ ^ 
burnt, nor delivered to the ordinary : and all this \% entered 6. h. 4. 7. b. vidt 
^ith a Curia advifan l^c. And judgment has been reipited Hob/290. ^ ^ 
for a year and 'more. And now the queftion was moved by ^umf. 107. b. 
the recorder of London before whom and others the plea was, rcarth. 17 iS 1 
whether he (hall have judgment to be hanged, or (hall be 
delivered to the ordinary as a clerk convi£t ? And \f, was 
well debated at Serjeants Inn^ by all the Judges of both 
Benches, and of affize, and feven againft feven, s. Catlyk, 
Chief JuJUce^ A. Browne, Juftice^ Bendlowes, Poun- 
TREL, Welshe, and Harper, Serjeants^ andGERRARo, 
Attorney General^ held, that he fliould have judgment to be 
hanged, becaufe no judgment of clerk gonvi£l was given 
againft him. And alfo the fecond offence for which he was 
arraigned (hall be intended beft for the queen, x. diat it 
was committed after the firft arraignment, and then auterfoit$ 
convt£i cannot help it. But Dyer, Chief Juftice of the 
Bench, Saunders, Chief Baron^ Whyooon, Corbet, 
and WestoSj Jufticesy and Carus, and Cholmeley, 
Serjeants^ to the contrary, becaufe the refpite of the words 
tradatur ordinario is the dtf fault of the Court, and ought to (1. H. H. P. C. 253, 
have confecutively * followed the entry above. And alfo his ^ -' 
life was once put in jeopardy. And it (hall not be intended [ 215,3. J 
that the felony for which the clergy does not lie was com- 3.infl. 213, 
inittcd afte;r the other, becaufe it is fuppofc;d by the indiA«> 
|l r 2 menu 
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ments to have been done all on one day without (Priority oC 
time, aiid then^ in favorem vita^ the beft (hall be taken. 
(4q) And this care was the cafe of Stone^ now a prifoner in 
Newgate^ who robbed my lord Treafurer at Juftin Friars* 
9X.EI3.5. ^^^ Devyck his fervant. And note, although the felony 

$tat. 8. El c. 4. cont\ above, from which clergy is taken away, was committed after 
j8.H.8.a. Hob.293. the other, yet if the feloa for the other felony was adjudged, 
in law as a clerk convift, although he was not delivered to 
^umf. 66. b. xo. b. ^^ ordinary, then he ought not to have been arraigned upon 
f4. BL Com. 373«, the laft indictment, becaufe by this convi£kioa he is difchargec^ 
374*] of all other felonies by him committed before this convia:ion. 

^l^x^iu A^^ ^^ '" ''^'"^ Stawfordt fol. 108. that he ought to be 

charged with all crimes imputed to him before he has his 
clergy allowed, or at leaft departs from the bar; for on the 
fame day, and as foon as t>)e Court have recorded that kgit 
tit clericusy he fliaU be called the prifoner of the ordinary, 
although he be returned to the pritbn whence he came, or 
elfe the ftatute d£ cleroy 25 £. 3. c. 5. would nojt be obferved* 
(50) And note, the form of the entry upon a cfeira of clergy 
(according to fome) i- thus, s. et tradito ei libro legit ut cle^ 
ricusy ft traditur ordinario ; and not a judgment made of it^ 
Hob. t9f. J, idea tradatur ordinar isfc. See in Nat. Bnv. Fits^ foL 

66. in a writ d^ cautione admittenddj where clergy was allow- 
ed, the ordinary being abfent when he was demanded, for 
which he was remitted to gaol, and a fpecial writ out of 
iS El c 7/ chancery 4ire(^ed ^o the Juftices of gaol [delivery] at the 

JUft. Ciersya %%• fuit of th« Ordinary, that they ihould command the gaoler to 

deliver the clerk to the oVdinary &c. But it is (aid by the 
clerks of the King's Bench, that the form of the entry of a 
[Sec note (a) to Dy. clerk convidl is, ide^ tradatur crdinario in the King's Bench^ 
• P** .<( Note this. And afterwards, s, on the aSth day of Afjy^ in 

the eighth year of the prefent queen, the faid Stone was 
indided for the murder of Agenor^ who was the Ton of the 
faid Devycky and principally privy to the fdid robbery, the 
next day after the offence committed, which was in Jpril^ \xv 
the firft year of the now queen : and the murder was com- 
muted at Maryhone Parky and there the body interred at a 
pond'hcad. And he was found guiity, and had judgment 
that he ihould be hanged ; and this was on the accuLtion of 
Ifhitney and Durante prifoiiers in Newgate for debt, on 
f«.If2wk. r.C 604] &tone\ own confci^ion, at a time when the prifon was to 
have been broken, and an efcape to be made by the device of 

Stone 
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ttofu &Ct But the execution oi Stone was rcfpited by com- 
mand of the Chief Justice; but at length he was exe* ^ 
9Uted, 



[•2T5.b.] 
(51) A N ifluc was entered of Mtchaelmas Term laft, and A vemre faeim cmm fr^ 

2L venire facias awarded up©n the roll, returnable ^^ **d^nSit*^^but 

on the oSave of Saint Hilary^ but no writ iflued, nor in where he i« ador, or 

Hilary Terrn^ wherefore defendant prayed a venire facias cum ^ default in the pl«n. 

provifo * returnable on the morrow of the prefent Trinity, and ^'ff» X^' ^'^ ^^^ ^"^' 
f . . ^ . , . .- ,. , ,- . ficcs for the whole fuit. 

nad It. And plaintitr perceiving this, prayed alio a venire But if after defendant 

facias returnable on the fame day, and had it j which writ »««.»» fucd that oMt, the 

^ - y J » plainuff fue out a ^mre 

was ferved|and the panel ^eiarned upon it now, and nothing faaas which is ferved, 
done with the other writ cum provifo : now the defendant |[" ^ ^^^ ^^ ^ ^[ 
prayed a habeas carpora with nlft prins^ and with a provifo re- f^^^^ «^>* «« »i^ P^^ 

If . n ^ »*•• f f * 1 « fw»:^/M;r,o Without frefli 

turnable on the odtave ox Michaelmas next. And Browne /..,:^,f,ncenoaeappeaii 
thought that he might have it, bccaufc plaintiff once made on the record. 
default in the profecution of th.- venire facias^ and this fuf- ^'g ^^^ ^^^ ^jj^J; ^^^ 
tees for all the procefs, to be prayed with provifo* (52) But lox. 
as I think, he fha.l not have his requcft ; for here appears pt* -,7 a^u8.2S4.«t 
no lacheS'i or default in the plaintiff of record, but only by 
parol, becaufe the writ which was with provifo was not re- 
timed, but the writ that plaintiff fucd out ; otherwife it 
would have been if the writ with provifo had been ferved. 
And fo feemed it to Leokarp chief clerk. But if plaintiff e^^ prj^,^ ^V ^65^68! 
■ will not fue out the niftprius this Term, the defendant at Lent 
may fue out one with />r5^/yj. See >*»//. 3. i/. 6. M.S.H.6. ai.H.6. NifiPrius9. 
[6. a. pi. 14.] 16. H. 6. [19. H. 6. 46. b. pi. 99.] Eajl. 33. gr^tVeSt^" s^ 
i/* 6. [14. pi. 3.] H. ai. H. 6. [22. b. pi. 2.] for thefe writ$ R. 300. 14. H. 7. 7. a! 
with provifo. And it feems much of this depends upon the ^^ '"'^^''^' ^^ ^' 
difcrction of the Court, but for the greater part it is not [3. Bac Ab. 146. and 

erantable for defendant, if he be not an aftor as well as the ^^^ ^^ *!f "^ '^''^' 
^ , . ^ • & i.Croinpt.pra/c.ax9.} 

plaintiff, or fome default and lathes be in the plaintiff. Sfmili 
mntey foL 193. a. and pojl. fol. 21^. and M, 14. fol. ^[iS. an4. 
^rin.'if it. EL id. 



Lord Sandes*'Cafe. 

(53) OC IRE Facias brought by Lord Sanies being un- Defendant pteading tm 

der age upon a fine levied in the ad year of H. &• fi^'^.'ay.'c.^^f^ 

to have execution of a remainder in fee as right hcix of onq " f*< /^''" ^^ /« 

^^ \. AlSamUt 



[ 115. b. 3 Trinity Term, 4. Queen Elizabeth. 

« /tfi mthaiy^^ muft M Sondes his grandfather ; and as to part the tenant pleaded^ 
^nl^^rl& ^*^f theportiis U the Jim hod nothing of the time of the fine 
>i,t to the ftatoce. Itvudt hut 9nt A. B. (!ft. And whether this exception or plea to 
**; '!" """^ ^ *^ this fine levied fiijce the ftatute 0/4. If. 7. [c, 24.] of fines 

cafe in Co. £nt. title • -r -r * i.. f -r j 

So^F^i pi Z2. fo. be good (without faying, nor any other perfon or perfons to the 
^,'b\J^' h' ^' L ^ of them or either of them according to ^e (kme ftatute) or 
M. 33. H. 6. 57. a. x8w not, was much dpubt^ becayfe no precedent had been feen 
j2.EU9i,a/^7.H!^4. of f"cl^ * fon» <^ pleading, as is exprcflcd and given by the 
[i.Cofii.D.g.353.Cn2jie IJatute, For no fcire facias had been broughf of fo new a 

00 Fints, 31a] ' n ' s . X %^ , \ r ' . 11 • 

. nne; {ut credo,) But the clear way feem^ that at all time^ 

ilnce the ftatpte of i. li. 3. [c. x.] of gcants, feo^uients, &C 
by cefi^Jf a que vft fuch form of pleading plight not to be al- 
lowed. And if the truth be that one of the parties to the 
fine was cejluj a qui ufeoAy^ then |he plaintiff may retain his 
rtowd.ip5. »i.p.7.j5. writ as al>ove wejl enough by (hewing that, and it Ihall bq 
S7. H. S. ao. b. no departure ; for the writ of fcire fyfia^^oes not fuppofe any 

feifm in ar^y of tl^e partieS| wherefore &c. 4^d fee a pre- 
<;edent of the form of pleading as above in the affife of the 
•t^duke of Norfolk and others againftBr^i^;^ and others, before 
CoNiNGESBY and FiT9H£R3^iiT at liorthamptony in the 
Zjd year of H. 8. which pafled upon good advifement. And 
note that in tjie cafe above ifiue was joined^ thaf the parties 
to the fine had nothing in poffejpon or ufe^ nor any of them He. 
And the iffue was found accordingly, and againft the plain* 
tilF, Trin.^. of the prefent a ueen, ante 2|0. 26. 



* [ Zl6. ^.] 



hereanTprofclamation * (54) A F I N £ with fifteen proclamations only (whereof 
^iS'^fr^S^^ alfoweproclam.Uon w^outof the Term)was 



Where 1 

on 

taoiX in tall is made out 

ofTcrm,thtprodama- levied in the 32d year of If. 8. by the tenant in tail: -thq 

▼erf^, but the fine AaQ queftion is. Whether the entire fine, or only the proclama- 

Aand and be a difcon- tjons ihall be void and reverfable by writ of error. And this 
tinuance. * ^ 

rsee']piow.t65.a.966. ^^^ '^ ^^^ pending in the Court of Wards, and the like iu 

a. s. c. ft ante i8s. b. efFeft in B. R. in error: but afterwards, judgment was given 

7.E.3.35. a7.H.S.i3.b. for t])e reverfal of the proclamations only, and that the fine 

Weft'sPrecedents Fines fljQujj ft^nd in force, and make ^ difcontinuancc. 
10. 5. fee 19. 7 r. 192. ..*... 7 . . 

[Cntiib on Fine«,45. J 



Sir 



Trinity Term, 4. Queea Elizabeth. ( 216. a.'] 

* Sir Robert Cbcftcr's QnCc. 

(55) X^rEMORANDUMi It was refolved by all th« The office of ic^eiwr. 
^^* Juftices of both Benches, M by all the Bafons of 2l^,*»"2 .^, 



the Exchequer (at the inftance of my lord keeper of the great corponted with that 

fcal) that the office of the receiverfhip for the counties of ^djff^^ byaa^ 

jmjJUfexj EJfiXy Hert^9rd^ and London^ (for the lands of the pvLaoicnf. 

Jate court of augmentations and revenues for which Sir J«»'^Cent.5.c86wS,c. 

Rahtrt Chefter knight fued Lord Haftings of Loughborough in 

the chancery) is not in being, but extin£^> and determined by 

the afl and letters patent of Queen Mary in her 5rft year ' 

concerning the diflblution of the &id court^ the office being 9. el 25^ % 

as it were incorporate with the iaid courts in which, con- 

iideratio^ was firft bs^l to the predion of the £iid court and 

diflblution of the firft court) which diflblution and eredion 

were made by letters patent of H. 8. in his 38th year; and 

after the 2& of cpn&rmadon thereof in the 7th year of E. 6. 

£c. 2.] And then the zBt of the firft ]rear of Queen Mary 

{fefll 2. c. ID.] with the (ayings and provifos of it, and then 

the letters patent of the £iid Queen Afary dated the 23d day 

of January in her firft year for diffolving the (aid court, and 

the letters patent for uniting it to the exchequer dated the 

next day after, which is quafi abfurdum it im^JpiiU fsfc. lvaD.$i^.2 

And the fchedule jMmexed to die £iid patent in which the ^j^^ ^^^ j 

firft and laft articles are chiefly to be noted for this matter. Br. p»eiitt6o. 

^nd accordingly it was decreed againft Sir Robert Chefter **' ' 

this Term for the ofEce with a (aving of his fee according to .^ ^ . ^ 

Mir. Cap. 20. Rjft* 

^e provifo of th^ fbtute of the firft year of Queen Mary : c<nim» 3. 
and for the arrears Curia advifare vult. 



(56) T^OTEy Th^t it wa9 bolden by the Juftices In a in ^firmedoi, in nvtrtir 

fomudon in the reverter, if the tail be fpent, the ^/JSTiiST^ Z 

donor 01: his heirs need not (hew in the writ, or count, in th^ donee, but lay ^« ^ 

ot qua- poft mnrtem the name of any of the ifTues inheritable ^^thoot iifae &c. 

to the tail, although the donee had divers in lineal defcent ^*« *»n the itjcaidar^ 

° . t. /. . where he mutt name 

after hm), becaufe he is a itranger to the pedigree of the the heir bit feifed. 

donee, but it is fufiicient to fay, and that after the death of the ^^' "* therawwrf^ f 

donee it ought to revert to himy becaufe the donee died without ^g h. 8. i6.b!4».E.3! 

iJTue lie. Accord^ M. 18. E. 2. and M. 22. H. 6.foL 41. in »f *• *"*"• **°- *^ 7- 

T . •/- • y f • «^ f /- t _ 11.7.7.0. Br. Forxne- 

a nota. It is otherwile m a fomudon in the deftendiry tor don 37. io.E.3.48. Br. 

there 



[ zi6. a. ] Trinity Term, 4. Queen Elizabeth. 

694. j8. e. 1. Fonnc- there of neccffitv he ought tofhcw cxprefsly the name of that 

don, 58. 2Z.H. 6. 36. a. jo mt j 

4.vE, 3.4o.a. 12. £.4. hcir who was laft feifc-d. ^are ol formcdon in the re^ 

1 5.. 40.42- 48.E 3.8b. jj^ai^r: 

7.b.7a. 18 E 3.18.46. 

E.3.9.b 8. ii.H.4-ai.72. 33.H6.18. 4a,44.E.3- ^0.40.0. Dya47.b.i92. Plofw.233.347. s6.£.3.7St 

[Booth's RcalAO. 143. 153. 15$. & 5. MovJ Rep. 17. 5. Com. Dig. 308, 309. ] 



♦ [ 216. b.] 

♦ Browne ^againji Mcverell, Executor. 

Rot. 1323 or 1324. A -^ -• y 

A and B, fubmit « di, f ^j J T\ E B T on bond with this condition, u « That if 
••Jw.^e^ri^afToi/'rl* **thc above bounden defendant do perform and 

*^jame award, ^e deli- cc j^gep the award, arbitrcment, Order, and judgment ofAffr^tfr/ 
ward made recite* the ^ Purfre^ Efquire, arbitrator indifferently appointed and 
arbitrator clcaed be- „ ^^^^ , ^^^ aforefaid parties to arbitrate &c. of, for, ia 

twccn A, m the name and ' * ' ' 

for the btbaif of c, and «« and upoH thc dilapidations of the parfonage of S. in tho 
^i'lhaUr^pa'h'rbut?^ *^ county of D. being and remaining in decay and ruin, by 
fufcs to decide pn arj c( the default and after the death of ^. 5. cleric, late parfon 

•tbcr a/}Uit. Thi$ is . t/- y. • » ti r r 1 • i" • 

good as far as relates to ** there J and alfo of^ ifi^ and upon all and fingular aftions^fvttSy 

t!ic proper parties, but ^t .uarrih. and debates, and ftrtfes had, moved, ornoi^ de. 

as the fubmifTion was 2 x 1 j j ^ 

conditional, and thc a- " pending in variance betwixt the faid parties iccfo that the 

Z7a^^L^!^u^^ ^^ fame award he made, fcaled, and delivered in writing under 

for tiic wi>olc. cc xht fcal of the faid arbitrator before &c. that then &c,'* 

Mich 3.&4.ElRot.i3». T^g defendant pleaded, that before the laid day &c. thc ar* 

[A. Bcndl. 38. S. C] , J 

N. Benl. 107. s. c. bitrator aforefaid made no award &c. between the parties 
J Rol^iU ' ^^7 aforefaid of and upon the premifes in the faid condition fpc- 

cificd, and this &c. And the plaintiff in the replication al- 
leged thc award in certain, and afligned the breach, and de- 
fendant rejoined, and maintained his bar prccifely without 
faying, fuch award, therefore let twelve. And the jury gave 
a fpccial verdii£l, and found the award made in writing ac- 
cording to the truth of thc fa£l in thcfe words; (58) ^^The 

" award 

C'Z) Trin. 3. Jac, B, R,^ Hokrnft and Gif'hcn% Cafe, Powiam fiid, that he had fcen 
an ancient charter granted to thc Abbot ot Reading by the Kine of Er.gUnJ, to make 
knights; upon which his conceit was, that the Abbot made eccleGaftical pcrfons knights : 
tht ncc as he thought thc names of S/?- fubn and S:y WiiLy which arc given to Ibmc clerks 
at this day, arc derived : wliich opinion Coke, Attorney General, applauded, faying that 
there wcte Tr.iiites cociejies and miiitti tcreftrcs, tol. 29 ^ pi. 222 

Anciently by the pridU of thc lii»;hcr churches, wiih the aJminiilering of (blemn rites 
youne men were inverted with thc dignity of military and eqneftrian orders. So we read 
tiiar Lanfranc thc archbifhop created U'liLum thc Second a knight. Seid. Eadmcr [lib. 3. 
p.6i).] 207. Cuinbden.Iirit 12C. Anuiedt. 10.S.& 144. i. Mahns. [do ge ft is re gum.] iib.4. 
Ingulph. 312 ('V*-. 



(rt) See the charter to rhe Abbot of Rm- 
djhg above ci:cd in Dri;i-alc's Mcnaftico"., 
vnl. I. ndsa* 417. wli'ch I*" Jtll'o cited in Stld. 
Tit. cf Hc:i. :;'• Lvi::. Lend. 1631^ pt. 2. 



ch. 5. §. 33. pii^. 771, 772. and thc direction 
trivcn in that cliartcr to iiic Abbot i», "th^t 
*• he take care not to confer this rankpn chiU 
'* dicn, T;:vi:ui{ji auttm feu uifcttQi tarn i U r,^o^ 



Trinity Term,. 4*. Queeft ^ll^abeih. 
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^ -award and order made ^c: by mi Michael P^ arbitraUr in- p^y^i ^ aww* ic, 
i* differently eU^ between L Brawn Efquire^^ in the name and Ky<Jon Awards,f3. i^ 
\^for the behalf of one Sir fFilUam Ahte now parfiu of S4 "* ^^' ^' 
** aforefaid of that one party^ and Andr^ Meverell gentleman^ 
*' executor ofqne ^ir Robert Teomanfon clerk^ late parfon of S* 
** aforefaid^ of and for the dilapidations and other decays of 
? thejame parfonage^ barnsy and other buildings there j tie 2^ 
" of September in the fir/i year of the prifent queen.** An4 
made order and award, that defendant before a certain iay 
fiiould at his cofts make reparations &c. for the ditapidationa 
and decays above, without makii\g ^y award of tfujr a^ions^ 
quarrels^ debatesy and flrifes \ but he prpteftcd in the award 
that he would not meddle with any aAions^ befides &c. And 17. h. 7. Cro. 43, 
wtiether the plaintiff ought to recover upon this award was ^* ^^' ^ 
moved, becaufe itfeems that this award is not made between 
the parties to the fuit and bond, but between parfon il^/^ ^nd 
Meverell. (59) Alfo the award does not extend to all the j^ £ . , j, ,g j^ ^^ 
points in the fubmiiSon } for he has made no award of the "• 7- H. 6. 4. Arbi- 
^fuons^ futtSy debateSy (^c. but has made an exprcls protefta- c. 38. 3. Bulftr. 68. 
tion in the award that it was not his intent to interfere in 
them ; whereby it feems, that he has di&bled himfelf from 
being the arbitrator in the premifes, becaufe he refufes to 
make award according to the fubmiffion of the parties who ' 
ghofe him for arbitrator conditionally as above, s, fo that the 
fame award &c. which is as well of aliens and debates^ fcfr. 
as of dilapidations fcf c. And it does not refemble a fubmiffion ^- ^°* 9'- •• »o. 131, b. 
limply made by parol or writing of two things, * as of adlions ♦ f 2 1 7. a.l 
perfonal or real, and the aw^ird is only of one of them, this is 
good for that by 19- ^- ?• [ 19. H- 6, 6. b. pi. 1 2. ] Yet there- 
of fee 39. H, 6. 10. dubitatur. (60) And for the other point 



•* Cjuaf.1 laicos providefufcipiat" Sclden in a 
marginal note en KaJnicr, lib. 3. pa^. 6S. 
Edit. Lond. 1726. 2d Vol. pag. 1676. on the 
^vo^cl dcriCQi fays, *•'' adnuhtLcV enim avmatce 
•* liivnitAicm itit. -'dum etium qui focri erant 
**• ordifus transti<^u-ba?ii*' in Matth. Par. 
E'-lit. Lond. 1640. p. 653. Jubji de Gattfiun 
a clergy rr.an nuitis ditatus bcwjuits is mcn- 
tioncil aS receiving this honor froin f//.;;rvthc 
TiiirJ, but he adds /^ ommh'is ant<: expedia- 
turn reji^natii i^Uia Jtc opovimt. Seld. Tit. 
Hon. (/'><• cttat^) lays, "the perfoiisthat re- 
V ceived it were alfu fcmetimcs of the clergy 
<* who rtfij^ning their benefices and ipiritual 
•* cures betook thcmfclves to fccular cmplv^y- 
*< ments." Bur this was not always the cafe ; 
frr we learn from OldysBrit. Libr. pag.70. 
thAt.-**7'«tf FioiJ/'urd (clerk of the bcd-cham- 



«*ber to Q^uetn Pbilippa) was knighted, and 
" bein«^ an ccclcliartic, well beneficed in Eng^ 
•* land','* He was canon of Cb/way'm Haynault 
and of Ltjlf in h landers, and rcftor of Lefcmes 
on the Mr.'.nit near Mem in Haynault, To this 
wc niay alfo add, that the Knights of Malta 
are a religious orc^.cr though not pricfts but 
church dit^nitarics, and ii^ve a rank in the 
ecclefiaflical ftatcs. Sec Dom:it*s Civil Law, 
Vol. 2. DUk;. 42.1. Edit. i737» The reader 
who wi(ht> to fee the various conjtftures oa 
the application cf this tiilc to cccleruftic& 
may confult Mr. Stcevens* New Edit, of 
Shakfpcarc in the notes to the tiile of Sir 
Hugh Evans in the Merry Wives of Wind- 
ier, act r. fc, I. and Dugdale*s Hift. of War- 
wick Ihirc, pag. 574. 

aboye^ 



^ [ 217. a« ] Trinity Term, 4. Quctn Elizabeth. 

7. SL a4». b. Br. Ar. abdve, admitting that the fubmiffion above bad been between 

Dy. mS. b. '^^^ ^^ ^® ^^^ pvt and MevinJl of the other pait» and 

. Purfriy had made the award as it is made above, $. between 

Brnvni in the name and for the behalf of Mote of the one 

part, and &c« would not that have been a good award between 

Jid$U and MivirtU f It feems it woold. For Brawm tbere 

is no party to the award, but only a deputy or agent for M^te. 

And it is not (hewn in all the pleading that Browne had any 

intereft in the church or parfenage of & above by the patron* 

age or leafe of it> vriierefore he ihall be holden as a ftranger 

rv' J A .J. to thematter of the award &c. And to evcrv award are five 

r riyd on Aw4iQt " 5> • « 

116. and on the forms 'things incident, i. matter of controverfy, fubmiffion, parties 

£1*! rf^R^ ^ *« fubmiffion, aAitrators, and the delivering up of the 

ic 645. and 4. Tcnn award. And of this opinion were Dyer and A. Browne. 

^^ '* *■* But Weston held thcfe words (in the name and for the be^ 

half of Mote) void. And the plea was continued by Curiee 

sJhifare vult for a year, but no judgment was given by the 

roll, which fee in Hilary Term the i8th of the prefent Queen* 

The like wis adjudged in B. R. [Cro. Eliz. 83S.] hetwctn Rj/deM and Inglett upon the 
fame rcafons as this book, Eafi,^i* tllix. Rot. 514.^* DrvQn/bire*s Cafe. 

Bendlofe reports, [fol. wo.] That the opinion of the Court was that the award was void, 
bccaufc it was contrary to the faid fubmillion, but the judgment is not entered, for the par. 
ticsagreed ; and the matter was well debated by the Serjeants and Judges. Fideio, x 5. pi.65. 



A vmrtfawa wmfn- (61) Hp H £ defendant after iflue, and default made by the 
1^7^^::^^^. plaintiff had a ^/«r/« venire facia, direaed to the 

**irir«/«i«by the plain- flierifF of the City of Norwich cum provifo : and the plaintiff 

tiff was aMb returned •. r j ^ ^u -^ r w • • y • 

and filed; each party pcrcciving It fued out another writ of plurtes venire facias 
then fued mbaheaicor-^ dire<^ed as abovc: and the writ cum provijfviz& firft delivered 
turned, the plaintiff to one of the (herifFs of iV. who ferved it, and returned a 
«uM tp cpntinue Che ^^^ ^^ixch was put upon the file. And within two houre 

jurata: yet this is no *^ ^ ^ ^ 

difcontinuance, for the afterwards the Other (herifF returned the other writ ferved 

ScleStTaJl V^ "^'^^ * P^""^ '^*^''^^ ^*^ ^""^ P"^ ""P^" ^'^ ^"^ aforefaid: and 
fice. then each party fued out an habeas ^corpora upon the vnrit 

Dy. 193- * 4-*- which was returned for him; at which day of return the 

Hm books there cited, plaiMtifF did not fuc any further, but the defendant did upon 
and I. Crompt. Prad. ij|s ^r[t ^n;,, provifo. And now it was moved that the plea 
z6^£. 3. 65. a. ^^^ difcondnued inafmuch as the plaintiff had failed in con- 

tinuing his jurata. But the Court thought that it was not 
dif^ontinuedt becaufe tlie continuance of the jurata of the 

defendant 
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defcndsmt was a good continuance, and lerved as well for the 
plaintiff as for the defendant, and there is no difference be<- 
tween the entry of one and the other. And now the de« 
fendant prayed the niji prius upon his panel, and that the 
panel of the plaintiff (hould be taken off the file, becaufe it 
came in die lateft 8rc. Plde antea^ folio 215, See a good 
cafe for fucb procefs, ACcL 14. foL 318. lo. 



♦[217.1x3 

Hkkkf«kd. 

♦ r^a) ^ H £ Biihop of Henford certified a plenarty this in certUyins ptmaitf 

^ Term without making mention of the indudion, S^^^'l^j^ 

but only the admiffion and inftitution^ and for this the certi- not f»y that the clerk 

ficate was challenged, f^ n$n alUcatury becaufe by admiffion Tfobjea the'chu^ is 

and inftitutiort the church is immediately full and provided ^yy, «d«iff««i V^ 

* inibtutioii. 

for &c. if it be not in the cafe of the kine. Which fee ruled „ 

in LihrQ Intratiwvm where plenarty for fix mondis was £.3.3.6. 3«.H.6.ftS^.b. 

pleaded fol. 13a. And 22. H. 6. fol. 31. [26. b. 27.] And J^^V^I'h.V; c^^ 

in Nvno Litro htrationumy fol. 457. [475.] 7-0»-»«.M.H.S.telw. 

SS. F.N.B.34.a. 9.1*. 
I3.H.6.3. 1.^7. ft4.s6. II. S.3.S.1 1.24.34.6. now.5»t. S.Co.4.7^a. sJlolAb. 349. 591. 6. 0^.49. 
[3. Black. 600.143. WM*i2MtM^ >$#• V M^ *95' 1.^01.174.1 



C "7- b. 1 Michaelmas 'ferm, 

4. & 5* Queen. Elizabeth. 



Afih^4faaagio6i notlie f j) npHE^tranfcVitJt of a recognizance with a Condition ftrf 

inCi9.onthccnnlcript JL . ^ , 

ofaitoognizanceuken <"C payment cf money to another, recognizee la 

in chancery. cbanccry, came. to the Judges of the Bench this Term, to be 

Br.Rtcord.40& F.N.B. rji. j- iiju i_ 

aoi. Dy. II. b. 369. *u^ o'^ there; and it was not allowed there to have any 

39. H. 6. 4. a. fiinfuiai Upon it. 



Hall agatnji Kirby* 

^dnfe ol fl// jft;«ir, (a) A MAN covenants by indenture that he will do no ai3 
/J^^ITdo *\Z to'^an durii^ his life to difinherit his eldeft fbn of his 

aaitt for a oovenanc lands : and before any breach the covenantee releafes to the 

liroken after the leleife 

givci. covenantor aU and all manner efaSflons ptrfonalyfults^ quar-^ 

Tria.4.Efi2. Rot. 1267. r^/x, dihts^ ekituiw^si and- tr^plfffis^ frwn wiatfriwer rsafon 
i^S, Wj • ^^ cau/e^ from thg beginning bf the zoorld ^c. and afterwards 

^*' ^^2 T S- C' '*** covenant is broken, for which an a£^ion of covenant is 

Filiner*s Novel Liver brought, and this releafe pleaded in bar. ^arre* And the 
cl^l"« I f 1 1' ^P*"'^** ^f *^ Court was, that it is not barred by any of the 
14. H. 6. II. a. ».Mar. words above. And by Bradlony Ub.prlmoj cap. i6. [lib, 3. 

<6^ i Co. loi. b-^s! ^^P* '• ^^' 9^* **• ] .^^'* ^ ^^^ profequendi in judicio quod 
151. b. 10. 51, b. 5. 71. alicui debet ur^ it quod nafcitur ex maleficio vel quod provenit 
Br. Releafe, S7. Yelv. ,,. ... .4.,/. r r^ - . r j ^i /•. 

156. Godb. 166. 435. ^^ delti^o vel tnjurta. And fee Long ^tnto Ed. j^.fol 40. luch 

Plow. 484. Poph. 136. ^ releafe as above of all aSfions per/onal was not a bar in an- 
LittRep.'S6. '^ ' 

rsee the Books cited in ^^^^ ^^^ * ^^^^ °* j^T^s by deed, to difcharge the arrears 

4..Bac. Ab. 286y 287. due afterwards, ruled upon good confideration. And in the 

ijlx* And fee ^uldlb! cafe above, if any term will ferve, it is the word quarrels^ 

Vt.r^' ^^'8. tit jj„d thi^ is a caufe of adion by Prisot, 36. //. 6. foL 12* 

•5. 1. 4. 4 b. 2. E. 4. t *'• '^^ ] and judgment was given for the plaintiff, and da- 

4$4#a. i9.H.6.4i.b. mages at two hundred and feventy pounds, which fee in a 

X, htSL 285. i. writ for the damages of the clerks pc^ea^ foL 



fortefeue 



Michaelmas Term, 4. and 5. Queen Elizabeth. ♦ [ 218. a. J 
* Fortefcuc again ft Strode^ t. 3. Reg. nunc, 

^ . -^ Rot. 96a 

(3) " ^HE condition &c. That where Foriefcue the playn- b, gives a bond to A^ 

^ « tifFc flood bounden to Strode the defendant by ^"^"^ }^ ^^^^ 

" a former obligation to perform the covenants of an inden- thecounfciof-^. /houki 

« turc &c* whereof one waS) that F. (hould leave his inhe- rJeJcoflu dtni^fdtJL 

** ritance and lands to defcend unto his f«n, without making g^f^P -^- and we m a 

1 y-r r ' i /•••/•« i II • ftrangcT. This is uiw 

** any other difpofition or alteration of it, if Strode at all times rcafonablc,and b. is not 

" upon a rcafonable requeft were ready, and did and fuffered ^^'^^^ ^® execute it. 

^ to be done all things that fhould be thought reafonable, 

" meet, and convenient by the learned counfel of Fortefcue 

^ for his difcharge, and releafe of his faid bond and covenant, 

^< that then &c." which being read and heard the defendant 

faid, that no reafonable requeft was made &c. and the plain-» 

tiff replied and {hewed, that Edmund Sture^ who was the 

learned counfel of F, advifed a releafe of all aprons, debts^ 

differ ences-i and demands between Strode and Fortefcue afore^ r (^^.^ jac. t*i. but fee 

faid^ and alfo one JV» Fortefcue^ who was a ftranger to the iSid. 467. i.Rol.Ab. 

covenant \ and fent it to the defendant to feal and deliver as 

his deed to them both jointly, which the defendant refufcd to 36. H. 6. xo. ■. 

doy &c. and took averment that there were not any other 

bonds, a£tions, debts, &c« between the plaintiff and defendant 

beAdes the faid bond and indenture, without faying any thing 

of JVtlUam Fortefcue (who was alfo named in the releafe) in 

the averment &c» and upon this the defendant demurred in 

law. And by the opinion of the Court cleariy, without any 

folemn argument, this requeft was unreafonablcj aiid contrary jjy ^- a. ^j^ ^ 

to the words of the condition aforefaid, and the party not 

bound to feal the deed, although there was no aiSion or de- [ cro. EUa. W*. ] 

mand between him and the faiJ IP^illiam Fortefcue ; wherefore 

the plaintiff was barred &c. 

MicL li. El, C. B, Rot. 353. RcvfUU *v, Prober [Sec Vin. Ab. tit. Condition^ P. fa 
pi. 30. /« inafgine\ A, covenants upon the paymr^nt of ten pounds by B, to make him 
fuch fccurity for Black icrc as h's counfel (hall aJviie. B. prws tlic money, nnd offers nt'eed 
•ooDprehcndiaga rcicc:le of all his right in Blutiutrt^ undVlt'o an acquittance of the ium 
of ten pounds, and requires l.jm to Icitl it. A rcfuks. Coke and Gawdy, that he i» 
bound CO feal the deed ; bu*^ P i'HAm r'?»/r.'?,bccrtufc the ac^ultiancc which he is not bound 
tofflal i&/o»ncd in thd dcsi with tUe iclcale. 



MEMO^ 



[ 2lS« A* ] Michaelmas Term, 4. and 5. Queen felitabeth* 

wil"Itthcrffiz«h!ti^' ^"^^ A4^^0RANDUM^ That in a writ of cntiy on Ac 
eaten would not agree ftatute of Rich. [2. anno 5* ft. I. c. 8. ] ubi in'' 

^''L^ng'fa^'bS^hS ^''^^^'^ "'" ^^''^ P'^ ^^'"^ ^'' *^ defendant pleaded die 

did jigree, and the yct- general iffuc, and at nifi prius the jury after their charge 

^^* ■ given returned, and (aid that they WQre all agreed except one, 

Roni:o loi, '^ ^^^ ^^ ^*^ ^^'^ * P^*r *"d drank a draught of ale, where- 

14. »o. H.7. i.b 3. a. ''^^^ '^^ would not agree. And at therequeft of the plaintiff 

a9.35.H.|.97.b. 55.6. the jury departed together again and found for the plaintiff; 

and the matter above was examined by the oath of the jurors 

H. 4. 17, 18. 6a» 63! firintimy and the bailiff who kept them, and found true as 

V: n ^^^f*!;^^'!!*' 2Lhovti wherefore the offenders were committed, and found 

so. H. 6. »4. b. Dy. furcty afterwards again for their fines, if &c. And FiTz- 

j7. b. 7«. a. 477. HBRBERT, Joftice of Affize thcTc, gave them a day in Banc 

FJow. 510^ Ante, ss.b. ^^^ ^^ ^j^j^j^ ^^ ^ g^^ ^ twenty (hillings was affeffcd difcrc, 

and as to the bailiff Curia advifare vulu And the plaintiff 

had his judgment to recover damages &c. See the like fer 

Kwk*p' cf'ilf * ,a* '^"'^^ ^^^^^^ '" ^"""'^ ^' 9- ^- 5- **'• '33- ^^ '** ^^• 
Mod.iii. 2.s«ik.645j 6. //. 8. Rot. 333. * fines were affeffed upon the jurors and 

♦ r 2ig. b. 1 ^^^ bailiffs for a fimilar mifdemeanour before the Juftices of 

affize by thfcmfelves there. Vidi pro mffericordia^ (heriff af« 

feffed at forty pounds for diibbedience to die Juftices of nifi 

prius in not returning a writ of habeas corpora juratorum 

being required to return. 20. H. 6. fiL 33, [39. a. pL 6.] 

M. I. Job. Rot. 15. and indorfed Aflizc^of darrein pre fentment by Wait. Capeli v. Will 
de Waljbam. Verdi6t was given by ten, and the two others fay to the contrary ; and all the 
ten were examined for their reafon wherefore they gave their ▼erdi6t for Capell^ and fothe 
two for Waljbam. Ex Lib. Magijiri Noy. Amone^the records of divers Terms of the id 

J car of king Jobn^ it is thus noted in Rot. — . Auize of darrein prefentmenty between Jt«- 
ert Petit de Herpingbam and Peter de Aterhofco^ verdift given by eleven, and ILemphrey 
de Wilier s<otiivz^\(X^ the reft. Rot, 17. indorfed, Ex LiS» Magiftri Noj^. [a. H. H. P. C. 
297. and note C] 29. E. 3. jj.b. 41. E, 3. 31. a. 



^^j^J^^ »"~* Cocks againft Macclefield. 

Foinrfubmittoabidcan ^^^ > AND B. are bound to C. and D. to pcxfonn the 

^^dZ^^f^ • award of J?, arbitrator chofen &c. between the laid 

» 9m of them I deiiveiy j^ j^j jj, of the one part, and C. and /)• of the odier part 

^lr^!indbyimr^^^^ to &c. fo that the faid award fhould be made and given up to 

it fufficient. ^^ ^^; J parties, or to one of them^ by the laid arbitrator, be- 

•^ te^thTN^'^BS fo« *c- In ^^^^ ^" **5 ^^^ indorfed as above the de- 

cf Entriett tit. Deb^ fendant pleaded proteftando that the faid arbitrator made no 

^2\ ^ c* r 1 award &c, for plea, that the afordaid arbitrator did n#t deliver 

^BenL97* a.vrj • ' / 



Michaelmas Term, 4. and 5. Queen Elizabeth. [ 218* b. 3 

in writing any award between the aforefaid jf, and B, and the [ See 3. vin. Ab. 126. 

aforefaid C. and D. to the aforefaid J. and B. or either of ^^ ^^' * ™'^"- ^ 

them, of and upon the premifes, Recording to the form and b. 4.R.3. 16. 8. £^4! 

efFcft of the indorfement &c. not denying but that the award '• *• '* ^* '• "• 7- 5- 

■^ ^ a. Coke, 5. 103. a. b. 

vras delivered by parol, and not denying that the award was r , q^^^ ^y g ^ 

delivered to C. and D. for if it was delivered to either of the 394- i. Bac. Ab. J4S, 

parties to the award, although it be not to both, or to one of 

each party, it fuflices ; and fo it was adjudged by Weston, 

A. Browne, and Dyer, JuJIiffs. 



Thomas againft Popham* ^ru rr. 

* -^ ^ Pafch nt.Ro\8ii. 

(6) A MAN feifed of land in fee by deed indented dated the The time for inroimenc 
^ 4th day of Oflober in the 4* and 5th year of ^^''^^^^''^'Sil't 
P. CsT M. for two hundred Jjounds bargained and fold it in '6. i$ exclufive of the 
fee : and afterwards, on the o^lavc of Saint Michael, which any inftant of the laft 
was on the oth day of the fame month, he bargained and fold ^^y °^ ^*^ ^"nar months 

• u * 1 . J . u « 1 L . r 1 r ^aU be faid w.thin the 

It by nne levied m the Bench to another \n fee : and after- fix months. 

1«rards, to wit, on the 2lft day of March then next following 4- i-^o"- 4- p'iS. s. c. 

(which was the laft day of fix months reckoning 28 days to com.Banc. Novel Liv'r 

the month, and not reckon ine the faid day of the date of the ^"^^- 59 6- S. c. 

. , ,1 , Wo- 40- s. c. 

indenture for one of them), the ir.denture was mroUed in ^^ ^ .^ ^ ^^ 

chancery. And it was demurred in law which of thcfe bar- in Keiiw. 205. a. 2. 

gains fliould be preferred. And by the opinion of the Court ^ j. b!^ Kdwlss!^' 6* 

without argument, the firft bargain fliall take place, and not Co. 61. Dy. 245. a86.a. 

the fecond, bccaufc by the firft bargain tlie ufe was chan;Tcd ^^^^ ^''^' 345- ] 

1 t_ r u /I cj U • u 1. 6- E. 6.422. Dal, pi. 6. 

at common law, before the ftatute of inroilmtnts in the 27th 6. E. 6. Br. Faits in- 
year of H. 8. C. 16. and by the ftatute of Wrtls and LTcs ^°^-9- B.N. 0.422. 
made in the fame year, c. 10. the polleiTion had been veftcd 
accordingly, if the ftatute of InroUmcnts had not been made 
to reftrain this, which is under condition, s, except the fame 
bargain and f ale he made by indenture Jeahd and inr oiled in 5. co. i. ilo. S75. 7. 
£*ff. within fix months next after the date of the fame inder.- ^- 7- 5- ^- 4°- £• 3* 
ture^ and this was performed in the cafe above accord- ♦ f 210 1 
ingly; for all *the whole day of the 4th OSIober above fliall [Powcl on Fewer., 505, 
be accounted in law the date of the indenture, and any part of ^^' Cov p. ^'is. Dongi. 
the faid 21ft day of Aiarchy which was the laft day of the 1. Hen. Black. 13.] 

Mtcb, 6. Jnc, ]^. R. Barker 'V. Fhtrb [Godb. 15'/. l.Danv. Ab. 696. p'. 1. notr fej ]. 
The IctTee was cunipellable !)y the bar^^vinor t) p;;/ it [ .«, the ret t ] bcfcrc ihc deed was 
inroiledi nod there were laches in the larg</irtc ci.at Uc did not inroii it fooner* 

£ f months. 



[ 119. a. ] Michaelmas Term, 4. and 5. Queen Elizabeth* 

months, (hall be faid mthin fix months : but this was a narrow 
pinch in the cafe (a). 

See the fecotid Le£ture of Popbam^ his fixth divifion,he fays it wat adjudged in tbh cafe, 
he Ihall avow for the f intermediate time, 

t Orig. Us termes incurres mefmes* 



(a) The indorfement on the back of the 
deed of bargain and fale is always received 
as fufiicient evidence of its inroUroent. Kin- 
nerjly v, Orpe^ Dougl. 57. And by 10. Ann 



r. 18. $ 3. if a bargain and fale inroHed be 
pleaded with a profert^ a copy examined and 
proved on oath, figned by the proper officer, 
(hail be of the fame tStct as the original. 



Stat. 3a. H. 8. c. 33. (7) ¥T was moved by fVelJhe^ Whether the ftatute of 32. 

is to be underltood as -■• rr o • ^^^ 1 j ^i ^ .ft j*/r'C^ -• — 



well of difleifins by any 



H. 8. c. 33, intituled, that wr$ngful diffiifin is m$ 
other means as of thofe Jejient in law^ ought to be intended of diileifins made by 

which are effcded by^ ., , t<-i 11 ri 

fof^^ force or violence only, or not, became the preamble fpeaks 

Jenk.Cent. 5. c.88. S.C. of entries byjlrengthy i^c. znifuch dijfeifor^ andyi dying feifid^ 
Co. Lit. 138. a. 138.3. mentioned in the purview of the a£t, as Dalison^ Juflice^ 
f Keb!*6oo""^' 33. in his Lefiurc at Grafs Inn upon this ftatute underftood, 
as was faid by Geff R£ ys. And by the opinion of the Judges 
in Serjeants Inn on a diligent review of the ftatute, k ought 
to be intended of every diiTeifin, as.well fimple, as by force. 



taSt laH. Roll loaa. 
Pevife that executors 
Ihall fell vnth the aflent 
kA j4, if a, die before 
afllnty the power of the 
executors isdeteimirted. 
Co. £nt. 601. [and DaL 
4 J. pl.36.]S.C. 
I. £. 6. 2. Dy.2io.a. 
30. H. 8. B. 134. Mo. 

*»• Jo- 35*- 49- E. 3- 
16. b. 19. H. 6. 25. a. 
ao. EL 371. b. See 19. 



Danne againft Annas and Johnfon. 

(8) A MAN devifed his lands to his wife for the term of 

her life, remainder to K. his daughter in tsul^ and 

if (he died without iflue, that then, after the death of his wife, 

the land (hould be fold for the beft price by his executors 

H.8.95.a. a.Ei.i77.a. together with the aflent of J.B. and made his wife and a 

Perk. 550. Gould, a* , ,. , 

1. ]n(t I la. b. ftranger his executors, and died ; the wife entered, and died i 

I ^ Co* Lit. 113. a. and -</. B. died, and the executor who furvived fold the land 

Mr.Hafsrave*snotc (a). , , _ . ,,,, , . . , ^ , 

t. P. w. 308. Cowp. alone : the queftion was. Whether it is a good fale, or not. 
464. Powelon Devifes, ^^j |,y jj^^ opinion of the Court it is not good, for want of 
ftoo. i€c. ] fufficient authori^. 

Eaft* a8. EL C,B, [ i. And. 145. pi. 193. ] A man devifed that his executors ihoold fdl; 
one died, atid the others cannot fell by the opinion of Anderson,Windham, and Rhodes. 
But GAWDY,5m>fl///, urged the cafe above. Coke, Attorney Generals put the Cafe of 
Vincent and Lei^b m B.R. %^. EL [ Cro. £liz. 26. i. Leon. 285.] One having two Ions 
and four fons-in-Ia\v devifed to the youngeft fon in tail, and if he died without ilTue tb ^ ^ 
his fons-in-law (hould fell. One of the fons-in-law died, afterwards the devifec died widi* 
out ifltie, and adjudged that the fons-in-law who furvive ihalL (ell, for the words are fatis- 
fiedy and cannot be intended that all (hall furvive the cftatc tail. 



Parry 



Michjielmas Term, 4. and 5. Queen Elizabeth. [ 2x9. a. ] 

Parry a^ainfi Smith. Trin. 4. n Rot lo^i. 

(9) A TTAINT in London upon a verdiS given there Recogni»ncc coodi^ 

before the mayor in an afiion of debt brought by ^ ^ ^^a ^'l^^ J? 

Parry^ clerk, Chancellor of Saltjburyy againft Smithy upon /#» « -* The keys 
1 f /- 1 nic . 1 . 1. o -.f »re delivered the houfe 

a recognizance taken before the May6r, in which Emttb was being empty, and the 

bound as furety for one JFhaUey who lately inhabited a tene- *w« locked, but with- 

in m hour anerwirds 
ment of Patrfs fituate in Abcburch-lam London^ called the another pcricm enten 

Lamhe^ for which fuit and contention was between one Oky ^ ^T*"|^,**fe^ 

and Parry ^ and the pofTeffion decreed in die chancery to not to be 1 good per- 

Parry : and becaufe he miftrufted Whalley to be more af- '*°**'*^- 

feSed to Oiy to have him for his landlord than Parry^ Co.Em.«i. b. s.c 

Parry procured die faid recognizance, the condition of which 

was, •* That if the within bouiiden William frailty do well [ vin. Ab. Condition. 

** and honeftly behave himfelf towards the faid Hinry Parry s. a. pL 6. T-a. pi 3.] 

^^ fo long as the faid ff^. do remain or dwell in an houfe or - 

^ tenement in jlhchunh-lane called the Lambe^ and keep the 

^< pofTeffion of the (ame for and to the ufe of the faid Henry 

^< as very tenant to the faid Henry \ and that if the faid ff^. 

« do depart out of the (ame tenement, and dwell in any other 

« place, ♦ then to deliver the key and quiet pojfejjion of the * [ 2I9. b. ] 

"yi/iw to Mafier JV. Harper^ Lord Mayor of the city of 

<< London J to the ufe of the faid Henry ; and at all times 

** hereafter do depart and go from the fame tenement within 

^ fourteen days after warning given at the faid tenement by 

^^ the faid Henry or his affigns, that then &c.*' (10) And he 

pleaded that on fuch a day and year he departed from the iaid 

hgufe, and came to the houfe of the faid Mayor in Lombard- 

Jlreet on the fame day, and there delivered to him the key and 

quiet pojfejjian of the faid houfe to the ufe of Parry l^c. And 

this was traverfed and found againft the faid Parry who was 

the plaintiff, and upon this verdi£l he now brought the at* 

taunt ; and the general ifTue was pleaded. And upon the evi* 

dence it appeared that the key was delivered to the Mayor 

according to the condition ; and alfo that the houfe was feen 

empty and vacant at the dme of the departure firom it, and 

all the dooilB locked ; and yet within an hour after, Oky en^ 

tered into the houfe by a (hop door with a key which he 

had kept privily a long time. And whether the evidence 

above was good and fufficient to attaint the jury was much • - 

debated ; and it was holden by A. Browne and Dybr good ^ 

.fiiQUgb, and that by no poffibility the quiet pojfejjion could bet 

S f a delivered 



[ 219. b, ] 

Br. FeoffincntSi 33. 
Ante, iS. 
3. Cro. 309. 
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delivered to the Mayor in form aforefaid, but that the plain* 
tiff cither pei Tonally or by deputy ought to have come to the 
houfe in Jbchurcb-lancy and there to have received the pof- 
fefiion, &c. But Weston e contra clearly. And the grand 
jury affirmed the firft vcrdidl, contrary to the expedation of 
many by*ilanders, and the opinions of the other Judges. 



cuiLDHALL.LCNPoi.: BladwcU aga'wjt Sleggein. 

In debt on a contra^ (uj tN debt the plaintiff declared upon a (ale of ccrtaia 

iendantmaygiveinevi. woods for twenty pounds, and the defendant pleaded 

dence under the general nil debet per patriam. And upon evidence it appeared that 

jflup, that It was only . • 

ior twenty marks. the bargain was only twenty marks. The jury (by the opi- 

(See Mo. 49. pL 148. nion of Catlyk, Chief Jufticey and A. Browne) (hall be 

•nd DaL 49. s. C. but j^^^^j ^^ j^^ ^ verdia for the defendant in this cafe as wdl 

much varying from Dy- ° 

cr. ] as when the variance of the contra^ is of things fold, ac- 

Alktn,»9. 9. H. 7.3.3. cording to 21. £. 4. [ 22. a. pi. 2. ] becaufe it cannot be 
Ab"7o».^^y,GaMr i^^'co^^d ^^ 'ame contraft (a)n ^are whether there b« 
not fome difference, becaufe the plea is, he doth not owe the 
fum or any part thereof in form as &c. whence in de« 
tinue 22. £. 4. [ 2. a. pi. 8. ] of a chain containing three 
ounces, and in truth it contained only two, the defendant may 
fafely wage his law ; otherwife is it if the variance be only 
in the price or value. 

In the excheauer, 3. Car. ♦ IValton and Boat's Cafe in ajftmp/it for eleven pounds, the 
plaintiff countcJ for divers fums of money lent at fcveral times ; the jury found that it was 
ft debt of only ten pounds: yet he had judgment and Ihaii be barred for the refidue, for it 
is for divers things : it is otherwife where there was one entire contract. 

10. EiiK, ^ Billing f.Jley brought an action upon an ajfumfifit to pay twelve pounds. The 
jury found a promilc to pay fcven pounds. J udgmcnt reverfcd becaufe it is not the fame 
affumpfit, Inft. 282. a. Hob. 72, 73. 



93. 22* H. 6. 44. 17. 
M. 7. 20. 40. Dy. 115. 
32. b. 222. b. 



9. H. 6. 67. 
5- 



43- 



(a) In all cafes upon fpecial contracts it 
is necelTary to fet out the contract trulv, and 
a variance in any part is fata^ becauie the 
contract is entire, Bui. Ni. Pr. 171, 1. 
Term Rep. 240. 447. 4. Term Rep. 314. 
687. Cowp. 671. 3. Term Rep. 531. iho' 



in mtTc a£lions of debt it is not generally 
ncceflary for the plaintiff to recover the ex- 
a6t fum declared for, 2. Black. Rep. 1221. 
Dougl.6. 2. Term Rep. 129. i.Hea. Black. 
249. 



Hikiy 



* Hilary Term, •£220. a. 3 

5. Queen Elizabeth. 

Buflie's Cafe. in Cu»* wa«d\ 

(12) A MAN fcifed of lands in fce-fimple, and alfo of lands A.man fcifed of focajcr 
in tail, and the fce-fimple land is holJcn in focage, .^ ca^X'^X °cvSd 

and the till land holden in tapitj^ made his lad will in *'« ^^ ?»« of all to 
1 t_ 1 y - • , 1 rtjrt' ..- . 1 hiS wife in recompcnc* 

writing ; and thereby (reciting that whereas M, his v/ife had ofdawer,anddied. She 
title by /he law of the land to be endowed of the third part enters immediately into 

' ... the third part of the fcc- 

of all his lands, tenements, and hereditaments) he devifcd to fimplc lands j this rhall 

her all and fingular the third part of all his lands, tene.nents, ?" her further cUm, 

^ * ' ' by 27 H. 8. c. xo. 

and hereditam'^nts, &c. to have the fame third part to the faid 

JH. during her life, in full recompence of all fuch jointure, 4. Co. 4. 

and dower, as (he fliall or may have, or claim of his faid in- ' 3^' 

heritance. The queftton was, Whether the wife fhail have l^Z' 545l>- 38.H.8. 

^ ' 61. b. 20. Aff. i6. 6. 

all of the fee-(imple land, which amounted to a third part of E.6. 8.421. Br.Dowcr, 
tbc whole land as well tail as other, fo that all the land in tail ^* ^' ^' ^' ^^'' 
iball be to the Queen in ward, or not ; or wiiether the will be a devife Is a good join- 
void. And becaufe fhe had entered into a third part of the ^ure within the lUtuta 

•^ 27. H. 8. as was ruled 

^ fce-fimple land without ufing her writ of dower, or without in c. B. t. 36. El.z. 

affignment, where fhc had bercleaion to have the one or A^^j^s^co.Lit^'^f b! 
the other, the opinion was that fhe (hall be barred from notes. 1. Br. Ch. Caf. 
claiming more &c. See the like for bar of dower by the y^^ ^^^ v.^Ld!ca?- 

ftatUte of af. H. 8. fc. 10. § 6. ] pO/IeOy fol. 218. [ 228. way, Addenda to the 2d 

vcL XV XVI 1 

pL 46.] and H. 8. [Eliz. poJiea]foL [248.] & M. 9. & 10. '^ 

[^£liz. pofiea] foL 266. & M. \\. fol. 317. U'^jt.\ 



Bolderow and another againfi Futter. 

(13) A Common recovery was fufFered laft Term by The icdhma fntrjiatem 

^^ Bolderow and lyifeman againft Futter of the ma- !^"^' ^"^"'Jiy ^'*"« 
J C! tcftcd alter the return 

nor of Bnftngham in the county of Norfalk^ to the ufe of of the writ of entry in 
Sir Nicholas Bacen^ Keeper of the Great Seal, in which an er^^fo^h^jurgm^^^ 
error was difcovered by Lennard, Cuftos Breviumy in this, bath relation to that rc- 
namely, that the original writ of entry was returnable on the 
oftave of Saint Michael^ which is the 9th day of O^oiery I'^j^ t,kch, 717/ * 
and the dedimus poteftatem de attornaC faciend^ for Futter bore 

S f 3 date 



[ 220. a. 1 Hilary Terra, 5. Queen Elizabeth. 

4. H. 6. 16. »• H- 4- date the I ith day of Offober^ and the mittimus of it into the 

a^. The judgment hath 

relation, to the day of the Bcnch borc date the 3Qch day 6( O^ober^ which was after the 

fttum. io.EL»7o. pL j^dation of the judgment, which is on the oSave of Saint 

ai. a». £ 4. xo. ft 3^, J • & » 

ao.EL36i. io.H.6.4. Michael^ although the entry is, that afterwards in tbisfami 

[ 220. b. J • J/r/w the demandant cometh^ and the tenant though foUmnlj 

309, 110, III. xS8. i! called cemeth notj but maketh default^ therefsre i^c. For fo it 

Hen. BL 73 ] (hould be, although the writ were returnable the laft day of 

51 1. a. »o.E.3. judg. the Term; for the * " afterwards tn this fanu Term may 

Rwh fd? /^ 7ro ^^ *^ '^"^^ ^*y ^^ ^^^ ^^^^^ ^"^ defence are niadc} and 
Ab. 290. (I.) 0. then in the cafe above, the warrant of attorney was made 

tfa^' writ of <!^!!^t after judgment given, contrary to the fuppofal of the writ of 
wasbeforethedite,and didimus poteftaten^^ which is, « whereas our writ pendetb be^ 
holden error not amend- «# ^. *-* •• t j- • • i« r 

able. Mo.Rep.f. ii|.a. ^^ fire our Jufttces arc,'* becaufe a writ is not pendmg after 

Cage V. Sawyer. But judgment given. And fp the recoycry above was holdea 
mendabie. [Ma 571. erroqeous ^f r Curiam. 

fiys, that thi)» judgment 
was revprCed, and it was 
hoUen not amendable.] 
{ Cruife on Fines, 130, 
131.] 



s=^ 



Eafter Term, 

5. Queen Elizabeth. 



Arecpgnispncetothi^e, Sir NicHoUs Bacon 'S C^^fc. 

uiSuww"^^^ (X4) A REC0GNI?:ANCE was made to Sir Nicbola^ 

but good for the others. . -^ Bacon^ Knight^ Keeper pf the Great Seal, and to 

AC. Air 3. «.Co. fi8. , ,. 1 . . ,. ^ . 

a. 9. £.3.24. 9.H.6. ^^ pthers; and it v^as taken and recognized before the (aid 

19. b. pier; 188. Ifscbolas 

(14) EaJI, 36. H. 6. without roll, in the pleas of the remembrancer of the exchequer, 
that Ardck. Chief Baron, direflcd.a counfer to another baron or the exchequer, under the 
tefieoi his own name, to take a repognizance of one TMoys to the faid Chir/parom, and one 
Tavfiild: upon which one Hitchcock of Lincoln i hfiy LeGurer in 3. Jac. 1605, upon the 
dat. ji. £. 3. c. 9. founded one pf hii cafes. 

3 5; £/. B, R, Holland zi\A Franklin [ i. Leon. 184.]. If the recognizance had been taken 
generally in the chancery of our ladv the queen before the queen hcrfclf, as other recog- 
nizances are, it would be good, unlefs it were efpecially averred that nobody was prcfcnt in 
court, except he himfelf to whom the recognizance &c. f^cr Curiam, 

Mich. 4?» 4»- ?^- ^n *he arguroent of the cafe of Erifi> and Rcnjes [Cro. El. 717.] that 
a recognizance to B. to the ufe of the Judge before whom it is acknowledged is good, and 
the other J hdgcB agreed. ' 

' H, xa. Kic, 2. p. R. Rot. 33. The city of Sbrewfiwy haa cognizance of pleas, and to 
levT fines before the bailiffs of the faid city, and that at alltimes there have been two bailifb, 
an^ that Wilt, Withford, conufce at tht time of the levying, was one of (he bailifla before 
whom &c. and fo pany and judge &c. Error allowed accordingly. 



Eafter Term, 5. Queen Elizabeth. [ 220. b. ] 

NiiMas B. Kjiight^ Keeper of the Great Sea]. Whether this »• Co. 114. 5. Co. 39. 
be good or not, was demanded of the Juflices. And it was ,. I]' Rn^h, t ^^' ^^ 
holden by their opinion, that as to Sir Nicholas Bacon it was "• ^- *'• "• ^*'- 5"- 

., . . , . , , «. Inft. 511. 

void} and to tike other two it was good enough. [14. vin. Ab. 303. %. 

Bac Ab. 330.] 

Hii. 4* ff. 4. Rot. 39. Wtlcbford and Wiggan^ ex Ub. Mri. Nqy.-^HiL 4. Jac. B. R. 
Brett amd Rowley [2. Rol. Ab. 93. pi. 14. and fee 14. Vin. Ab. 574*pl* x40* ^^^'^ ^^ I^iW' 
r^/f commenced a fuit in the court, and afterwards it made Judge of the court of the 
town, and good, becaufe he was not the fole Judge, for the court was holden before Brett. 
Mayn't E, and F. Bailiffs^ and G. Recorder^ and To it is their a£t, by BaRKSOALe, LeSurer^ 
[i. Salk. 39t. Cruife on Fines, 75.] 



Warnecombe againli Carell. 
( is) ILj'EMORANDUM^TYizt in die laft Vacation Ed- The Cowt win not ftay 
^^ vmri Carell procured a fine of the inheritance of |J ^"^\^'^^^ 
his wife, who was the heirefs of Warmcomhi in the county rf kmg'* fiiw is entered, 
Hereford^ when his wife was only of the age of nineteen ^ odLu^m lovtrt, 
years; byi^idifine the land was conveyed to him and Us who i» fince dead. 
wife in tail, remainder to the right heirs of the wife. And p^ ^^ pi, ^^ s. a] 
die cognizance was taken by dedimus poteftatem^ direfted to Turner, 144. pL 47. 
Sir Thomas Saunders^ Knight^ and to one Chifnal of Graj*s fi^^^ixt. 
Inn. And the writ was figned by Serjeant Carus, be- w«ft'» Precedents 

-. . , , . , • r. . . *. 1^ Fines, foL 5. it€t, 17, 

caufe the land was within his circuit, according to the new 

order. And yet Canll and his wife were, here in the city of 

London all the £/»/, and (be iick : and divers Juftices Mrere 

here alib^ who could well have examined the wife. And in 

Eafter week the wife died, but the Queen's filver was entered Co. Mag. chart. 511. 

of the laft Term four days before the death, which was on 33.H. 6. $». h, S.EL 

Friday in Eafter week, but yet the fine was not ingrofled 1^^% 5-^<V39- B»« 

then until the Wtdnejday following. And the original * writ ^X n*%x 1 

of covenant bore iejie the 15th day of January laft, return* ^ 

able on the morrow of the Purification^ and the dedimus po^ 

tiftatim on the i8th day accordingly. And now, on the 

firft day of this Term, the Court was moved at the fuit of """^ '35* 

fFamecQmbi (uncle to the wife) to ftay the recording and 

engroffing, and delivery of the fines but becaufe the queen's 

filver was entered, and ?Jfo the fine ingrofled, before the 5* B- 3> 15* 33t 

beginning of this Term, although the courfe of the fine be t^"^ ^^^ ^'^ 

in fuch cafe, this is the final concord made in the court i^c. on Cro. flia. 4^8«.] 

the morrow of the Purification^ and afterwards granted and 

recorded in fifteen days tf Eafter bfc, the opinion of all the D7.M7.Sf a54.a. 

Jildg^ was, that the Court ought not to fiaj the delivery ; 

Sr4 but 
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Crompf. Courts, 31.1. but It feemcd the contrary to me, namely, that by the diA 
cretion of the Court, when the manner of the fubtle and 
undue means in the circumftances and ordering of this fine 
is perceived by the Court, they may well ftay the ingroffing 
and delivery of it for a Term or more. See more of this 
cafe, fol. 246. b. [a, pi. 68.J 



SURKKT. 

Tenant in tail makes a BifllOppC afrainft BiftlOppC 

feoffment 10 himfelf in rr ^» ^ rr 

fee, and aftenvards de- ( ,6> t^ attaint, Bl/hoppe againft Bijhoppe^ it was holdcn br 

vifcs to ^. in fee, and ^ ' 1 , J / Z/' & „/ jta 

dies fciftd, yet his heir the Opinion of Welshe, Weston, and DyeR) 

IS not remitted. ^^^ if tenant in tail make a feoffment in fee to the ufe of 

Jenk.Ccnt. 5. 0.92.5.0. 

Plow. 246. 4. £. 2. himfelf and his heirs, and afterwards make his laft will in 
M^^^^'^t^^^xlt 52! writing, and thereby devife the land to his wife in fee, and 
19. H. 6. 59. 31. 40. die, his fon (hall not be remitted to the intail, becaufe no 

/kfjT 4 <3 4 T^V I *7 T 

366. a 24.44. 49. E. 3! fi'eehold has defcended to him by reafon of the devife. And 
42. 26. 17. and 27. ^his ^as afterwards affirmed by Cati.yn, Saunders, Cbief 

a7. 34. H. 8. 28. 54. a. „ ,^ , ,ir v * . 

32 Air. 7S. 4.M. B. Barorty Browne, and Wkyddon, at dinner. And yet 

482.^ 31. H. 8. 15. b. jijgjg jg 3 jyi^g f^jifgj jj^ ^^ f^^^^ Qf ^ fec-funple, but the 

£Hob.254j&c. Co. Lit. deyife cut off the defcentf 
347. 348. 3. BL Com. 

HEKTrOKD. 

In warranfut ctartiTy if (17) A WARRANTIA CHARTJE WaS brought by ■ m 

tlic lands lie m two xJL . y, . . r /• • 1 j 1 

counties plaintiff muft againft . m the county aforcfaid, and the 

iuppofe m his count land which was warranted lay in the counties of Hertford 
each, and Bedford, And the plaintiff fuppofed in the count that 

mrrartui chart^ dotfs ^^ ^y^s impleaded by affize before R. Catlyn and A, 

not he where the war- '^ . •' 

rary IS only againft the Browne, who were Juftices of affizc in the county of 

'"T^^ii'rti' be' M='^^ but not in the county of thrt/ord. And for this 

in the charter. it was holdcn by the Court that it is not good. And alfo 

£DaL 48. pi. 8. s. C] ^j^^ warranty was only againft the warrantor and his heirs ; 

39. E. 3. 26. Carr.ii! and therefore clearly per Curiam^ the writ does not lie, if 

*9- 40- 43- E- 3- 3- 7- there are not the words dedl et concefR in the deed. 

>o. Co. Lit. 6. a. 1. 4. •*' 

Co. 2. 80. 2. 6. 15. H. 7. 8. 2. 10. 31. B. I.. Vouch. 240. Perk. 124. 6. E. 2. Vouch. 258. aS. AlC 

39. Co. Lit. 275. fit. N. B. 134, 135. [Sec the notes and margin of the laft ciit. of Cro. Eliz. 602. J 

The warranty in law by dediy or by reafon of the rcvcrfion, is not dcftroycd by exprefs 
varramy, as it appears hcrc; and zo. E, y Yin,, Couutr. de Qarranty, 7. and Coke upon 
t^ittletony 384* a. 



(18) IN 
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^ Mtddl'. 

Trin. Ult. Rot. 86ou 

♦ (18J TN a writ of annuity againft the fucceflbr of a Bcforcinduaionthcpre- 

Prebendary of Litchfield upon the grant of his hiTct^cM!!^^ ''^''*^ 

preJeeeflbr, confirmed by the ordinary, who was alfo patron, if a man pkad his deed, 

and by the Dean and Chapter; the iflue was, whether the ^era 30. he* ought t© 

grantor was prebendary at the time of the erant, or not. ^^>'» **/'j/? delivered oa 

\ A A • u • . J u u "^h<^ 30th," or it man 

And upon evidence given to the jury it appeared that the be uken a pcrfeft deed 

grant was made after the collation, admiffion, and inftitution, ^^^*^^^^j'. ,. .^ 
and before (he inftalment or induction : upon which it was counting on a fcifin \m 
demurred in law: and it was argued the next Trinity Term hlstka^ tolC{e^ 
at the Bar and Bench; and holden by Welshe, Weston, arent-chaiige. 
and Dyer, that he fhafl not be faid to be Prebendary to all JgJ^pJ,^. 'a8**r^p' 
intents, nor to the common law and people of the realm exaftly, which fee, and 
Without the real poflefllon, which is by induftion, by which margin.]* * *" 
aft public notice is given to tlie parifli that he is their lawful 
and rightful paftor &c. And for this divers cafes were jj^ Ik'b^i b*^l' 
vouched &c, 41. [£. 3. 5. b. pi. 13.],^"^ 45- ^' 3- [^'^z- W-5- 9*>. N.B. 36*. 
M. r.t. Exfhange, lO.J ii. H. 4. [9.x] * 24. H. 6. ^.'.'^''i^i^, 
I. H. 5, [i. pi. 2.J in the fpoliation: but Browne e con- >6*- 
iroytotis viribus, (19) Alfo it fecms by Dyer, that the s! jac. Cro! 264. 
^ount is defedlive and faulty, * namely in thefc words, /. by Bro-Eteparture,«i. 
his writing bearing date the 20th day of y^wi/^ry, and deli- 
vered to the faid plaintiff on the 30th day of the fame Touch. 56,] 
month : and it does not hy firjl delivered as his deed v5fr. .fo 
that the word " Au" fuppofes a perfedl deed on the 20th 
4ay of 5^tf»«<2ry, at which time he was not collated, admitted, -2,5 5- *j^ 
or inftituted, Alfo becaufe it is alleged that the plaintiff was '40- *• 2». H. 6. la. 
fcifed of the faid annuity or rent in his demefne as of freehold^ • 3- 5* *• 

this proves that the plaintiff had accepted it as af rent-charge, co."Lit "17'^b' mJ' 
jind then the perfon is difcharged. And by the verdift and Hafg.notc(4). a.Wilf. 
the opinion of the Court he was not feifed &c. becaufe he 
was not inducEled into the church of Badfon in the county of ]$ not*^p^p^iy"a t«ic- 

Suffex. And between Tirrell and Nuttaff the count in a "^^"^ ''^ ^'^• 
.,/., r L111. .-.^r^ Quareimpedit, 125.35. 

right of advowfon proves that the cleric is not parfon m faft e. 3. 4. 21. E. 4, 34. 

bcbre induvStion, by Thorpe, HiL 38. £. 3. [3. b. 4. a.] »9H-«". 072x7. 

Alio the parfon of a church is never faid to be imparfonee ^ „. ^ ^ 

rs , . • I , t f. [2. Black. Com. 3u.] 

before induction, nor has jus in re but ad rem before in- , 

du6lion. 

H, It. Jac. Rot, 1x64. Evaftf anJ Kifin's cnCe [Noy, 93. Lat. 233. Palm. ^Kj."], and 
refolved, frw, ^,Car. that he fliall not be called liilhop before conCccratioii, or jarlon before 
jjidudion. 

Aycr 
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sa««r. Aycr againft Orme. 

Ln& of lands in B by (^o) A LEASE by indenture was made by one Lei^ late 

rendering rent there, -^rfA^/p<7^ y/tfrit, and confirmed by the Dean and 

fr^f, that during any Chapter, of lands in BatUrfiy. And by the indenture a rent 

vacancy of the fee the "^ ' ' ' ' 

rent ihould be paid to of twenty-four pounds fourteen (hillings and diree-pence was 
T^'rembeSn^^ referved to him and his fucceflbrs to be paid at BatUrfej^ at 
daring 1 vacancy, the the Feaft of the Annunciation of the bhjfed Marjy and Saint 
Wliff re^-ent^d^ wd Michael^ by equal portions, ^ provided alwaysy Aat in the 
diftrained therein, and « ^y^^^ ^f tjjg vacancy of thc archbilhopiick aforefaid, the 
avovred damage feafant. ,. - ^ . , -. , ,. , /• i_ • #> 

This entry was bolden aforelaid rent, for and according to the rate of the time of 

uniavi^fuJ, becaufc, cc the Vacancy, {hould be paid to the Chapter of the cathedral 

.ft, kfsproCifo isL " ^'^"^'^'^ ^f ^^''^ ^^ '« '*"'' ^'^ ^'S^^ ^"""g ^^^ ^^^ ^ 
tL condition (a), id, « fQ^h vacancy.*' And afterwards * the fee became vacant 

Sirch^t^^ whi^^ on the sth day of Jufyy in the firft year of thc now Queen, 

not the rcverfion. 3d, {,„ t^^ deprivation of D. Heath for thc refufal of the oath of 

/«>rff/irtf is contrary to ' * .i.vft^irA^t ^^ 

the king*s right to the fuprcmacy Contained in the act of the nru of the now Queen, 

temporalties>*/.vtfffliTf#. ^j remained vacant until the 25th daV of February in Ac 
4th, BaiLff cannot te- ■' ' ' 

cntcrforaconditionbro. third year of the now Queen, on which day the Archbiihop 

K.'^^sX T^^ *^^ "^^ ^^' ^^ ^^^^^^- ^^^ ^"""^^^^ *^ ^"^ ^^^^ ^'^ ^^ 
vowry did not (hew the a year at the Feaft of the Annunciation in thc fecond year was 

to the\?-cnt^, 'smd^fo ^^^ P*^*^ ^ *^ Chapter, the Archbifliop that now is, had «- 
|sbad,6th,^^*,whe- entered 5 but thepleading is, ^^ that Omu the defendanty as 

tber payment ihould be Tf'»«/r«i»i/-'»>»f-/» 1 y»-w ^t 

inade at B, or at York. " the bailiff of the [aid Archbtjhopy upon the pojfejfton of the 

^* A^ha^e bt^n ** f"'"^ 7'*" ^''^ '''^"'''^^ """^ '"'"' ^*''''^«' ^x^/Z/rrf and 
pade. Sth, ^. If it ^^ amoved as it was lawful for him to do^ and this bfc.** and 

'i^xL'^'Cl^^. no d^-nan-J « '•'=q"«^ft of *« «nt by the Chapter was alleged. 

fo determined by the And the Opinion of all the four Jufticcs upon long debate 

Id1.^\ MKlBenLiao. ^^ ^*^"' *^ plaintifF, and that the entry for thc condition 

f. c.] broken was not lawful. And firft, by thc opinion of 

\ao^i^\^'^' Wklshe, Browne, and Dyer, the prw^» placed as above 

TTumer^s Rep. 74. this is not a condition, but an exception or faving In the fentence 

p e we argu , 143. ^^ ^^ refervation of the rent, and as an agreement or covc«» 

Eaft. 4. p. Rot. 460. it nant : for it is not annexed to the cftate, nor to thc thing 
was adjudged for thc ^ 

(10) And this was a void provifo, becaufc the rpnt is not rcfcrvcd to thc dean and chap* 
tcr \ void alfo, becaufc it is coutrary to thc refervation ; void alfo, bccauiV the r^nt is to dc 
raid according to thc rate of time which by law ought nox to be apportioned, for it is noc 
flue undl the Feaft &:c. And this provifo is not a condition, but a limitation or demon- 
oration, ^nd this provifo cannot take the title to thc rent from the <^ueen in the time of th« 
vacancy of thc faid archbilboprick. Bcniocs, fol. 130. cap. 191, 



(a) Note, 13cndloe, 129. and Anderfon, 
9. agree \vi;h Dyer j but Moor, 1^1. reports- 
fhi& iirft point as determined the o^her way, 



And in Dalifon's report of it, page 53. th^ 
Court fipcxp divided. 

grsintcd 
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granted &c. Burtt is like the cafe of a warranty, provtfo pWntiff. See Harper's 

that he will not vouch, 7. H. 6. [43. b. pi. 21.] and 9. H. 6. ya. e^Tb. '*" **^' 

£35* ^ pl' 6*3 without impeachment of wafte, provifo that he [ siiep Tottch. 1x9, 

fliall not commit wafte wilfully in the houfcs &c. And m^I jS^^l^V^' 

Littleton [feft. 220.] in grant of a rent-charge, provifo that [ shcp. Touch. \%% 

it fliall not extend to charge the perfon &c, (21) Alfo **9J 

there were two fubfequent impoflibilities, that is to fey, one *![|i^,|^|j ^^'^^' 

that the rent aforefaid could not be paid, becaufe the Chaptei: Br. Conditicn, 195. Dy. 

have not the rcvcrfion. Alfo, (« as in their own righr) is f J ^^^,^1^^'^ 

impoffible, for the Queen oiily has a right. to it, the fee being [ 4. Com. Dig. 4409 

vacant Alfo a Chapter by (bme is not capable of receiving ^'* 1 

^e rent, becaufe it is a body politic and imperfed; but all 3S5. x. Ro. R». 6^ 

(did not agree to this. Alfo whether payment ought to be '^^ S9- **«*• «4»- 

ptade to the Chapter at Bfitter/eyy or at XorJt &c. And it H.8.17. Mo. 45. ^i. 

feems that if it be in the nature of rent then it (hall be paid ^o^- *«3. »>. Litt. 4S. 

at Batter/ejj and this upon the land, and not in any other inii. ao6. b. 213. a. 

phcc of that town, aldiough the Bifl&op has a great houfe ^^^l^^^^'i^^' 

there &Cf Al^ whether it is payable without re<||ieft or >o- 4* 

jjeriiand was moved ; and in this the Judges differed, Alfo f 3- BVr Ah. 396.] 

becaufe this condition arifcs upon a rent to be paid neither to 43^] ^^ 

the leflbr nor to bis fupceflbr, nor the condition broken in [ Ld. Raym, 750. 

the time of the oae or pf the other, it was hpWen by Wbstom '^^^ ^'^'^ 

and Brownk that the fucc^flbr cannot enter, but the coin ^*'^* ^^' iUiii.1.3 

4ition broken determines djc )eafe ipfofaBo^ without aiqr Wdw^7o!^^Co^ 

words of re-entry, and without |re-ei)try in 6ft; accoidtnir H* ^^ ^' ^^' ^^' *• 

to the o[Hnion of FiTZH^RaBRT in the cafe of Doeiwroj 18.H. t. 7. 

27. H. 8/ [15. a. b.]; then the fucceffor may well take pw^j'J:^-,;! J.ct 

advantage of the condition ^c. ideo queere tnde\ for divers «x. 65. n. h. 7. a^u 

hold this opinion of Fitzhbrbert not law, although it be *^^ J'- Cdmftioii, 63; 

only a leafe for a term of years, but if it Was freehold* it r o* K 1 

clearly it fliould not ceafe without re-entry made. Alfo it Dy la^. h. * 

was holden by all that a bailiff by reafon of his office cannot i^^ <^<^ (') ^ i^- b. 

enter for his mafter for a condition broken without his Stfc^Smuas!]* ^ 
pcprefs command to do it* And although it is not ex- 

(ao) Browne, Juftice^ in the argument of this cafe [Dal. 55.] fays, that the wprd/ra- 
%\f6 it taken in five manners, i. For a condition as leflee for years, provifo that the leflee 
(hall not alicne. a. It is taken for a limitation, and it is joined witii thefe words, but^ or 
not^ as a leafe for yt^rt^ provifo that if the leiTee die ^within the term the Icafc fliall ceafe : 
or a leafe for years to two, provifo that if one die within the term the other ihall have it 
for only two years afterwards. 3. Provifo is taken for an exception, as a leafe of a mano^ 
provifo that he ihall not take a certain acre to his mciTuage. 4. It it a prohibition, as a 
writ to the coroners, /r^v/^ that B. one of the coroners, do not intermeddle, e. It is at 
a covenant : as if a man leafe a houfe, and the leflee covenant to repair it^ prwtfo tha; the 
leflbr pay the charges of the carriage of the timber, this it a covenant, becaufe it i; divided 
from the j^rincipal thing Icafe^. Pv^a agreed to tl^f divifion. 

preOed 
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Lit. Rep. 35. 71. 41. preffed by whom the rent (hall be paid to ^hc Chapter, this 

i7.^*b. 17. Aff. 20! ougl^t to be intended by the tenant &c. and this by all. But 

JO. H. 7. 12. a. 3-Cro. ^he bailifF had not alleged the time of his re-entry for his 

£? 3. a6. V s! E. 4. mafter, and it may be intended that this was stfter the diftrcfs 

4. b. 13. II. I*. 21. taken,' and then it is not good, for the eflatc of the plaintiff 

H. 7. 17. 28. 12. 19. ' & ' r 

E.2. Dett. 176. 3.H.4. is not defeated till the entry be made. And this ought to 

E^* *Fc^iits 58. ^^^^ '^^^^ (hewn to be before the time at which the uking 

%. R. 3. 14- 5- ^' ^^' was made &c. 

76.3. 69. Plow. 135. 

3. Co. 64. b. Br. Bayline, 3. Br. Obligation^ 46. 14. H. 8. xS. Dy. 7, a. iqz. 374. 14. AfT, 10. zz, 

J18. 2».E.4.»5- '3- Pl^- »33' 



-Though a bond debt to (2^) JI^E MO RJNDUMy That it was holden at 
fccpaidataceruintimc' -^ nifi trius in Guidhallj London^ that if a man be 

and place be difchargcd -''^ ,. . r 1 j r 

byaKcptancc before the bound by Covenant, or the condition of a bond, to pay a lum 

'*h^c;Tetthise^d''en^ ^^ "*^"*^y *^ ^"^^ *^*^ *"^ place, between certain hours of 
will not fupport a ge. the Feaft) and before the Fea(l at another place he pay the 
ac^rdfng%o^th^^w^^^ money to the obligee, and he make acquittance of italfoj 
<iition- although by that, it is a difcharge of the covenant, or con- 

Mo 47. s. c. dirion by the acceptance &c. yet if he plead the payment 

46.E.3.s.b. 21.H.6.25. precifely to have been made at the Fcaft, place, and within the 

5.H.7. i7.a7.H.8.ix. [ ^ . . . j 

9.E.4.22. Br.Condition houTS accordmg to the indenture or condiuon, and upon that 

136. ^'^'^'^^^' ^y^ the party join i(rue with him, the jury arc not bound upon 

212. b. Ow.45. fuch evidence to find the payment according to the i(rue, for 

3,Cro.t42l }^^'' the truth is contrary. And this by the opinion of Dyer, 

10.C0.127. C0.24. Dy. Browne, and Welshe, Juflica^ againft the opinion of 

^^'*'^ Serjeant Harper {a). 

(22) 7r. 9. EZ/JS. Condition of the bond was, If the obligor Jball pay ten pounds in tbi 
hour after the obligee batb enfeoffed bim of a mill ^c, he payed five pounds before and five 
pounds after, this is a forfeiture, for the money is not due until &c. And if he paid five 
pounds before, it cnnnot be intended the fame fum. It is othcrwife where the day is li- 
mited, for there it is a duty, 

Micb. 30. ^i.Eliz, CB. Bond V, Ricbardfon^ [Mo. 267. i. And. 198. Sav. 96.] Rot.6io. 
Debt on bond, the defendant pleads payment, at the day, the jury find payment before, 
judgment for defendant, becaule payment before is payment for ever. 



(a) It was formerly a matter of much 
doubt whether in this cafe the defendant 
ought to plead fpecially or not. But now by 
4.3«;r. c. 16. §. 12. it the obligor have bc- 
fojrc adtion brought, paid the principal and 



intercfl due, fuch payment Oiall and may be 
pleaded in bar, though not (IridHy made ac« 
cordingto the condition. See alfu2.Burr.944. 
2. Wils. 173. Bui. Ni.Pr. l^u 



Proaor% 



Eaftcr Term, 5. Qiiccn Elizabeth; ( 222. b. J 

Proctor's Cafe. 

YOIK. 

(23) r\ N E Prober yeoman was outlawed by procels in a Outfcwry doesnotBeiw 

writ of detinue of three boxes and one bag, with ^e c^j^^^"^,,^. 

charters, writings, and other muniments in the faid boxes and ^'<'^' returning dcfcodaut 

. » 1 L /• - r r f *^"^y outlawed is not 

bag contained, at the uiit of one Lambert at a county court fufficient to make him 

holden on the lOth day of O£loher laft ; and the exigent was an^futlawj tbe Court 
' ^ ® will reverie it without 

returnable on the morrow of All SouU^ at which day the un- writof error if it appear 

derlherifFdid not return the outla^vry, but he returned that Tju^^S^lt^l^ 

the defendant on the aforefaid 19th day, which was the 5th county court. 

county court, appeared and produced 2l vfnt of Juperfedeas gaLT^^'^^ifjL 

quia improvidh becaufe the defendant had appeared bv Dyx" ^^^ "ot authorize the 
!. ,. J r . /T- J r t / flieriff to feU the goods 

Jon his attorney, and oftentimes offered to anlwer the afore- taken under it. 

fcid Lambert in the plea aforefaid &c. And the te/^e of the i.And. 36. N. Bea 17. 

fuperfedeas was the 12th day of Ot^ober^ which was a week S*^' ^^o^"'!^ '^^* . 

J '^ J ' ' Codb.84. Co. Lit.i2S. 

before the 5th county court; and in truth ^t fuperfedeas S.Cro.ayS. a7.E.3. 80. 

was then granted and delivered of record in tiie Bench on the %^'^^' I' \^^' ^°' 

fame day, as appears by the roll thereof in the faid court. Mo. 73. 4. h. 4. i. a. 

And upon the fuggeftion of the plaintiff that the 'defendant 

was quinto exa£ius and outlawed as above, the Attorney 

General* granted a r^r//Wtfri out of hisoffice in theBench [ ♦ 22-^. a. ] 

under the tejie of the Chief Justice dircftcd to thie coro- ^ „ ^ g 5 

ners of the county of Tork^ viz. to certify whether the de- 38- E. 3- i4- 

fendant was outlawed or not, and if he was, then at whofc fuit, ,. inft. 259. b. 

on what day, year, why, how, and in what manner, &c. And 

the teJie of the writ was the 30th day of OSIohcr^ which was 

a week before the return of the exigent^ and returnable with- Hii.ai. 3o.H.6.7.4». 

out delay j to which writ the coroners returned that he was ^* ^^ E.i.4.a. 4^e , 

outlawed, and the record of t\iQ exigent verbatim \ and the 4'-F"J*'-65- ao-^i- 7- 

date erf die return of the certiorari was the 12th day of 13. s. H. etio, b.? 

January in the 5th year [of the Queen] ; and by reafon of 

this return of the coroners, the defendant was molcfted in his 

goods and body &c. wherefore he prayed remedy now in the , 

Bench aforefaid, to be difcharged of this outlawry. 

(24) And the matter was well debated, firfl, whether pro- r^^ yj^^ ^^^ 

cefs of outlawry lies in this writ above of detinue of char- Com. Dig. 380.] 

ters &c. And it feems not, but fee many books thereof in ^^Vl. -117 a. 14. vc, 

the Time of //. 6. And then whother the reiu^ of the out- '•»• 7-^.4. ».*. Finch, 
lawry by the coroners be a fufficierrt record againfl: the party 

to make him an outlaw in law, or not \ And the Judges i. And. 36. "I c ^^ 

thought not, becaufe the record of it ought to be returned ^^' ^''*'' *^* ^ 
into the Bench with the exigent^ which is the warrant to the 

fiierltt 
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ta H.H.P.C. fto6, 207. fhcriff to proclaim him &c. And although the coroners give 
184. x.Hawk.P.c.634. ^e judgment of outlawry, and make a (hort memorandum « 
Caiat. a88. b.] ]„ jh^j^ record and book of it, yet the cuftody of the record 

01 -, doth not ^pertain to the coroners, nor is their return a fuf* 

Plow. 49. zo.H.7.ft3. ^ ^^»^ ' 

J.E3.21. Uclawiy7. ncient record of the outlawry i but the certiorari ferves \a 
fuch cafes for the King, to haften the fheriff, who is wont ta 
4a Ao: 1%. be flack in returns of outlawries, and to caufe him to \>€ 

auoerced for bis £dtbhood and concealment &c< And this 
was the opinion of Lenkard, Chief Ckrkj and it feemsrea- 
fon^ble, and fuch writs of certiorari to the coroners are ori- 
ginal and judicial alfo. (25) See for a fimilar matter in Libr9 
Jntrationumy fol. 79. according to the opinion above &c. and 
in a8. LibroJJJify. [154. pl«49-] accordingly. And fee 
for outlawry of felony M. i. E. 3. 40. [20 b. pi. 5.] where 
die (heriff returns the party outlawed, and he avers that he 
rendered himfelf at the 5th county court j and the Court wrote 
to the coroners to be apprized of it. See of a certiorari di- 
refted to the coroners to be apprized of an outlawry, where 
the (heriiF had returned four exadions, and the coroners re- 
turned that he was legally outlawed, and the iherifF was 
amerced fifty pounds, in ^aternuiine^s cafe in the year 
36. H. 6. 13. [24. b. pi. zc] but procefs there was awarded 
againft the (heriff to come in to anfwer to hjs return and 
anfwer. And fee 4* Trin. 1 8. £• 4. Rot. 24. in B* R. Derb. s. 
John Stanley and others defendants in appeal of murder at 
the fuit of Henry Vernon^ of the deat^ of Roger Vernon his 
imde, were put in the exigent^ and the fberifF returned as 
above, yet the fame /. S. at the jth county court furrendero) 
himfelf: and William Hujfe Attorney of the Lord the King 
f [ 223. b. } fays, that although the (heriff returned as above,* yet the 
faid /• S. at the faid 5th county court was outlawed, and for 
1. H. 7. 13. . the King demanded a certiorari to the coroners, who certified 

that he was outlawed, upon which the faid /. S. brought a 
writ of ^rror, and afligned for error that at the time of the 
outlawry he was in prifon at Chtjler^ and had a fcirt facias 
as ivell to the party as to the terre-tenant &c. the par^ ap- 
4. 4». 8710.00777/ 4. peared and acknowledged the allegation to be true; the iatd 
Br\diiteti^r7ru/l -^- ^- ™^ exonerated of the outlawry: aad the plaintiff 
U^ %l. By. 196.*. counted againft him, and the declaration thereof was of the 
fame Term, R9t. %%. Defendant pleaded not guilty : the 
plaintiff demurred in law, thereupon judgment for d^e dcf 
fondant; and the defendant taken at the fuit of the Kixig, and 

the* 



Iro. Avermenty 13. 
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Eafter Term, 5. Queen Elizabeth. [ 223. b. ] 

the King's Attorney acknowledged the plea of the defendant 
to be true. 

(26) And note, that the outlawry of ProHor above was 
reverfed for the caufes above, in C, B. in another Term, and [2. Crompt. Prae. 63. ^ 
without a writ of error, according to the opinion of Eaft. ^' ^^' '^' ^^'J 
37. H. 6. 3» [fol. 17. a. pi. 4.] and a writ of reftitution was »o.EL 363. a. 
awarded to the fberiff of Tori to reftore the goods of Prober 
v^ich were to the value of one hundred pounds, who re- 
sumed that he had (old thegoods for forty pounds, and brought g;^<|,^|'b 5^3^ 
die price thereof into court, in Trin. Term next, but the re- 
turn was holden infufficient : for the capias utlagatum cnm 
esctindh TxAjcin facias bona is by the oaths of good and law* ^ ' ' *'* 
ful men, but no mention of the fide of them is in the writ, 
therefore it is done without warrant, as it feems. But note ^^u^ ^ ^ g^ 
thefe words in diis writ, s. and thoft things which you Jhall r^ Bac. Ab, ati. tta 
find by that inqueft you fiaU take into our hands andfafely iapy «.Lcv.49- * fe« 5-Mo^ 
fi that ofthi true value and ijfue of the fame you anjwer to us. '* *' *'™* ^'^ \ 
So it feemed to Catlyn, S aundbrs, and Whiddon, that 
the fheriiFmay fell them, or anfwer the value to the King, 
and retain the goods himfelf &c. Ideo quare inde. 

Mafi, It, R,i.B. R. Rot. 50. If^alier Baker^wz.^ outlawed : upon which outlawry Uumpbrty 
BeoMcbamp brought a writ of the king to the cfcheator, that he render to the faid Humphrey 
twenty pounds of the goods of the faid Walter of the gift of the king. Afterwards by writ 
of error the faid Walter reverfed the faid outlawry, and was adjudged to bis loft goods. 
Upon which the faid Walter impleaded the faid efcheator for the faid twenty pounds, who 
produced the writ aforefald, proving that he paid the money aforefaid to the aforcfaid 
jHumphtey^ and that he is exonerated , and it is commanded the faid Humphrey ^%\ he ihould 
anfwer and iktisfy the faid twenty pounds, who prayed aid of the king : yet it was ad- 
judged that he re-pay the faid money, and Walter have execution, ex liSroMagiftri No^, 



Trinity 



t ^^3- ^* 1 Trinity Tertii^ 

5. Queen Elizabeth. 



Reve againjl Alice. 

The appearance of the (27) TVT T'jE, That in Eajler ^t of this Queen, Rot. 349^ 
nartics being entered on -XV .— . • j r * 1 • ^1. ^ 

the plea-roU, but an ef- >""« was joined upo» a foreign plea in the county 

ibin lor the dciendant ©f Surrey^ and the v^»/r^ /27r/Vi returnable in five weeks of 
on the fame day, and a i..< • ii/i>/T«fi 

nonfuit for default of Eajter ; at whicH day came the parties, and the Iherm did not 

abearance ot the plain- f^^j ^j^^ ^,^j. therefore as before it was commanded to the 

tiff entered on the ef- ^ 

foin-roU; the plaintiff fherifF that he cauie to come &c. on the morrow of the 

^ntri^*the rUrdof ^'•'"'>)' ^^^^'^^ *^^- ^^ ^^^^"^ &c.--andthis Continuance was 
the appearance by the made upon thc plea roll : and yet at the ikid five weeks of 
\^^^ Eajlit the defendant was eflbined unde venire fac. and (be- 

Novel Liver EntreDctt. caufc tha plaintiff being demanded came not) the plaintiff* 
II. fol l%^ pliS.s.c. ^2is nonfuited, and this nonfuit entered upon the efibin roll, 
Dy.2i4.a-3H*>.a6o.b. ^nd notwidiftanding tKs nonfuit, he proceeded in the ifluc, 
which was found for himj and had judgment to recover, not- 
withfianding the eflbin and the nonfuit; and this by the ad- 
vice of the Court ; for it was faid that the recording of the 
* [ 224. a. 3 * appearance of the parties in court at the day when the efibin 
was caft, confounds the eflbin, without any challenge or ex- 
ception to it. And in the cafe where the venire facias is 
ferved and returned at the firft day, and then the defendant is 
eflbined, this ferves for nothing, becaufe the Court will allow 
Default 39. 45.e!3. 10! him an eflbin or a default by the flatute of po/iquam aliquis ^c. 
Co.Magn.Ch.«^^4. [^r^. 2. c. 27.] although no eflbin had been call, therefore 
cap. 13. Dy. 97. 265. it is not neceflary to adjourn. See where the jury appeared 
* at a niji prim fucd by the defendant cu7n provijs^ and neither 

rcom. Dig. tit Plead- ^^ plaintiff nor his attorney appeared, what (hall be done, 
«r, X. I.] if. 17. [12. Eli%. poj.] fol. 286. pi. 44. 

So it was adjudged Micb. 31, 32. E/ts. C. B. and alfo Eafi. 34. EL it was fo agreed pee 

CuRIAH. 



A fine by the hufband 
tars dower unlcfs the 
Wife claim within five 



Damport and Wife againft Wright. 

^28) n^H E hurt)and aliened his land by fine with procl*- 
yeanafter'his death. mations and furvived the five years, and then died^ 

(28; Eaf}. iq. EI. Pxot. 8;?. CB. Between Iracy and John Brojlb^lme^ which cafe nity 
Vc leea in the New Uvok of Entries 171. within what time a ^nc ou^ht to b«. 

and 



i'rinity Term, 5- Queen Elizabeth. [ I24. a. ] 

and his wife beine fole, of full age, of found memon', out of Mo. 53. s^c: 

, Go A. 93. a. lOu 49. o» 

prifon, and within the four feas^ docs not make any demand 10.9.8.6. 6.E.6.7i.b. 

or claim of her dower within five y .-^rs Sifter the death of hei- ^^ 5- «3' b- \ »o- 

Co. 7». 49- & 99- I^cil. 

hufband: ^itre whether ihe fliall be batrcd. And {ttHiL Contim 409- Goulds. 

4. H. 8. -R^r. 344- fuch bar was pleaded; aiid admitted for a '^J^^ ^^^^ ^^^ 

good pica, for it fcrcms that by the fecond article of the faving Cnrifcon Finc$i'i2.anJ 

Sifter the claufe of, exceptions of femes covert contained in * ' ' 
the ftatute of fines in the 4. of //. 7. c. 24. wives (hall be ex- 
cluded of their dowcrj bcc^iuf;: the rcafon; ground, and matter 
bf their endowment was the ftifin of *5their hiifbands during 

the marriage which Was before the fine levied; although the Piove. 379. Br, Feoff, 
atftion be given afcerwarJs, s, after the death of the hufband, 

if th^y will not profecute for their right, within the five years t»low. 354. 356. Plow, 

after the aftioi) atccjrued &c» An 1 note that the averment of H^ h^'^Q^ud'in*^ 

full age, fane memory, out of prifonj within the four feas, arid margin there, and j, 

u, ri. »i'ii--ii ri l^on, 76. I. I^v. 26. 

lole or uncovert, \fras exprtisij' piciOed In tne laid bar of doWer; scc ilfo for the ncgati- 

Hih 4. //; 8. But it is rtol fo pleaded in the Exchequer Cham^ "l""^ ^ exceptioni, , 

^ • • « Term Rep 141. Dousl 

%er Caf^ between Sto^JUcl aild Lord Zoucb^ Plow. 353. And J45. i.TcrmRcp.32o.j 
f 2^^r/ well whether it ought. 



(2^) 'T* HI S queflrion was alked by the keeper of the 'great a baftard boiti cf ing-i 

^ feal ; Whether a baftard begotten odt of marriage 1;^ ^^f""'^ ^y"""^ '^"^ 

° ° but under the dominion* 

between a father and itiothcr; Erig^ifli', and li«ge-fubjec\s at of the cro^-n Uaiicje 

nurncy beyond fca, after the co.iqucft oPit by Hen. 8. and ^"'^^^ °f E'-gl^nd, 

t „ . , , , rt CJ'o'^- Cent. 5. c. 91. 

during the time of the allegiance; be capable as a ftrangcr s. C] 

denizen, namely to purchafe and implead here within the 7-^°- "• *>^»fi- s««^ 

realm by the law of the land or not ? And as it fcemed tb Vau^h. a8i. 

Catlyne; Chief Jiijilce, Saunders, Chief Baron, Whid- tufecf 1s"e'^ *I^' 
boN and Brcvne; Jnjlicei, and to MyselpJ he is in the 
fanle fituation as if a frenchman * hufband and wife come ♦ [ 224; b. ] 

Here into Ergland-^ ftay here; and have iffue a fon ; iri this 7Co.^.a. Br.Devlle^^. 

fcafei by his being born here, he is a iiege*man, akhough his ^^H*.*. BIN.C.iSa 

(i9) ExKot. Pari i;.]?.;. refolvcd by all the Lctds incl Gr^Tidccf, that ChiMtm pf fub^ 
Jcfts bcrn beyond the lea in the fetvice of the king fliall be inharhablc. 60 tr. 7. E. ii 
Rot, t. B. R. it was adjudged. 

And note Roi: Part. 4a. TT. 3. That children born opt of the allcgiJCncc of the Kin^ ^ 
England ^o not enjoy the inheritance of anccftors in Zngland^ and that children bcrn \Vi 
ValaJs oc in Gafccgny strc there as in the fiatute [de prerogatirja regis 17. E, a*. 11. i. ei li.] 
holdcn in Genu' Kccord.-*-30. 

«t» Jf.'ft^b Coli' s Cafe in the Exchequer, 2. Jac. His father and mother enceinte inhabitlS^ 
in Calais when it was taken by the Fi'fnchy fled into Flarders, and there the woman ww 
delivered of the faid Jofipb : adjudged that he fiiall be a dcniieo, bt-raufe the parents werl 
bsrii at (iaijis and he hlitifclf was begotten there, although botfi in ^'St(juLt4. 

T t h^tr 
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tBac.Ab.Ali€n.(A.) i. fathcf and mother were: aliens. And fo in the other cafe 
DoTex/d. Count Du- ahove, Tournay was fro tempore parcel of the realm and do- 

roorc V. Jones, 4. Tenn minions of England^ as Calais was. 
Rep. 300.] 



To conftltnte fobbeiy, (30) XtOT'£, That at the gaol delivery of Nttvgate 

the^^muft be. putting 1 V ^^^^^ ^^ ^^^ ^^ ^^.^ ^^^^^ ^^^ ^^ ;^j^j^ ^^^ 

Dy. iS3.b.a6i. Stamt ^^^^ be with force and arms at B. in the king*s highway th&e^ 

Rdl CoJitto H^iLi*8 fir^y fiiUings'in monies numbered (fc. felonioujly did take from 

Cafe, 154. /A^ ^^rywi £/* /. S. And he had the book in this cafe, becaufe 

I w .^L^h^r Qrfcs^fn *^ '* "^^ * robbery if the perfoii be not put in fear^ as by af- 

Crown Law,»o3—»o7. Jault and vfblence. 



Qnilter*s Cafe. 

A Judge of AiTifc by (31) JijfE MO RANDV My That in Trinity Term hi 
'^::ll^%^C[ . the aSth year of H. 8. in B. R. Rot. 67. a fine 

nonohjhme, took the tiC' levied in the bench by one filter and his wife before 
Without rS2L«^f;i Chuistopher Hajles EsQiiA/erii^G^w/rtf/of the king, 
tatem, and hoUengood ) ^^d acknowledged, and by him certified into the bench with- 

though the Chief Jnflice . ^ , \. ^ «. j .. , • 

of c. B. alone ivgularfy Out any Writ of dedtmus potejiatenty was amrmed for good and 

hath fuch power. fuffident, although Hales was not a Judge in any of the 

Br?Patcntt! 149. Benches^ but he was a Juftice of Affize in this circuit with 

Serjeant Hynob; and they had a general patent to re« 

ceive all fines, concords, and recognizances in their circuit. 

Weft. (ymb. In Flnet, joindy and fevenilly acknowledged for that time in that cir- 

^ ^ ^ cuit, with a non objiante {a) any aS, ftatute, ordination, &c* 

which patent with all the recognizances v.rcre certified intQ 

the Bench, and by the Cujlos Brevium certified into B.R. by 

virtue of a writ of certiorari ifluing out of the faid B. R. in a 

' writ of error, brought by filter and his wife, in the levying 

"Kf^Cmxin. 17a. of the fineafore&id. And the authority was adjudged good 

upon good confideration. Tj/?.* J. Fitzjames — ^and the fine 

1. H. 7. 9. a. affirmed. Note^ The patent above Viras in derogation of the 

office and authority of die Chief Juftice of C. B. who alone 

B. Inft! ^m. *^«S^f by pterogative of his office can take the acknowledgement of 

Infl. 235.] ^ gj^e without a dedimus potejiatem. 



(a) By I. iT. & Af. fcff.i. c.2. §. 12. it 
Is ena£tcd that from and after that fclliou of 
parliament n« difpenfatiAn by non ohflante oi 
•r to any ftttute or any pan thereof fliall be 



allowed, btit that the fame ihall be holden 
void, and of no clfc6t ezccpt a difpenfatioa 
(hall be allowed of in fuch ilatute, 6lc, 

Sir 
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Sir William Seyntloo's Cafe. ^»?^ *• J^^ ««"^- '^ 

^ Scacc. Rot. III. 

(32) OlR TVlUiam Seyntho knight, capltaift of thtfgtiard, The terre-teiMmts bf 

and hi5 wife late the wife of Sir JFilliam Cavendijh ^ ^„g,J ,^^„n^ 

knight, treafurcr of the hduQiold by patent made by king //.8. ^^^^ ^ b«cam« fo* ^^ 

r t ....... • . . . , 1 liable to account for the 

for the term of hts life; were brought into the exchequer by unan dtie from fuch 
procefs to account for the arrears due to the Queen for his ^^I'. .^I'^^P?;; 

•^ ., , chafed jointly to hunfelf 

office >from the day of the date of the letters patent until the and his wife for her 

day of his death, which amounted as it is &id to five thoufand it"!f "Jcifedllf^ te 

pounds, becaufe they were returned terre-tenants in right of convey to both for her 

the wife, of certain land which was Sirff^illiam Cavendijh* s "S^offiee, mrfliaUnct 

(fince the patent) to himfelf alonej and of which he had made ^ charged forthis hnd. 

conveyance fince the • marriage to him and his wife jointly * [ 225. a, j 

for her jointure^ and to his hcir^ becaufe it was returned by jenk. Ceni.5.c.89.s.(X 

the iheriff into the exchequer, that there were no executors f^*^*!** ^-S?** ^• 

\ . . . . ^ 10.C0. 56.*. 8.C0.171. 

nor adminiftrators of the faid William G And the (aid Sirfy.S. Plow. 3 15. Dy. 207. b. 

and his wife have demurred in law with the Queen in the om^ 3C»!^F;N°B* 

^ exchequer) whether they are accountable in this cafe or not, J?^* 

becaufe they are not privy to his reckonings, and ho judg- j.OkhV 

ment was given againft Cavendifii in his life-time of any debt 

on the account of his office, fo that his lands (hould be [vide Crompt. purlin 

charged &c. And great fearch 6f precedents has been made ^'^ 

for the cafe, of which delivery has been made to the Juftices 

of both Benches, for the Barons would not refolre the cafe, 

being fo gireat a qucftion and doubt, without their advice and 

opinion. And this term the argument of the cafe was ap* 

pointed by command of die Queen by all the Judges and 

Barons of the Exchc^uefi (33) But «^/^ that judgment is Br. Exchange 34, 

given in this cafe aforcfaid by the Barons, that of fuch lands ^°' * ^ * . 

as Sir W. Cavendijh firfl purchafed to himfelf and his faid wife, 

and the heirs of Sir IV, which was in efFedl the fubftance of 

nil the lands of Sir W. Seyntho and his wife^ they are dif. ^i^'^**-- 

charged from accounting as to that. Note this for the debt roiib. Executions 26S 

accrued after the (aid jointure made. And in Hilary Term next *^9 J 

' ». Inft. 19. 

they pleaded the Queen's pardon, in which all the cafe above, g. co. 171. ti. 93. a: 

and the ccmtirrer were recited, and aifo that by the fearch of SO-Aff-s. ^.Mar.ifc.-fei 
divers precedents in the exchequer it appeared that procefs 
had been made by the prerogative of the king againft the terre- 
tenants to account : and fume had been compelled to ac- 
count, aiid fomc had pleaded pardons and relcafcs &c. Yet 
at the humble prayer of the faid IV* S^ and his wife, and iti 
^confidcjTiition of the /aitlnful fervice of the faid JV. S, captaJn 
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of the guard, and Tor one thoufand pounds paid into ths ri^ 
ceipt of the exchequer, the Queen pardoned them &c. Notd 
in Fitz. Nat. Brev. [foL 599, 6oo,] in idcmptitate nGminis^ 
fuch iftccount for the king Ues againft the terre-tenant &c. 



Sec the ftatute of Magna Charts, th. 8. and 33* H 8. c. 39. for this prcrogatire foriht 
king's debt [and i3.£*asic.,4.] 



Warhmt of attorney en- 
ured after writ of error 
brought, the plaintifT in 
•rrcr delaying to deliver 
the writ to the clerk of 
the treafury till fix days 
after the return day. 

[x. BrownL 46. S. P:] 
Dy. 81. a. 149.231 3^6. 
344. 363. a. a6438.E/5. 
64. b. 8. Plow. 440. b. 
.J.7.8.X1.H.4.X0. b. x6. 

4-44- 

Dy i8o.a.26a. X.X5.H. 
7.13. 14. 41. E. 3. i». 
19.H.6.67. 7^1.4.4. 
z.RoU.Abr.a90.(I.)4. 
a.Keb.459. a6.H.8.43.. 
7.H.6.30. 5.C0.44. Dy. 
^30. b. Palm. 199. 

* [ 225. b. ] 



YiiWzgrvfftagabifi Trewynnard. 

(34) JT-I LLEGRE TVE recovered in debt Mich. 2.&3i 
of the prefent Queen againft Trewynnard as heir 
(upon a bond made by his father, in which he bound himfelf 
and his heirs) by a nihil dicit^ or a non ejl informatus : and 
for defe£l of a warrant of attorney for defendant, he brought 
a writ of error which was returnable the firft day of this term i 
but the writ was not delivered to the clerk of the treafury 
until fix days after the day of the return, and therefore per 
opinionem Curia ^ the defendant was received to put in a 
warrant of attorney for the plaintiff in the writ of error, and 
command was given to the clerk of the warrants to enter 
the warrant accordingly, which was accordingly done. So 
note in* fome cafes amendment may be after writ of error 
brought [a) : and afterwards in Michaelmas Term^ 8. of the 
prefent Queen, Killegrewe acknowledged latisfadion &c. 
which is recorded in C. B. 



(a) By 18. EiiZ. c. 14. No judgment after of attorney which ftilHs erroneous. But fee 

<verdiS ihall be (layed or reverfed for &c. or 25. Geo, 3. c. 80. §.2. 13. & X9.~^For the 

for want of any warrant of attorney, and amendment of records after error brougfatt 

4. Ann, c. 16. extends this to judgment by fceDougl. xx4. 5. Bur. 2730. x. TcrlliRrp«- 

confeflion, nihil did ty or nonfum informatus y 783. 3. Term Rep. 659. 749. 
in all cafes except where there is nio warrant 



Michaelmas 



Michaelmas Term, l^^s^^^^ 

5, and 6. Queen Elizabeth, 



(3S) Jl/fEMORANDUMy TYaX Michaelmas Term Adjournment of onf 

JVJL ... t n f. i I . r 1. entire Term and t>R'Q 

ip this year was wholly adjourned by writ of the rctumt of aipother. 

Lady the Queen until the oaavc of Saint Hilary 2X IVefi- The King by hu prero. 

ptnjter on account of a great plague and nifection of the air merifTs without the 

in London^ JVejiminfter^ and the fuburbs of the feme. And "^^^ i^Scheqtef 

tmte the adjournment was made on the very day of the eflbin ^ ^ ^ 

1. Cro. lA. 2. Cro. 16. 
of the odiavc of Michaelmas at Wejhnjinfier in the bench by Apres aS6. a, 

JusTiciE Walshe who was in turn to have kept th« eflbin '-^^^^A**- *3«- (A.) 1 
there. And becaufe d^e plague was not ceafed by the firft 
return of Hilary Term nesit^ it was adjourned from Wejiwinfter 
to the caftle of Hirtford'm the county of Herifhrdhj Wes- a,]"' ' ^***™^* 
•jroN, Juflicey (who was in turn then to have kept the. eflbin) '• ^^* '^•*^- 
until fifteen days of Hilary^ an^ there being again he kept BL Com. 278. s.Tenn^ 
the eflbitt of the quinfieme of Hilary^ and the foil Term did fXSiaM^a^l^* 
not commence before the fourth day— diote this. And noU 
that the firft return, %. the o£tave of i/fZtjrj, might not bo 
holden and begun at Wejlmxnftev^ and on the fame day ad^* 
journed to ihrtford by the opinion of C atlyn Cbiefjuftice^ 
Dyer Chief Jufiice of C. B^ Browne Jujiice^ and Wes- 
iroN Jvjlice^ who were examined on this queftion before thq 
feaft of Chrijpnai by co^imand of the Queen and her Coun- 
cil, and afterwards th^ other Jud ^es and Serjeants at Law 
agreed to it Alio the iherifls were nominated and appointed;. 
without any meeting of the Ttidges on ^e morrow of All 
Souls at the Excl^quer according to the common ufege j ^^^^ ^^ ^ 
but for the moft part none we^ n^med except one of the i-Keb.zSz, 

(35) Bijbopy. HarecoftlCro.'E]. iio. i. -^nd.224. Sav. 140.] Up->n ajfumpjit the cafe 
was, Harcott affumcd after the day of the clfoin and before the quartr> die pofty to deliver an. 
indenture &c. before the end of the Term of the Holy 'trinity thca next following, and 
adjudged that he ought to deliver the indenture before the end of the fame Term, and 
ihall not have time until Triniy Term at twelve months after : for as to the unc^rftanding 
of the public, tlie Term Ihall not be faid to cofamence unt'l the full Term, at the quarto die 
pofly although in law as to the return of t^e writs and offices it begins at the day of the eflbiny 
Ixin, 32. EL B. R. Rot. 511,' 

Note, Trift. 3 j. Ei. [Poph. 33.} >^ ^^^ adjournment of thcTcrm be to be made in OSai^, 
Trin, then it fhall be made in every court, B.R, C. B and Exchequer, the very firft day of 
the Oftave, but if it be adjourned /o OSiab» Trin* thea it was holden by the Juftices that it;, 
ihall. [not] be adjourned until the rifing of the Court upon the 4th day of the faid OScPur^ 

So it was in Muh, Term^ in 6. Car. the two firft returns were adjourned to Ires Miebaelie 
which was upon the Wednefday, but the full Term did n.t commence uii|ii '..»c »laturda]F' 
after, wiuch waj t ha j^war.*© ^/V/c^. 
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t, Inft. 559- two who remained on the lift the laft year paft ; although iX 

Ti BL Com. 'lAz 1 ^^^^ holden that the Queen by h^ prerogative may make a 

(heriff without fuch ele£tion> notwithftandii^ any ftatute tq 

the contrary. 



l>re^e<kDtt <rf the ad. CS^) JUT E MO R AKD VM^ That die "precedent of 
iouiwnent of tenn«. Michaelmas Term in the 26th year of H. 8. which 

Foi* ^*°'' ^' ^ ^^' ^'*^ holden at the town pf 5tfi/i/ J»tfw in the county <rf 
(See the cale above, Hertford was fearched and viewed for thcfe adjournments 
^ ^^'^ aforciaid, and well looked to and confidered ; and the firft 

f \^ Zz6. a. ] writ of the (aid* adjournment in die 35th year was, on ac- 
count of the plague, to adjourn the four firft returns of 
Michaelmas Termj x. the offave^ quinfiemej ires fiptim* and 
^nfo Mich, until the morrow of All Souls at Weftmnfter\ 
and the tefie of it was on the vigil of Saint Michael^ u on the 
28th day of September^ and at fValden. And the next writ of 
adjournment to the morrow of AU SotUs was alfo on account 
of the plague at IVeftminjter^ unto the town of Saint Albant 
on the morrow of Saint Martin'^ and alfo that all pleas, writs, 
bills, and other procefs whatever returnable at Weftminfter 
on the faid morrow of Saint M^ttin^ on the o^ave'of Saint 
Martini^ in fifteen days of Saint Martin^ or at any day be- 
. tween &c. fliould be returnable on their days, and the re- 
turns thereof at the faid town of Saint AUfans. And the teftti 
of this writ was at this Honor oi AmpthiU^ on the laft day of 
Oiioher in the 35th year. And the laft writ of adjournment 
by which the next Term of Hilary was adjourned fi-om the 
town of Saint Albans to Weftminfter. in the county of MU^ 
dUfex^ was on account of the infection of the air at the town 
kA Saint Albans and adjacent places, as above i which was 
falfe, for there was no infedlion there; and the tefte of this 
yrrit was at the town of ^aint Albans on the 28th day of No^ 
vember which was the laft day of the Term of Saint AUcbaeL 
(37 j And note that the faid laft writ was general, i. to ad- 
journ 

C37) Batten V* promhttfe and Lewer. [Mo. 365. Cro. EI. 388. and Poph. loo.] Iil 
Lemcei/lerz coiaaiAon recovery' was had in which the writ bore /</?^ on the loth of jMWr^, 
which was the firft week in Lent returnable in 4 weeks of Lent next to come^ and adjudged 
a good return, and that next to come had relation to week9 and not to Lentx And it is not 
like thia cafd, fqr next to com,e cannot ha%e relation to the fame day of the date. Ftile 
long 5to. £• 4^ 26 for the killing of i% wild beads, from the 2d day of July until the aoth day 
ef jiiy next folhr^ing where next had relation not to July but to the day. 

Mich. tS'Jac. C. B. Pyev. Coe, [Brownl. 741.] A, made a bond to B, on the 17th Nov^ 
^614* to pay one hundred pounds oa the x 9th day of Nov, next cnjuing^ and another one hun^ 

* • • • dred 
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journ all pleas, writs» bills, and procefs returnable, or having ^- 3^* 
day in any term or terms, or returns from fifteen days of 
Satttt Martin nact to come at the faid town of Saint Albans . 
that they {bou}d be adjourned from the faid town of Saint AU 
bans to tVeftminfter without naming the o6hive of Hilary^ or 
any pthcr vtvmi day in certaii> &c. And note well whether Po^i pi- Jf* 
thefe words ** next to fomt** ca^ be intended the fame quinjienu 
of Saint Martin In which it bears tefte^ or (hall be a year 
after &o And ip was holden by all the Judjges, that it can- 
not be taken to be Ithp lame quinfieme. And according to 
^is jdie writ of adjournni^nt of Eaftir Term next from the 
caftle of Hertford to Wejiminjier was made, and was gene- 
ral as the other writ was : but the fuggeflion of the plague 
at Hertford wa^ omitted, but if was ^ for divers urgent Dy. 37«.i^ 396. pL^ 
^' caufes Wtf.*' And ^from tffe o£lave of the purification of 
« the bleffed Mary of this prefent Term of Saint Hilary^** in- 
fected by Catlvn Chief Juflice^ and the tefle was, Jt the 
fo/lle of Hertford on the 1 2th day of February in the f>thjear : 
and this by the advice of all the Juflices of both benches, and 
tha Chief Baron of the Exchecjuer omitdng ^e words, 
^ next to come.** 

drcd pounds the firft day pf December enfuingt adjudged iKatthe firft one hundred poundf 
Ihall be paid on the 19th day of the fame Nov. and the intent of the party appears by thd 
appointment of the fecond payment of one hundred pounds. By Mafou't Rej)brt|. [Cfo. 
Jac. 678.] 

^t.E^inZh Adjour^nem i^poo a mortaUty, poft^ pl« 3 9r 
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Wlierr the aiSzei are (38) T T was hoWen by all the Juftices of ailicc aflembled^ 

th^^Xft^ccs aTtTc'd^^^ ^^^^ ^'' ^^^ affizes which were adjourned to L or 

puts the pard without WeRmhJler out of the country -are now without da\y by the 

day. But a re-artach- "^ ^ , « t /». • t e . ^ j.^ 

;rncncand re-fummons, non- venue of the Jafticcs there, although they are not dif- 
• f^kahtai t^rpra i'urct\ continued by Tcafon of the fiatute of i. £. 6, fc. 7. §. 2.] and 

teftcd on that day may ' m' • ' n 

be awarded to the nc« now the plaintiffs ought to fue out a re-attachment againft 

*®*"' the defendants, and a re-fummons or habeas corpora againft 

[Jcnk, Cent. 5. c. 95. , , • , . n n 1* r i n ^ t * -^ 

s. c."l V^^ recognitors, a^id the wri^s Ihall be pf the tejte of this Term, 

9.H.6.4o.a. 47.E.3. *. and returnable at the next affizes &9, (30) Alfo it was 
6. H.7. u:t.m. • ^^ ^-^^ 

[Sec Cro, Ehz, iz.] holden by all the Jiiflices aforefaid, that the \vrits of adjourn- 
ment for the faidTcrm from Suint Albans^ are good, and that 
the tejle of the laft writ, which was at the town of Saint yfl- 
banz^ on the 28th day of November in the 3^th year of i7.8. 
was good enough, and therefore they held it the (ureft way 
to follow this precedent in the end of this Term, without 
antedating it; but all agreed that thofe words ^\ next to come'* 
fliould be omitted, for it makes the writ had j Whercfere &€• 

f Wherefore it Teems that this is not a difcontinuance. £r. ^ifcontinuance de greets, a. 

f [This note in orig. is entered /^. 235. [ in this its right pkc&.] 
b. pi. ii. as it fecms by miftakc inftcad tf | 



Where one of two dc- 



Nevir-s Cafe. 



to^;;rr„;w>;: (40) ^JECTIONEfirm^v^zsy^^nghf^y i^ 

mo' pleads an entry of Nevil and another. N^vil appeared, and pleaded 

the pla:nti/f to whic!i , , *.* " . ' V\ . « . 

hedemurs, there cannot the general liTue, and the proceis was continued againit the 
ctVer^Sn*^^^^^ ^^^^^' "^'*^ ^^ appeared, and then he pleaded an entry of the 
general iffue, vjrhich is plaintiff into the land puis darrein continuancey judgment o£ 

lTR6!^ontc^T;.,.o. ^^- ^'"^' ^"^ ^° ^h« P'^a *e plalntifF demurred in law, 4 

Coke 9. 77. b. Vide la. curia avijarc i!Sc. And in the mean time the firft iffue wa;5 

aj. H 8*30." 7. E. 4. 6. f*^^"^' ^^^ the plaintiff againft Nevil by nifi prius \ and now 

7, ir. H. 6. 48. b. Br. the plaintiff praved his judsrment, and it was doubted : but the 

Conftf3, I. «.H.6. 13. , ^ , r ' , 1 , . .^n. I, 

4.E4.3a. Fr Judgment better opmion was, that theplamtift ihall no^ have judgment, 

^^'AJ«'^'"*u '^*'^" becaufe the plaintiff by the demurrer in law hath confeffed 

[Str.i66. Co. Lit. 125, .thi- Writ abace-ibje. It would have been otherwise if he had 

■' cm/ 
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only imparled to the plea, as it is in 14. & 1 5. £. 4. [6.a. pl.2. l^^ ("P" *^^ ^ ^ 
26. pi. t. & 3.] in trefpafs ; and the writ by the entry of the 
plaintiff above was abated, becaufe the term is to be ^9- 
covercd. Sed qu^re. 

A man may plead what goes iq bar after imparlance^ net what goes to the writ : fb to^ 
folved in fdarjball and AlUiii Cafe. [Palm. 406.] 



(41) JLjf'EMORANDVM^ That it was agreed Hetnnit oTWritf 

among all the Judges, that the 'original writs for 
fines and recoveries of this Term may be made returnable 
more fafely, and without any doubt, on the o£bve of Saint 
Hilary at fVeJiminJiir^ and not in fifteen days of Hilary^ ox 
on the morrow of the purification at the caftle of Hertford^ 
becauie. the adjournment was made on the * 20th ({ay of ^ [ 22T* Si* "^ 
January from fVeflmtnfier to Hertford^ and between that day ^ 

and any of the faid three returns there are not fifteen days. 
Wherefore &c. And yc^ the ftyle of the fine fhall be, VA« 4^ 
^bi final concord made in the court of our Itody the ^ueen at 
the cajlle of Hertford from the day of Saint Hilary in fifteen 
days i^c. So were the greater part of all the fines o(Aficbael* 
jftasy 35, H 8. J. made reti\rnable at Weftminfier on the mor- 
row of Saint Martin^ and on the o^ve of Saint Martin^ and 
jTiot at die town of Saint Albans : and yet the final concor^ 
"VVas made at the town of Saint Albans l£c. 



Burlace againfi Warde. 

(42) A S^cjRB FACIAS brought by Burlace againfl: Warde 
to have execution of a judgment in aiEze in the 
ad year of Edward 6, as well of the lands as of the damages 
&c. The defendant pleaded an entry of the plaintiff into 
|he land, mefne between the verdi£t and the judgment in the 
affize, whereby be waf feifed in bis demsfne as of fee CsTf. 
judgment of the writ : and to this plea the plaintiff demurred 
\ii kw, and the opinion was, that it was no plea. But quare^ 

if 



COEMWALt. 

Entry of the plaintiff be« 
twren verdlft and judg- 
ment <' wbertby be kt^ 
« 40me feifid, &t.** i» 
no plea to a Jcire/adai 
for execution and da* 
magea recovered in af- 
file. But if he had 
pleaded that plaintiff !«' 
ilill feifedy ftutre, 
1 19. Vin. Ab. 285. } 
Dy. 76. 49. E, J. aj. 

16. E. 3. F. Scire Fa- 
cias, 5. 7. H. 6. i6b 
Br. Aff. 17. 14. H. 7. 

17. 8. H. 6. ai. Br.. 
Non-tenure, a z. 41. %, 
£.4. 19. 9.H.5. II. b. 
IX. H. 4. 1$. s. M^ 
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107. a. 39. E. 3. 1?. if the plea had been, and ytS isfeifed i^c. which amounts tQ 

S3. H. 6. 04. b. 31. *^„„^^ 

H. 6. Non-tenure, 21. non-tcnurC. 

5. £.4.5.6. 15. E. 4. 

5.b. 22. H. 6. 41. a. 

£5. ConuDig. 346. 4. 

^acAb.424.] ^ 



Of! the ^t Of an ai^ Newdigatc, Executor of Button, v. CapelK 

flraity ttfi iMtUIgM to M * 

KTe^Sd i!: (43) 5/^ GILES CAPELL by his deed (in which SA- 

"^^^'^"^T^^ ^^^^' ^'''^'^ ^^^ ^°" ^^ ^^^^ apparent joined) 

prMed in the deed, granted an annuity to one Button for the term of bis life out 
wi«to debt lyiJI Jic of all his lands in Potten^htfU m the county, of Htrtfirl 
It rent chaije for Ufe, And if it fliould happen diat the fiiid annuity (hould be in 
^^"^e^^l^S^^ arrear &c. that then it might be lawful for the faid 2fir«w 

for the aireafB by exc- upon the tenements afbrciaid, as well for the (aid annuity as 
cutors after the eibte i« ^ - ii..ii. • . ^ .1 ^ t 

determine. '^^ '^ tniliings and cightp^nce, m the name of a penalty, as 

Where two are named of^en as ^c. to diftrain &c. and no other word of grant of 
in the deed as grmtort, , , , % 

but one only iealt, it is the penalty. And this deed was fealed by Sir (7, ofilyt and 

S^r,S7rinVre: "'"^^ '^^ «^ ^^ *'> ^- ^ut no feaj or impreffioa &c 

ciaration. The annuity was in arrear for divers years, and for die ar- 

Novel Entre, D^tt pL ^^^ ^^^ ajfo the penalties above, the executors of the 

31. fol 1^0. grantee breught debt againft the executors of Sir G. CaptlK 

Co.l^LfbLi4fi,[&i0a.l *? J ,° ,.^ ., ,. . /«. 

S8.H.8. i3.a, 37. H. 6. *»" countcd upon this grant without making mention of Str 

i5.b.'^6.H.-^. II. jj^ byvirtui whereof the grantee was feifed in bis Jennfm 
lCTo2r. ita C^ui ^^ ^f fr^^^^ld, which was not good, (44) And the defendant 
37. b. Mr. HarsrpTe*s demanded oyer of the deed, and it is read to him in thefe words 
note (4). ..WiJf. 124.3 &c. Which being read, he pleads that there is not &c. any 
Casa* VV7. «.b. '"^**^^''> hamlet, or place Icnown out of which &c. called 
\y H. 6. 23. Br, Gar- Potter's Hall \ to which plea the plaintiff demurs in bw, 
iiiilin^cnt, 16, ^^j j^ ^^ argued. Whether the pIvntifF ought to make 

any mention in his count of Sir H. C. or not. And Dyer 
* [ 227. b. ] and Weston thought, not, for the deed was void againft • 
3S. E. 3. 8. Pier, 13. him,lKnd if the defendant will have him to be named in the 
Alleyn, 11, count, then he ought to Ijavc averred in bSt that he was a 

( ». Sid. 238. Cro. EL- party to the deed, according to 28. H. 6. fi. a. pL u.l &c« 

544. and fee the cafes 1, "L. ' „^ ? ^ J--? " -' , 

cited In 2. BL Rep. 950. But Browne and Walshe # contra^ But for the penalty 

but fee 5. Burr. 2614.] j^ ^^as doubted among aU the Judges, whether adion of debt 

1 . H. 8r 23. a. Dy. jj^g^ becaufe the perfon of the grantor was never charged 

with it; and alfo here the words, and ifitjhould happen l^c» 

18. H. 8. 21. a. 19; . ^ , . , , :; 

H. 6. 41. 17. E. 3. 48. ^re not words of grant, and yet it was agreed that if a rent- 
s8. E, 3. 9. !>«. 6. 7. charge be made for life with a provifo that it (hould not ex- 

Co. 39. b. 6 Co. 41. b. ® r J 

]^t.47» a. 2%i, tend to charge the perfon Jby writ of annuity according to 
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f^ttiliton [ fe<a. 220. ] yet after the eftate is determined, 

the executors for ^he arrears fhall have debt, wherefore here, [ 3?- Hen. 8. c 37,7 



Sackforde's Cafe, M after of the Requeftj- 

(44) JLfEMORAhlDUM^ That t^tpoji fine for the lic^ where lands lyihs ^ 

con. was eftreated, and certified into the Exche- di^^^nt counties ar« 
' comprized in one con- 

quer among othec eftreats, which was fix pounds for certain cord, the ^ntfroScatH 

manors and tenements in the counties of Sufoli and Effix of ^^i^'f^J^e wh^ 
the value of forty pounds^ that is to fay, in Suffolk fix pounds, ^ co 44. a, inft e 
and In EJfex thirty-four pounds, but all were comprizedin 5>4- 15- ^-4- 33- «^ 
one concord, as is very often done, though the originals are 
feverai, but returnable all on the fame day. And now in the [CniUt on rinet, 31,] 
Exchequer Sackforde would be difcharged of this fix pounds 
by the general zQt of pardon, which difcharges all fuch fines y^ k. B. 47. a. j.Coi* 
ynder fix pounds ; and if the fines had been eftreated feverally, *7« 
/. in each county according to the values &c. they would 
have been pardoned. See and weigh well the words of the 
ftatute thereof, becaufe they are ambiguous. And now Sack^ 
forde would have the faid eftreat of fix pounds amended and 
fjivided according to the feveral values above : but he could ^^n., p^ecedenti, 
not, for the clerks have been ufed to make only one entire Fin«»> fo- »<>• fc€.3<i. 
fine pro Uantia concordandi when divers counties are com- 
prized in one and the fame concord, and it would be danr [Bromine oaFuief,»5.] 
serous to alter it now* 



Outlawry of plaintiff in 

Palmer q. t. againfi Franklin* c. ^. pleaded to an ac 

1 • . 1 tioh there, if on the if- 

(45) T^EBT on the ftatute of apparel made in the 24th fueof w tui record an 

^ year of H. 8. [c. 13.] as wdl for our lady the ^"X'STm™! 

gueen as for the plaintiff. The defendant pleaded outlawry to which it has been re- 

|n the plaintiff after judgment in debt brought againft him by UT^uad'Tis ^ 

one Richard EUy in the fame Bench, and pleaded the record Inrc of record: ibif ^ 

(45) Micb, 32. 33. £//«. B. R. [ Ow. 2j. Cro. El. 203. ]. Smfib brought an aftion of 
debt on bond againft one Barnarcl, Defendant pleaded outlawry in the plaintiff, and con- 
cluded in abatement of the writ, and had a djy to have the record, upon which day he 
failed of it, &c. The Court took this difference, that in debt on bond outlawry in the 
plaintiff is a plea in bar, becaufe all debts on fpccialty are forfeited to the king. Miter ^ in 
trefpafs, Qr debt on contract, for that is not in abatement of the writ, for the king cannot 
)iave a ^mplc contract : but after the outlawry is pardoned, plaintiff may have an a£tion 
for it again, and fo inafipuch as he failed to have the fccord at the day the plaintifi reco« 
tered. [ i. Term !Rcp. 569. 1. lien. Bl. 130. X35« ] 
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f utlawry be rcvwfed, of it in ccrUin, witliout making a profert of it, and concludcd| 

j!i^'.~^«l>; J^f^Sment if h, Jball h, anfwifJ: and the plaintiff (aid, nd 

IhaU be awaidcd. </W record^ and defendant e contra \ and it was entered, and 

♦ [ 228. a. ] ^^ ^*® ordered the faid defcnds^nt that he (hould have the re- 

1 And o N Ben. ^^"^^ '^^'^^ °" ^^'^ * ^*)^ ^^* ^^ ^** P^^" ^^' ^^ ^^ ^^ ^^''^ 
140. s.c. See the re, time the plaintiff removed ♦ the record of all the plea and of 

^, t;tk"i)ct*^pL 32' ^'^^ outlawry into B. Fy by writ of error, and there aifigncd 

fol. 158. [ Mo. 63. ] error, and had a fcin facias upon it ; and the error ftill oa^ 
r Co. Lit 128. Lutw. J . , ; , r ^ . . /. , . , • L 

lo. X514. a.Mo4. ^67.] determined, now m this Term the defendant brought into the 

^ , ^ „ Bench an exemplification under the feal of A R, without any 

l^elw. 9P. 21. H. 7. 9. ^ * ' 

3.H.6. 14. PJ0W.411. writ or other feal ; and whether it fhall be allowed now far 

A b.' V Co. i4?lf 5, *^ record, or whether he had failed of it, was much doubted: 

H. 7. 14- 9- H. 7. 9. and fome thought that he has foiled of the record : and fo it 

B. N. c! 20. Reg. 75! is if the record be reverfed, for by the rever(al it is made no 

31. H. 7. 4. »o. fi. 3. record ab initio^ although at the time of pleading it, it was 

r I. Salk, 329. 1. Ld * record &c. But the opinion was in this cafe that d)is t it 

Raym.274. 5.Com.^>i5. not peremptory on the defendant, but that he (hall anfwcr 

»' Keb. 279. Dy. 253, ^"^^^^ ^^^ ^^"^-^^ ^^ ^'^*s- ^nd fee Trin. 35. H. 6. Rvt.ifl^. 
254. Co.Lit.ii8. 8.C0. in attaint, the defendant prayed judgment of the writ becaufe 
3.El.iS4.a. 7.H.6"2"! ^^^ plaintiff fued out another ^rit thereof returnable in this 

9- "• 5; >• a. y^lv, 36. court and eflbigncd* and pending the faid writ fued out this 

22. Air 12. 2. Ro.Rep. .,.„•. 

38. 4.. H. 6. 13. b. Br. writ: and the plaintiff fays nul tiel record; in this form, vtz, 

BaWr "*- ^"°^' ^ ^' ^*^ ^^'^ ^^^*' "^' '^ *' qua/hed^ becaufi he fays^ thai thm k 

not any fuch record as the aforefaid defendant, hath above ek 

legedj and this he is ready to verify howfoever (^c. as the Couri 

(^c, Jhall confsder : and becaufe the yuftices here tvilleidvife 

upon the infpeciion and examination of the record by the afvn* 

pier, iij. a, %%%,y faid defendant above allrgedy day is given to the parties afort' 

'3' faid here until ^c. And this precedent was fliewn by Fylmcr^ 

clerk. So note the entry above, of having the record at the 

day at his peril, is not formal when the record is vouched ia 
f See 3. Bac. Ab. 76a, ' *^ * * 

763. jfcr tetum. ] the fame court. 

f 7r.>;. 16. Joe. B. R. [ Cro. Jac. 484. ] I/oft v. Gray accordingly adjudged not peremp- 
torily, but that the defendant Ihall anfwcr over. 

Note, Eaft, ^, Car. In Cur' l^'areT on a grant between 'J» Lord Brooke and Fame a jury, 
appeared in court, and in giving evidence to them to find an ofS^cc afttr the Jeath of Z^«^ 
Brooke f it was doubted whether an outlawry which is reverfed can be given in evidence, 
and found in the office by the jury or not; and it was refolded by three Judges aififtiog, 
that it may be found bv the jury that there was fuch outlawry, and tha^ it vras aficr-« 
W4rds reverfed, although it Cunnot Ir plea<Icd. [ ai. Yin. Ab. 384. 3 



Aflitofi's 
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. Afliton's Cafe. 

(46) DICHJRD JSHTON, efquire, for the fulfilling of FeoflTment by a before 

^^ I\ V. : . r . J »^»« marriage of his (ba 

certain covenants contained in a pair or inoen- to the ufc of the intend^ 

turcs made between him and Sir IJ^Utiam Bavenporf, knight, «* ^^^^ f^^^** «*»"«*» 

^ ° not cxpreflcd to be for 

concerning a marriage to be had between Richard his fon ber jointure, yet i» fo 

and Blixabetb the daughter of Sir miliamj with whom he ^*^*^ *7. H. 8. c. 10. 

gave feven hundred marks, enfeoffed (b^jfore the faid marriage [ '4- Vm. Ab, 547. ] 

had and folemnized) certain perfons of certain lands to the 4- Co. a. b. Ow. 33, 

tnnual value of twenty pounds^ to the ufe of the faid Elizabeth C 3- C«n« Wg, 133. ] 

For the term of her life. And after the faid marriage was had, 

the (aid Richard the father died) and then the faid Richard 

the fen died alfo ; after whofe death it is found by office, that 

the faid Richard the fon died feifed in his dsmefne as of fee 

of the faid lands whereof the faid feoffment was made, and 

of other lands holden of the Queen by knight-fervice as ot 

the Duchy of Lanciijler^ his heir within age. Firft, Whether 

.the laid Elizabeth ought to have dower of the lands of her 

hufband, and alfo to retain the f^id lahd^ whereof the feoff-^ 

tnent was made to her ufe^ becaufc fhc was not his wife at io.'Ei,%^C^. Dy.^fiia, 

the time of the feoflFment made, and becaufe the faid feoR*- 

inent * Was not made of the lands of the hufband, nor by the L 22o. D. J 

hUiband according to the ftatute of 27* H. 8. [c. 10.]. And Pbwd.369. Dy.97.bj 

,the opinion of the counfel of the court was, that (he (hall be *^^' **" ** ^^ ^* 

barred of dower. (4.7) Alfoj Whether fhe (hall be dowable 

Bgaihft the Queen of the lands of the faid iixV Aar^her hufband, 

becaufe the faid feoffment % is" not found in the office which 

is, the title of the Queen. Alfo, Whether contrary to the faid 

office, in ftay 6f her petition of dower, it may be averred by 

the Queen that fuch feoffment was made to her for her join - 

ture> when neither the. (aid feoffment, nor any other covenant 

tonuined in the (aid indentures of marriage ex[/refs that the 

faid feoffment fhould be for, and in recompence of her join* 

ture. Alfo, Whether the faid Elizabeth^ for the obtainine of ,^. 1 > i . 

® Dxef^ 246. Z4S. 317.1; 
her dower, (hall be received to aver and prove by Commiflion 

in the Court of Wards that the faid feoffment was not thought 

of for her jointure, but that (he (hall be at liberty after the 

^bceaie of her hufband to demand her dowen 

X Triu, 36. £//«. [cited to another poibt Cro. Jac. «a5.] $mit% and Littleton's Cife \a 
the Court of Wardi, by the t<vo Chief Jufticw, if fuch matter be omitted in the oficcs, 
k ought to be found by melius inquiretid\ and that it Ihall come in by averment. Lib.Pophara. 

DvER, hi the MS. of this cafe, thought that the wife fhall not be barred, for i; was 
not done in conlidcration of the jointure, rior was it done of th« lands of the barca, nor by 
*Ulc baroa according to the (tatute 27. £r. 8/ 

Sir 
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-fetouciTi*. Sir Henry Sidney agaifiji the Biftiop of Glouceftcf 

Bitered Eaft. d. siiiu ^nd another. 

KOL 1373- ^ ^ 

Where the iffoeii mat- (48 J QiUARE IMP EDIT was Brot/gKt by Sir Henrf 

jU«t!Si r^: •^ Sidney, Knight, againft the BiOrop of Gbucefiel^ 



ponl maccer, it ihaU be and dnc -R^i//, who IS one of the chaplainsof the Queen, who 
by the^oiiiwy, as"*- was incumbent of the church of Cleve^bijhop^ of the prefen* 
^»y*nee of 1 church by Nation of our ladr the Queen, and the next fuceefibr to one 
If the incumbent be Parcuft now Bifliop of Norwich^ the laft incumbent of 
SdT^f to *n^"**^oi ^^^^ ^^^ *^ Queen fuppofed that the benefice belongs t» 
prefent to the void her by her prerogative, t becaufe the benefice was void by 
r ftTd M ( ceflion, j. by creation of the incumbent into a Bifiiop ; ( which 
and Dal. 74. s. c] is not law as I underftand, which my other companions aUb 
to^^"I?i^ i^T ^'^^"g'^^) ^"^ ^^^ iffuewas joined in the plea upon the avoid* 
4S. a* ^. H. 7. 7. b. ance by the rcfignation of Parcuft, icd Biit how this ifliie 
i^^ti H^^^t^** ^B. ^^^^^ be, tried was doubted j but at length it was holdea 
N. c. 494. 498. Br. that it {hall be tried by the country, and not by the ordinary. 
2^^159!^ ^^Dr. Jd And fo the venire facias iffued to the (heriff of Ghucejier &e* 
St.ia6. 4.1. E. 3. 5. b. Bm jn ^^ £^. ^ ifjrevi [3. bi pi. I.] it was doubtful upon the 
<o; a. 76. a. Inft. 3^8. iflTue of avoidance by deprivation &c. And the reafon which. 

4^ Inft. 357. a. RoL moved the Court to award the venire facias above w«. 
Ab. 343. 1. Cro, 583. ^ ^ < ' . 

3. Cro. 527. Br. Pre- becaufe the principal part of the iffue is upon the avoidancci 

icntinent,6n 15. E. 4. ^y^h is notorious to the country, and the refignation which 

E. 3. ao. b. 6. B. 3. 9 is fpiritual is only evidence of it. Which fee Eaft* 2. E. 4, 

^*q"' ^'}\ ^ T^ ^' fol. I. where the flieriff returned that he could not ferve the 
lo. a. z. iv. 3* luue^ 

3a9. I. H. 6. a. 11. writ againft a parfon of a church becaufe he had refigned 
l!*Sid.'39a VMghani before the coming of die writ to him. And the like M. 

^ 9. £• 4. fol. 52. [49. a. pi. 7.] See more of tliis cafe p^ea^ 

\%s Com. Dig. J4" 3* ^ , r 1 n 

Com. Dig. 171.] fol- [233- a- Pl- »»•] 

+ Memorandum, That in Eaft, 14. £.3. ex lib. Mri. Voy, there is vouched a plea for a 
prebend in Exeter in which the lord the king claims t« pfcfent, becaufe a prebendary k 
created Arohbilhop of Dublin, Eafi. 46. £. 3. i^o/. 7. the lord the king recovers and pre- 
fents. So Trin. 24. £. 3. i^o/. 68. prebend of Majfington, And Micb, 24. £.3. i?^/. st. 
the lord the king recovers againft the biihop of Lincoln the faid prebend. See for a good 
€9St pofl.foLxTyZ* 

^rin. 3. Car. B. R. and entered fl/V. aa. 7«r. i?«^ ii64- uvans and Ae^, and Ai/«* 
cafe [Nov. 93. Lat.a33. Palm. 457«]» refo*^«<l ^X**^ ^he Judges, that if a parfon or dean 
in England take a biflioprick in Ireland^ that this makes the ftrft church void by ccffion, 
and in the report feverau cafes arc put to this effcft. • 

Micb. 19. JaA C B* This cafe was in queftion, i. a grant of the next avoidance to /. S. 
the incumbent is created biihop, the king prefents by his prerogative, and in this cafe tha 
Juftices were of opinion that the grantee Ihould have the next avoidance after by hit grant : 
where it was not doubted but that the king (hall have the prefentation, for note, their reafott 
for the grantee was, bcoaufe this was the aft of the law and the prerogative of the king 
which excluded him from .the firft prcfcntation, and that prejudices no one. £ j. WilC aji, 
233. Wood's Inft. 37. «. Bl. Com. 383.] 

Xaftcr 



*Eafter Teritt, •[229- a.] 
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(49) ^T^HE tenant of the king in captte hj knight-iervice i4nck««^< by knight 

died feifed. his heir being a feme covert, who had fcrvi««<«*fceiidtoafcine 

® covert, who dies with* 

ifltie by her hufbandi and died within ten days after the deadi out fuing Uvery, her 

of her father, no livery fued ; and this was found by office. by^tSTlwtefy^"^ 

The hulband fliall be tenant by the curtefy : and. Whether he ic- 

IhaU fue livery or not, was doubted. But per Brum GylUy %^^^' \^iA^^^ 

in the 35th of if. 6. he (hall fue livery /"a j. And the writ of \ "• 7- ^^' ^ Br. 

it was direded to the efcheator, x. thai you deliver to him &r. t8. b. * 8. Ca %%, nI 

B. 258. a. Dy. 235. 

« ■ ■■ I -■ -..I ■ ■ ■■ ,1 ,1 I ■■ ■ , ii 

[{a) Tenure by knight lervicc in capite^ 1 taken away by it. Car^x. c. 24.] 
with the -fruits and conrcquences thereof, is ] 



Chibborne*$ Cafe. 
(50) TN £• jR. this Term, in the cafe of Cbibborne^ it was Lands la LondnpiU hy 
^ moved for a doubt, whether the ufc or freehold of nLTtLro'™ t 
mefluages in Lmdm pa|s at this day by bargain and fale enrolment as before 27. 
made there by parol only without indenture or inroUment intheftaWtc!^*^ " 
Acre made or not, by reafon of the provtfo contained in *e ^ ^^^ ^^ 
ftatute of inroJlments in the 27th of H. 8. [c, 16.] which i>icr, 155. 
in the firft words feems to exempt all manner lands, tene- r^'j^^^^"* ^'' '^* 
ments, and hereditaments in cities, boroughs, and towns cor- 
porate, but the words following, x. wherein the mayors^ 
aldermen^ recorders^ and other officer or oncers have authority 
9r have lawfully ufed to inroll any evidences^ deedsy or other 
writings within their precinff or limits i^fc. feem to declare 
the intent and meaning of the makers of the ftatute, that 
the inroUment (hall be refervcd to the cities, boroughs, &c. 
in fuch manner and form as was ufual before, therefore quipre 
well thereof: for the citizens of London take and ufe the 
•ftatute above, oiherwife, s. that the bargain at this day and 
always fmce the ftatute hath been taken good there by parol 
only &c. And according to this a verdift was given this *• ^^^-^^ 
Term at Guildhalii and notwithftanding that the Chief i. init 8f!'b. 

(50) Whether an- ufc may be raifed bv parol only.. Affirmed 2, E. 6. Rot, 36. cited by» 
?o V H AM in the arguireut of Caltari and Uaitari'% caie. [ Poph. 47. Cro. El. 344. Moor. 
687.] HiL 35. Ehz. Rot, 355. B. R. vfhttc many were of opinioa againft the judgment oi? 
Poph AM thai nn ufe ihall not arifc without deed. PGilb. Ulcs, 53. — :^. 8.7. SUep. Touch. 
483, li ut DOW fee a^. Car, i. c. 3. §. 7* and §• t.j 

Jii/iiag 
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jujlice'^ Sir R. Catlyn exhorted the Jury to give i 
fpecial vcrdtd, aiid the counfel of the parties agreed theretOi 
yet they gave a flat verdi£t upon the difleifin in the point 
But in Mkk. Teun next, the djjinion of the Juftices of both 

fLiwt of London, 53. ^^nches was, that the lands in cities &c. arc at conunon laW 

5. Com. Dig. 540.] exempt from th6 aS. 



Trinity Term, 

6. Queen Elizabeth. 



^ ah a^Kon oil a t)OQ(i (Si) 'T^HE condition of a bond was thus; that <^ where 
Jw^tt'a'^pin «theobligees(being the hulband and wife) have 

•hatddendant did ratify ^ an eftate for term of their lives of and in certain lands and 
2b S^t r^ b! " tenements in D. by the demife and giant of A. B. and his 
^ieed. c^ wife^ as it appeareth by an indenture thereof made bearing 

^ fuch a date &c. if the above bounden obligor and his heirs 
<^ do ratify, confirm, and allow the {aid demife and grant at 
J ^•4- ^- « all times hereafter, and permit and fuffer the faid. obligees 

^ and every of them to enjoy the premifes according to the 
<* £ud indenture, without let or difturbanCe of the obligor 
^ or his heirs j and atfo if the {aid obligor and his heirs do 
<* make fuch further afTurance in the law as the obligees (ball 
^ devife &c. that then &c." The obligor pleaded « that he 
*< at all times after the making of the writing hitherto hath 
^* ratified, confirmed, and allowed the aforcfaid demife and 
<* grant,' to wit, at D." and pleaded further, « that he had 
^< permitted and fufFered the obligees during the life of the 
^* hufband, and flnce his deceafe the wife to enjoy &c. and 
^ befides that the obligees have not devifed any further 
i. H. 6. < fL. " alTurancc in l*w in and for the confirming the premifes 

^ &c." and upon this the plaintiff demurred. And note 
,.*3aC.4. 1. 4 tiiat the wife, who was one of the obligees, Was married 16 

T^i 174* another, who were the pkiintifFs in this a£tion of debt. And 

by the better opinion the plea is not good, but he ought td 
have pleaded a confirmation in deed by writing \ and there- 
fore afterwards the party cohfefTed the aftion, the demurrer 
\fi, law bting r^linq^iihed in Miihaclmas next 

(ia) A 
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Eaft. 4. £Ii2. Rot. 9x7. 

* (5^) A MAN fcifed of four acres of land holden in To a writ of dower none 

focagc, had a charter concerning all the faid four Slrtj£t,t t^t^l^a^ 

acres, and by his laft will in writing he devifed three of the in pofltffion by defcent 

laid acres to his youngeft fon and his heirs in fee, and xor u the plea good for 

the fourth acre he devifed to his wife for the term of her more landthan the char- 
,.- . , - . - J 1. , J » t«r8 concern: and they 

life, remainder over to a Itranger m fee, and died ; and the ihouid beOiewn incer- 
wife got the charter by finding it, and entered into the acre ^^ J^^ ^^ »P» ^ 
devifed to her, and the fon entered into the three acres 
devifed to him : and againft him the wife brought a writ of 
dower, and made her demand of the third part of the threp 
acres: and the tenant pleaded the detinue of the charter in ., ,. 

*^ Co. Lit. 39. 

bar, and that if (he will deliver it, he is, and at all times has g, ^l 248.*. 

been, ready to render dower. And ihe fliewed the cafe as q^ ^ ^ 

above by way of replication, and to this a demurrer. And B. N. c. 4*,^ 

it feems that the plea above does not lie in the mouth of any 

one except the heir of the hufband, nor for any land but for 

land defcended, and not purchafed, nor for the heir although ,^ f| ^ ^. 5 q^ ^. 

he be vouched, where he comes in as tenant by receipt Upon »» 2- 3- 8. 4- E- 4- 7- 
, ^ , - - - ,.- ./•• , ^ , Dier, 37. 7.E. 5. Dower, 

denult of tenant for term of hre, if he be not tenant of the lox. Perk.71. 360. 9. 

land; for be cannot (ay that he has been always ready to Co. 18. a. 36. h. 6. 7. 

, ' , , •' ' 11. H. 6. 16. a. i.H. 7. 

render dower if &c. And it does not lie in the mouth of 6. a. 1. H. 6. 41. 16. 

the guardian in chivalry, for he cannot have a writ for the '|' ^^^*^J' ^^^ 

detinue of the charters of the heir &c. B. 10. 17. E. 3. 55. 50. 

(S3) Alfo *c plc^ *s not a bar for more land than the ^^* b/ voucher, 93! 

charters concern, by 22. H. 6. [42. b. pi. 21.] where it is 7- E- ». Dower, 150. 

xo. £• ^. AiOm Dower* 

laid by Newton, that the caufe in law of fuch bar is, im. 3.00.38.1. 33. 
becaufe it may be that the charters upon being fccn may H. 6. 51. Plow. 70. b. 
make matter to bar the dower demanded; but of other land H. 6. 19. b. iS. H. t. 
which the charters do nqt concern, the demandant is dow- J*,** 'jJ'h.'^ ^6. a! 
able, and thc/^enant (ball plead another bar. Alfo the cer- P'owd 85. 1. 
tainty ought to be alleged in fiich cafe, unlefs they are in a [1. Bac. Ab. 143, 144. 
. box, cheft, and bag, fealed or locked &c. And note that the ^"*- ^^ ^'- '^7» "SJ 
defendant in the dower above is not named heir by the 
demandant, nor does he enable himfelf to have the plea as 
heir, and then the Court is indiiFerent tojudge whether he is 
heir or not : as if one who is incumbent be named in the 
fuare hnpedit Clerk, the Court takes him as a di(hirber, and 
not incumbent, if he does not enable himfelf as incuml^ent, [Mo. 8x. Cbm. DSe 
or parfon imparfonee. (54) And note, a default was found '^»*-P^«»«'(J-^-9)«J 
in the conclu(ion of the plea of the tenant, s. becaufe he 
iays that he it yt t ready to render dower, and does not rely 

U u again 
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11. H. 6. 16; 9. H. 6. again upon the cftndrtion, s. if the demandant wiB delirtf 
er, 14a V 184. 27a. ^^c charters, according to the ancient precedent in thebdojc 
Plow. 138. of entries; fo the dower is confeffed; but the printed book 

Trio. 30. H. e. Rot. has not this relying again, [lib. Intf.] fol. XO9. And at 
l^^' , length, s. on the laft day of this Term, judgment was givca 

for the oemandant. 



• [ 230. b. ] • Wright's Cafe. 

The judgment In iKa- (55) JIAEMORJfNDVM, that it Was agreed amoi^ die 
S"^^'tiit"!S J»Jg<» **« Term, that the judgment in treafon 

hanged only. for clipping the coin of England is no other btit to be drftwfi 

l^^X.^^^. and hanged: and fo judgment was given in LanJ^ by 
«7- JusTicfi SouTHcoTl in this Term againft Wrhht afit 

r». Hawk. p. C. 630, •' . -Ti * 

431.] others. 



Alford againjl E^lisfield. 

Jf a fervaAt make a biU ( r6) XjOTfe, by the Opinion of the Juftices of the Bencftp 

acknowledging thepur- ^^ ' iN . T^ ^ r^ r . ^ u 

ehafo or gcodf for hU *a^ " a purrcyof, factor, or lervant^ make a con- 

^ailcr'. ufc, and bind xxzCt for his fovereign or matter, for fct beafts^ for a certain 

himfclf to pay, but do ° , . 

iK>t fcal the bilL debt fum of money, and make a bill of receipt for the beafts to 

bll"^c ^ ^""^^Sf- *^ ^^^ ^^ behoof of the fovereign or matter, and befides^ bf 
S. £. 4. II. Dr. nd ^^ ^"^^ ^^^^ ^^^^ himfelf to payment at a day certain, but 
i*t. 137. 11. H. 4. sS. j0 ,^^ ftjj ^jjg bill, this is not foch a contraft as fhall charge 
A. IX. S.4. 6.tf^ Br. , , , • *. , • 

AdmtniftK*. 1}. CoB^ tbe pmVeyor or fervant by wnt of tiebt countmg upon a 

fraa,4i. a7.H.t.a5. wjng ^jut an aftion on Ae cafe wHl ferve on this occafioh 
P^yw. ti. a. Ro. Rep. upon an ajjumpjit. And -diis between ^fnrd and EglhfiM 

77. 3. Keh. 71. Scfc t)f the bndertikking of the matter for the debt of Ae 

r X 5. Vin. Ab. 309, 3x0. ^ 

i. Vm. x4*. Vehr. fefvant 5tc. Ea/l. lO. £/i2. fo!. [172. pL 31.^.] And of 

T^ R^'7L^674.]' *^ tmdertaking to wamuit a term of yearSj M Ij. foL 3*8. 

4|> Goo4haylie'% cafe, ASrB. 6. 7^* •^' ^- ^f & Servant by exprefs words do not bind him- 
felf to payxneof, if it com« to the tife of his xn^ftcr he is not chargeable at ail ^ nA tfaa 
ftrvaxit ought to plead chat it caiAe to the ttfe o£ his tinfter. 



Thetefdbychivaliyre- (57 ) TI^E lord by knight-fcrvice by a dieed bearing datte 
kafe. to his tenant rcn- * the 36. H. 3. s^ the fon of King Jdbtt f noto of a 

denngahawkythtsnew t \ k> J \ 

ttfenrationisvoid; and date givcn to ii deed at that day), gave, granted, releafed, and 
tenwt by ftatty fgnu. confirmed, to thetcnaht and his hci^^ his fcrvtcc in'fte bf 
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a.&, which be held of him by the fervice of one knight's ^^''-^t'^^fL^n J 

fee, to have and to hold to him and his heirs, of the faid lord of Suffolk. Datcoftiw 

,,.,. ^, ., ,..i^» r .- deed in the time of H. 7- 

and his heirs, freely, quietly, and in inheritance for ever, ^^^ ^^ ^.^^ ^ ^^' 

rendering thereof yearly to him and his heirs one hawk at the co. Lit. 305. b. 9. Co. 

Fcaft of St. PiUr aJvimcuby with a warranty of the fervice, J- 'f^'^^l I'^^fu 

for the fervice aforefaii Whether the entire tenure be 31. 36. 39.*Aff. 30. 3. 

(Cxtind by this deed or not, qu^re. And it feems by the ^'^^^ ^^ ^l' i^^^\ll[ 

better opinion that it fliall not, but that focage tenure is b. 7. E.4. 25. a. 9. 

' , , , , ^ . ^ « , , r I H. 6. 9. a. Mo. 631. 

itferved) and no other fervice (ball be done except fealty : 

imd the new rofervation of the hawk is void, becaufe the land [4- Bac. Ab. 340.} 

was not given by the deedy and the eftate of the tenant con- 

Unues. 



(58) TN J&. Rk the Archbifhop oF C recovered in an aftiori Judgment twerfcd for 

•^ of debt by biU of MiMefex againft one in the l^^^'j^^^^^ 

cuftody of the maHhall by confcflion of the aftion, and a *« >^»t of error and 

. ^ . -J , . A 1 . judgment were both in 

wnt of execution was awarded upon iL And upon a captas the lame Temu 
cd fatisfaciendum it was returned cepi corpus,^ wherefore he ♦ f 2^1. a. 1 
was committed to the Marfija^ed in execution^ and brought F.N. B. %i. f. Ditr^ 
a writ of error in B. R. and all this was ♦ done in this J^S- \ i- ^^/"^l' 

490. 38. £.3. Judg- 

Term. And the error was in this, that there was no warrant mem, 78. i.RoKRep. 
of attorney for the pUintiiF entered^ and therefore by the ig^'b. 'i.tt:7.i3. bf 
opinion of the Juftices of both Benches* the judgment was ^^' ^ 3^3- «• i6- El- 
teverfed, although it was ftrenuoufly prayed for the plaintiff liR. 3. 1. g. co. 157. 
that the Juftices would fuffer the plaintiff to enter, a warrant "' ^\^l^ £nor^9»- 
of attorney, becaufe all ^as done in one and the lame Term, [Seeantc,'2a5-t.|>i34. 
ind the record rcfts yet in their breafts &c. ^^^ "sO 

See othcrwifc in C. B. ante^ » X5« pro dcfendente. If plaintiff in his writ of error dees not 
profecutc his writ the Term that the rctord is removed, or if the record be not removed on 
the fame day that is limited by the writ of error, then a warrant of attorney ought to be 
entered by th4^ Court, and the judgment Hiali not be defeated. 



tJ U "k M^tA^^^^^m. 
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Michaelmas Term, 

6. and 7. Queen Elizabeth. 



Beaupce againft Leedes and Others. 
A pant of the ne« «. ( I ) *T^HE Abbot of Ramftyt with the aflent of his conrenf^ 
J^^rof'Sti^: late patrons of I/j»«;«// in the county of JV<./f, in 

and the furrendering of Augvjt^ in the 31ft year of //. 8. and A. D. i539i which 
itnctont. i^vJ^fc'r ^^ ^^""^ ^^"^ ^^"^^ ^f *« affunuices of the abbeys &c. made 
the laving in the a« in the fame 31ft year of H. 8. [c. 13.] and before the diffo- 
docs not extend to fu- , . r 1 r • 1 n . • l ** xr l • ^l 

ture^titlrs. lution of the laid monaftery, which was in November^ m the 

fBcnl. 139. s. c] fatne y<:ar granted the next advowfon of the laid church to 

Ben.inKeaw.»ii.S,c. 5;^ Edward Montague^ Knight, late aief Jujlici of the 

Te/ i^Co. 49"^ la common pleas, who granted it over, and at laft it was con- 

S5- ^- veyed to one Leedes^ againft whom Bcaupre the patentee of 

E. 4 7. Plow. 484. thefee-fimpleofthefaidadvowfon, granted by £.6., brought 

a:* 'i^^r©. 47. a.*°2! q^ore Impedit both againft the Biftiop and incumbent; and by 

Co. 49. 27. H. 8. Bro. pleading to rejoinder the cafe above appeared ; and in die 

rejoinder the faving in the faid ftatute is pleaded with this 

averment, that the fuid Leedes is not, nor was> nor can b« 

undcrftood to be, any fuch perfon as by or in the z6t afore* 

faid is excepted : for the exception in the (aving is of thofe 

tvitf pretend to he founders or donors of the abbeys, or their 

heirs i3c. And whether the laid grant {hall be avoided by 

reafjii of the faid ftatute^ the words of which are that the 

abbeys and their lands &c. fhall be deemed &c, in theflate 

and condition as they noixi be faV. (2^ And by the opinion 

of all the Ju dices, the grant was holden void to bind the 

King i and although there had been no faving, yet for dthes 

and in tor efts then in effe, and prefent at the making of the 

a\Sl, thy are faved by the firft words, ^^ fiate and condition,'* 

and the faving cannot be intended for future titles. And 

afcerwards a writ of error was brought by the defendant after 

(1) The plamtifFhad ju(!gmcnt to recover fcr, in iheftate aftt/ coHffj/j'ofifVfhich ire the 
\)i'6rds of the ftatiKc, hare relation to the 20th day of yJ/r//, a/?. 3 1. H. 8. So that the abbot 
cannot naake any grant aftjr, fcr if a I'ci^niory was in the abbot, and the tenancy cfcheued 
after this day, the itinj; Ihall have it. So land puvchafcd by a villein of the abbot, the abbot 
enters after tl'c ftatute, but land purchail-d bv the abbot artcr the ftatute the king (hall not 
have. Sec the ftatuCc of enrollments, £7. H. ». [c. 16.] that it ftiall have relation to the 
date. 18. ff. 6. [14. b. pi. ^.] a Tc-fummons in formcdon, the words ^e " intbefamefiait 
** that ihfy then werc^"* and the ftatute de admccatione ecclefiarum [13. £. i. ft. i.e. 5.] 
fuch a£tion as &c. And the faid faving does not aid him, for this has relation to grantt 
nadeat tbi: time of the ad. Bcndl. fol. 139. c. X95. [i. Term Rep. 660. Plow. 79.] 

^;:.r' .?;m» judgment 
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judgment, and no error was affigned in die (aid point ad- 
judged, but in other trifles. And after a long continuance 
of Terms, the writ* of error was difcontinued. A like 
matter as above was entered Mich. 16. of the prefent Queen, 
between «|> Banis and the Bijhap of Gloucefter^ and Joties^ 
for the church of tVorrmngton in the county of Gloueifltr^ 
and judgment as above: bus Jeffrey^ Strjeanty and 
MoUNSON, Jufticey hefitatcd for leafcs future after the act, P^^- *«7- »• 
if the ancient rent be rcfervcd. ^are \hine. See pdjiea^ 
M. 16. of the prefent queen, fol. • the fame cafe. 



Sir John fiarkley j^j/V/ Phillips. 
t3) TN a writ of partition bv John Barklejy Knight^ agaioft He thw cMlen^for 
Y . rhtUtpij the jury were of thevune of Stokk Demsy vk what bundrcd the 
and at nifiprius the defendant challenged the firft juror, i. rf^^^^.**** "teAw 
Sir James FUzJ4une$y Knigbty for the hundred; biit the it. 
defendant, being aiked in Court', in what hundred Stoh was, 14. h. 7. z. 
^fwered that he would not (hew this, for it belonged .to. the , 

plaintiff to fliew it But the Juftices over-ruled this againft ' 
the defendant, and then the defendant faid, that it was a 
liberty of itfelf, and out of any hundred, fo it had no hundred- See inft. 157. a. Fcr 
orsfufficient in the panels &c. and this challenge alfo the S^rT^^^^ 
Juftices difallowed : and then he faid that Stoke D. was a that in ail pteaa there 
hundred by itfelf, within which there were no fufficient hun-* dred where the caufe of 

dredors 5 to which the plaintiff faid, that it was not an hun- !^f* *• *• *»"' *? P*'- 

■^ lonal actions it is now 

dred by itfelf, but was within the hundred of Tinkrch which fuffidcDt if there be 

iffue was tried againft the defendant immediately by two t^>»>y<^«-»7El.c«' 

triors ; upon which they proceeded to take the inqueft, which i^^Hs^iLrf^*^' 

was found againft the defendant. Ru( ypon this matter, the Dier, aSS. 

defendant prayed that the Juftices would feal a bill to affign ?^' Challenge, n. 

thefe matters for error, and this was granted before the taking 9. Co. 13. 
of the inqueft. And afterwards judgment was given for the 
plaintiff and execution accordingly next Ternit 



Sir Edward Walgravc's Cafe. 



(4) A QtJESTION was aiked by Saunders, Chief Ba- Within the fix weeks 

•**' r»^L ft. r ^L -J 1 iftcrconviaiononiEL 

. ronorthe Exchequer, for the Widow and executors ^. j. defendant died. 

^l Sir Bdw^rd Walgravey Knigbu s. whether theyfliall be whether his executor 

*•* .. fliall be charged with the 

V U 3 charged fbrfeiuir«,flnccby^x». 
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he might have clcaed charged in Ac exchequer, for the forfeiture of one hundredT 
in Lea thereof. * marks, for (he hearing of mafs, eftreated thither out of B, R. 

Ante, lol ^03 pi. 71. ^pojj ^e (aid Sir Edward^ inafmuch as the (aid Sir Edward 
9. £L 262, Br. dctt. ^ - ' « •% . 

259. 19. £1. 35S.' s. died within the weeks &c. fo that now bj the aa of God 
5 Co^tiz t "s Mv **^ '^^y cani^ot fuftain imprifonment of fut months in Ijeu of 
^60 b. 30. H. 6. 24. the forfeiture . which he had eledion to faffer. And thii 
[Of df^unoivc Coni- q^cftion depends upon the word? of the ftatute of the firft of 

tioDs fee 1. Bac. Ab. the prefent queen [cap. %A. 
432,433. Dougl,!^.] r ^ t. *- J 

Note^ that the imprifooment for fix months waii in lieu of forfeiture, which he had th^ 

ele£tu>o of, whic)i is now t^en away by the a€t of God ^ fo it feems that the forfeiture 
remains. 



♦ [ 232. a.] 

If the ordinary has no» 

**^^*"him'^^m''S^^ *(5)T P *n ordinary have goods of one who died inteftalei 

teftate*sbcDd, be mult in hi$ hands by fequeftration to the value of twentyr 

hk Kiifthf re^ pounds, and an adion of debt for twenty pounds is brought 

ierves aflctt to (ktisfy againft him as ordinary upon a bond made by the inteftate^ 

a!H.!^*^ix. Br. Sxecuf. ** ordinary having notice of this, (hall not difpofe of it, or 

372. 34. H. 8 B N.c. ^minifter any part of the faid goods to odier creditors at hia 

a33.Dier,28.8o.a.Plow. , . , . \ , ^ . ^ • it /•/»#. i . ,^ • 

379.a.2o.H.8.32.a. 9.E. pleafure, but IS bound to fatisfy the debt firlt for wixich Ae 
^'« " J^' * ^^"* ^Z* aftion is brought againft him : and this by the opinion of Ac 

»i.H.7. Kelw.74.2X.E. & & / r 

4.21.5.H.7.27. IX H.7. Justices in ^x^SerjeanVs Inn. And this mieftion was moved 
S«*:i"l8.\\'.i t by the Bifliop of ^«A«. 

Ixecut/39. i.Ro.Abr. 
J26. Dr. * Stn. 77. 
I Went. Exor. SupfiJem. 
37, i.TermRep. ^.] 

So it was adjudged HiL 36, .£//«. Q.B. But Ettjf. 2$. 6r 30. Eli%. ^his^iieRBcq was takes | 

where before the return of the firft writ the executor confcfles the party's adtion^ there i< 
no remedjT : Secus^ if the confcffion be after the return of the firft, 9,£. 4. [ X4. b. pi. lo.j 1 5 ^ 



Where there is fine and Sir Ed Ward NoitOn's Gafc. 

ranibm,ihennfommuft * 

beatkafttreblethefiml. (6) IkjOTEy when one is to make fine and ranfom, A* 

rjenk.c.5.C96.S.C.J XY > * /i « , >, , ,. ^ • « •. .: • 

CO. Lit, i2y. ranfom ihall be treble the fine at leaft : and this by 

a^Ha^^ %^li' ^" *^ op*«*^" ^f ^ ^e Justices in attaint in Effix againft Sir 
Bl.Cpm. 380.] Miward Norton knight, in which the plaintiff wa^ nonfuited^ 



1^ 
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The Cafe of Leafes of the Duchy of Lancaftcr. 

(7) IkAEMORANDVM^ That in this Term the queftion teaTcs in revcrfion by 

in the Duchy Court for leafes in reverfion granted 0^,^^^^"^^^^^^^* 

by Lord P/iget Chancellor of the Duchy of Lancafter in the without the ufuai ^ro^ 

time of Edward 6. in which the ufual provifo of, if any one «^"^^r^/voidby 

is willing to give more^ without frauds or hadfaith^ l^c. was the ordinances of that 

, ,,-. *i^i.. r rii t_ Courtrbut where in fuch 

enutted and left out And for this, it was fuppolcd that the , kafe was (aid, «< tbt 

ieafes, by the ordinances of the Court made in the 20th year " ^l "^.^ ff-^j;' f 

^ ^ " tbeCounai tf tbeDuciM 

of H. 6. (hould be void. It was jtbhred by the Juftices who <« /o^/* (although 

|¥ere appointed for the difcuffion of it upon great confide- [^^^^ *' '^itTty ^ 

fation: 1. That the leafes were fufficient and good enough, Council are excepted by 

although they were excepted out of the afts of confirmation * nances. 

of letters patent in the ift year of Ed. 6. [c. 8.] & 7. [c. 3.J piow. ai2. b. 112. 

which left them in the fame ftate as they were in before, for i^i*' !!*''%"; c- 

' ' Raft. Clerk* of the Sig« 

the tenor of the leafes was, that the lord the king with the ad- net, i. 
vice and ajfent of the council of the Duchy of I^ancajler de- 
mfedand granted Vc. although the truth was to the con- Plow. t:^.iv 
trary, and by the ordinances this is one of the exceptions, x. 
jf the leafes are made by the council of the Duchy, although 
the provifo be wanting, die leafe {hall be good. But of leafes 
inadf in the Duchyrchamber at fVeftminfter of the lands and 
pofleffions newly annexed to the Duchy, lying and being 
.within die county palatine of Lancaftcr^ and fealed with the 
feal of the Duchy-chamber at Weftminftery where by the [4. Com. Dig. ^94.] 
words of the ftatutie of 37. H, 8. c, 4. [c. i6, 27. i/. 8. c. 1 1. 4^. ,^5. ^^ 
(.6.1 fuch lands and pofTefllons ought to pafs under the feal 
of die county palatine, and not by any other feal, or other- 
wife, it feems by the opinion, that they are void by the in- *P^»»«8. x1.H4.8C, 
tendment of die ftatute, although they are not fo fully e)(- Ante, 50.4. 
preffed in the ftatute, (8) And this is more clear than the 
cafe which was in the Court of Augmentations * in the time ♦ [ 232. b. 1 
of mU 8. £. 6. in debate, for an office of the fame court 13* ^* 8. ^\.h 
which was granted by the king under the great feal of 
England for term of life, where by the aft for the erection of 
that court 27. i/. 8, [c. 27.] the words are, that all grants of 
freehold only, or for yearsj of the pojfejftons within the furvey ryj^ ^^ . ^ . 

ofitjhallpafs under the feal of that court without other nega- 
tive words &c. And quare whether the lands of colleges, ^.jnft. 55 #. 
free chapels, and chauntries within the Duchy by a provifo 
in the ad of the diffolution of colleges and chauntries in the 
|ft year of Ed. 6. [c. 14.] may be leafed by die chancellor 

U u 4. and 1 
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4. Co. X08. *^^ council of the court without privy fcal or other warrant, 

and if for more ye?,rs than 21, and alfo in reverfion, for the 
words of the aft [§.35.] arc, that tkey Jhall he within the 
furvey and order of the Court of the Duchy in fuch manner and 
form as other thepremlfes he ajjigned or appointed hy thii aSf to 
be in tbejurvey and order of the Court of the Augmentations 
and revenues ^c. which premifes by the faid aft [kSL 23 ] 
fiaJl and may be granted and letten to farm by the Chancellor^ 
officers^ and minijiers of the f aid Court infuch manner and form 
as other lands i^c, appointed to thefaid Court of Augmentations 

Kcr, 357. igc. are to be granted or letten : and by the letters patent of 

ereftion of this Court of Augmentations and revenues, the 
Chancellor and officers are reftrained from making leafes be- 
yond 21 years, and alfo of reverfions &c. Wherefore &c. 



Harrifon againjl WorlejT. 

A • 

If an infant bind him- (9) jUDlTA ^ereld is brought this Term in the Chart* 
'^'"ift'tSlgtS ^ccrybyi/^rr.>againft/F.r/^toavolda«cog. 
futrda during his non- nizance in the nature of a ftatute ftaple made by him whilft 
u}h^^YLy^l, ^ ^'^^" *g^- And now he is of the age of 23 years. And 

[BcnL 80.]^ whether it lies for him or not, was much doubted : and noC« 

' s.c> 



[BenL8o.J1 
MD. 75- \ 
I. And. 15. J 



withftanding the opinion of Fitzherbbrt in his Natura 

i.Keb.89i.8.H.6.3ob. Brevium [foL 238. K.] in the declaration of audita qutreli^ 

Dy.i49.b. 2.R.3. »o. 1. 1 

18. £. 4. 13. b. IS.H.7. it was hold:«i by feveral that it does not lie, but that he ought 

^iriU^MX3^*A^I ^® ^^"^^ brought it within age, fo that by infpcaion of the 
dita QjiercJa,26, %'j, 9. Court his agc might be tried. And of this fee* 7T13. E. 3. 
is'E.'4."5.^%.^io*Ca *.& ♦ ^. 8. £. 3. 8- & 20. E. 3. which is vouched in the 

30. b. 43. Infant 6. note in audita querela in the printed Regifter [iaq, a.l and 

3.EL»oi.a. Lwhichfce -, . . ^ ^ ., [^ , . ^ 

and Co. Lit. 380. b. i. toL 150. wherc the form of a wnt brought by an mfent ap- 

Eac. Ab. 193. 3 Bac pears, "that if it may appear to the Juftices that he at the 
'* time of the recognizance being made was, auid yet is withh 

(9) Eafi, 4. Joe. B. R, entered Hil, i.Jac, B. R, Rot. 1040. Randall v, Ifalle^ [Noy. 16. 
Jenk. 3»a- Cro. Jac. 59. & Yclv.88.] Randall ^n infant acknowjcdgcd a recognizance of 
fiatate ftaple to B^aUe^ and within agc brought audita querela in C. A. and there by infpcdfion 
wat adjudged wUhin agc, and 9. fCire facias waa awarded againft IVaUe^ and the ihcriff re- 
turucd a ntbtl^ and upon judgment that the recognizance (hould be annulled, Wcdle brought 
error in £. J{. becauie judgment was given bcfof e two nihiU returned, and becaufc a fine 
ftuias was awarded, wherc it ought to have been a venire facias : and pending the error, 
Randall citne to full age : and afterwards for the errors judgtnent was reverfed ; and now 
he brought audit dfuneld^ and prayed to have advantage of the firft infpe£lion ; and to this 
it was demurred : and by all the Court, he cannot now have an audita ouereldj for now the 
Juftices ought to judge by their own infpedioni yet no judgment was given or enured. 

<jtCo.Litt. 131. 360. 

"age. 
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** age, then having heard the complaint &c.*' So he ought 
to be within age at die time of the writ brought. Yet M. 
6. E. 3. [39. a. pL 14. &] in foL 280. in the year lately printed, 
it feems otherwife for the prefent time. But Eaft. 7, of 
Queen Eli%. it was ruled by the opinion of all the Court, - 
that the writ above does not lie, and this in the Bench* 



♦ Ap-ricc againfi Rogers. * f ^33- a. J 

SoMEIltKT. 

(10) T N replevin by i/j»-riV/ againft ^tff^rxi he made co- A prior and convent 

* nufance as bailiff to Sir Walter Dinys knight, for I^J^^l^^f'^ 

certain rent of grain, fuppofing that the late prior of Bath in ""^^ for life, rendering 

the county aforefaid, and his convent, by their deed indented the diflbiution' made a 

at Bath demiW the fite, and all the demefnes of the manor ^'^^ ^ **»* '^'^ ** 

of W in die fame county to the faid plaintiff for term of life the rent and revtHion 

rendering the laid rent pf corn; and that afterwards the re- pic^^^^^^^^ux 

verfion of the faid fite and demefnes and the reftdue of the *od content of £, de. 

*manor came to the King by thediffolution of the (aid priory, ofiribr life it bad^ftr 

And afterwards the King by his letters patent of the Court, ^^^^ attorney nor a 

oorponttion can n^ l c^ 
and Seal of Augmentations demifed and granted the manor livery by the view. 

aforefaid with the appurtenances to the faid Sir W. A for f^^^ ^^^ 

the term of 21 years, wherefore he as bailiff to Sir W. m^de ia.H. 7. Cro. it. 

conu(ance for the rent of corn in arrear. And the plaind^ ' ^^^ 

prayed ^y/r of the letters patent of the leafe, and bad it; l|i 

which it appeared that all rents, fervices, profits, and heredi* 

taments of the faid manor were by exprefs words leafed, but 

no exprefs mention of any reverfion was made or any recital 

of the leafe of the fite and demefnes aforefaid, but a rent of „ , 

fcvcnty-four pounds was refcrved to the King upon the leafe 55. Co. 4. 35. b. ^ 

of the manor &c, of which diere is not a word in the conu* ^ ^' ^^' *• 

f loj In the report at largc-^by Weston, Brownc, and Dyer, the abbot alone xmj 
make livery, for only the affent of the convent is required, which \% proved by the indenture. 
Aa#by Dyer and Westok, the abbot alone may make livery within view. Browne 
contra^ for he ought to make livery according to the deed, /. on the land, and an attorn«r 
cannot make livery within view; to which Weston agreed: [Co. Lit. 48. b. ei. b. 
i. Bac. Ab. 484. I. Wood's Conv, 560. 2. Black. Cora. 3 16. ] But by Dyer and Wes- 
ton, although livery be made within view, yet the leafe (hall be pleaded to be made where 
the land is, for it is no livery nor leafe until the IclTcc hath entered, and if he die before 
entry the leafe is void : and becaufe he demifed at Bath it is not good \ but by Browne, 
if he had pleaded by indenture made at Batb tbey demifed^ this would have been good by in- 
tent. By Carus and Dyer if it had been pleaded, that the abbot and convent at If^. demifed 
it would not be good, for being out of the houfe of their foundation, they are not a convent, 
nor can be alfembied fo as to be a chapter, but this ought to be pleaded generally without 
putting any place, as all eftatcs of freehold are to be pleaded. 

fance 
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Perk. 14. b. 6ncc s^ore^d. And to this the pkumiff demurred in law, 

[is.vin.Ab. aaS. i. ?i^hethv tlp« rent of grain, or the rcverfion of, the fitc and 

T^uclf 86 r*1 ^^"^ ^emcfocs pafled from the king bj the norm of tU maMr^ •nly. 

/ ( I ri And by the better opinion the rcverfion pafled by the 
6. Co. 56. there form^^^^'' ' '' ^ jrii_i 

the word manor aU ef- name of the manor ice. Bu( there was a dera^Jt m the plea, 

totes are included. ^ becaufe the demife for term of life of the fite of th? manor 

5o.a. Roll Contin. 344. of fF. was alleged to be made at Bathy which could not be 

[Sec Ld. Trcby'$ note by livery in dcd* or in law, s. by the view of the abbot and 
to pL 10. J ^ ' * • - 

convent, although ^. be within view of Bath ; it would be 

^^' l*'« J?^' !?^*'' otherwife of a leafe for yevs* But Carus held ftrongly that 
150. B. N.C.a6r. 35. ' ^' 

n.6.9kj, Dicr» 141. a. at Bath ihould be expounded kindly and favourably, s. that 
the indenture of leafe, and the aflent of the convent, were at 
Bath &C. But according to die opinion of Brownr and 
.Dyer the fenie of the fentence cannot be (o tal^ni whcrcr 
fore the plaintiff bad Judgment to recover. 



Entered Eit 4. iL Parfccbuft's Cafc, 

Rot. 1373. 
The trchbifliopof CMh. (tt) ^0 HI/ Parkchuft now UfllOO of i/krwich 

'^^'^to^I^ ^ parfonof C. in the county of Okuceft^, uiA before 

Aandtttg he ihoiiid be he was Created bilhop he obtained a difpeniation of the arch- 

hi ommeMlamior^ yfaif , bifhup of C metropolitan of England in the time of the now 

-chitk«oodwitbiNicitt. Queen to retain the faid benefice in conmuttdam notwitb- 
roUmciu to sBv oott 

according to as. H. 8. c. ftanding that he (hould be advanced to any bifhoprick within 
^1. but only in the re- ^^ ^^^ fo^ three years, viz. from the Feaft of St. Mcbail 

Hit. 18. Jtfr. Rot. 307a. WoodwoTit znd Manwaring^s Cafe. [Palm. 478, 479J Thcfe 
points refolved, ift. That the acceptance df a bifkoprick in ireiand maket a cemon of a 
church '\n England, ad. That nowith ftanding tb£ word commenda^ yet bein^ 'V'^ retain** 
\i^ holds in title notwithftanding. 3d. That the difpcnfatioa for Ax vears ts good» and 
during that time be coatinuts full incumbent, aoc to make him parfon iqt iia yeara, but in 
jTuch manner chat during this time the canon does not meddle with him. and for this if 
jdurtng the fix vears he refign, the church is void by refignation. 4rh. It was a doubc 
jamoug the Judges whether the difpienfation for fix yetrs ferves the turn of the King. 
f^idefoL/cquenu. [ See Rex v. Bp. of London and Dr, Bircb^ 1. Ld. Ray. aj. and the books 
there cjted, and 3. WiU. a3o.] 

Hil, az. Ja£, Rot. 1164. and adjudged trin. 3. Car. B, R. Evans and Kiffim's Cafe, Fide 
mnteyfoi. aj^8.b. {^in margine,'] 

Htl. 4. EliK. between Armigerzn.'^ Holland^ [4. Co. 75. Cro.El. 541. 6ox. 690. Mo. 54a. 
8. C. but not S. p.] A difference was where the church which was in lommendam was 
within his own diocefC| and where not ', for in the firft cafe the difpenfation docs not avail, 
in the other it will, 

Hemdbn, Serjeant, in the argument of Evan's Cafe, 7r. 3. Car. [Palm. 46|.] affirms 
that this cafe of Parkkurft is more full than the record, for by that it appears, if the king 
grants to aperfon to retain in commendamiox fix years, and within the fix yean the parfon 
refigns, by this the turn of the king is I'crvcd which accrues to him by the ceilion if it waa 
a celiion. 

The Cafe of Commenda, Davis's Rep. fol. 185. which proves that by virtue of the dif- 
penfatioi^ be continues in his benefice uniii l^e is creifted, and therefore afterwards he »aj 
uk^ a faculty to hold it, and gooc, « ' 
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la the year of our Lord 1560, until the fame Feaft which giftiyof thearchbifliop, 
Should be in the year 1563 j but the difpenfation was not in- by i^n^^^L^li^^^ 
rolled in the chancery according to the words of the ftatute "*'^« three year*,! 

r ^ TT o r rri • r t r-^ « ^^^' '5^- Davis 77. 

cf 25. H. 8. [p. 21. §. 6, J nor in any cpurt of the Q^ieen,» Ma 900. 90*. 
but only in the regiftry of the archbifhop. And before the ^ [ 233. b. ] 
faid firft Feaft of St. Michael he was made and created bifliop, ?*• " \ ?• '^• 

■"• • ' "-T r» juit. Difpeniatioo, I, 

and afterwaf4s he refigiied the benefice. Whether thU be b.n.c. 116.49S. 

j;ood) or not, was in queftion, in evidence before the Juftices ^^*^^ "^* 

filmfiprius upon an ifliie, whether it was void by the refig- Moor 446. 

nation of the &td y$hn P. or not, in quart impedit by Sir H. '* ^^' !^* 

Sidmy^ foL [228. b* anti.^ and the ifltie was found witl) the Wau. CL l. %%. 75. 87! 

plaintifi; s. that the church was void by the rcfignation &c. ^ fromao^. toiol] 
suid judgment was efitered in this Term. 



(13) A LEASE for eighty years was in queftion in the Th«d«tnortheeoi]«ge 

^ clu«cery,nu«fcbythefreechapdaodcdIegeofJ^;;;^^ 
JFinJfor luvjer tbe|r common feal, but the dean or warden n^t^e s depocy with 
himfelf was not a party tq the leafe,, but one who was ap- ^^mmfii^ m'pJfimuZ 
pointed for his h(um Umns ^uid deputy in his abfence, be- ^^^'^ mmorai'^ thit 
oufe it exceeded the number of years mat were the ufual him to make a leafe of 
courfe of Icafes before this : and for the avoidance of the *^^J*?*^ 5^°"«^ ^*'» 

reft of the chapter joiu, 

leafe a ftatute or ordinance of the college was examined for and it is under their 
the authority of the locum UnenSy or deputy, the tenor of ^^^JuJ extendi 

which follows : Itimfiatuimus quid Ji cuflos rebus fuss /ami' ^^ ^ ^^ fi" of the 
,. ., .. .. * ' ^. „4 « . ,r <»Meg«f not to their 

Itartbus aut negotus pr$pnss a diclts capdla it colUgio abfin* poifefnons. 

iar4 impofterum fi difponat per $£fo dies continuos feu amplius [ Jenk. Cent. 5. c 97. 
fuandocunqugf quid antequam recedat ab eh unum de canonicis ^'see fupra, J45. b. cl 

ibidim refiden^ quern elirendum duxtrit^fuum hcum tenentem in ^5- ] 
'.,.,. .. /.; . .,., . [Wood'$Inft.30. W-'X 

capttulQ confittuat coram canontcu refiden* tunc tbtdem^ qui eo cier. L. 475. ] 

ahfente di&i cujkodit in omnibus exerceat et gerat officium in ^^^' '^^i^' 

perfonas ii collegium memorai^. And Whether by this laft Davii, 47. 

word collegium all the poffeffions of the college ire compre- DiCTr*64^ar' ""*" 

bended) or not, was the queftion. And by the opinion of Br. Exchange, 25. aS. 

all the Juftices of this Inn it comprehends only the fite and Ij "*h?8. Ci^iss. 

^rcuit bf the territory of the college a^t fVindfoTy for this 

word (college) is once mentioned before, and there neither 

ijtkt poffeffions nor ^e peribn^ of the college are intended, 

but the place where the college is fituated only. Alfo the 

^rq^ (mi J ha9 relation \p iapstlkm ct collegium isfc. where* 

fora 
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fore &c. And fee •!> 29. Lib. Jffl 33. rent granted to be 
received of the abbacy or monaftery &c, the fite only fliali 
be put in view. 



19. Aff. 55. 8. 



An indiament in * / 

court lect or tcmc for _»,», ^ « ^ , . ^ , ^ i- *- it m 

ftriking without blood. (14) 'T'HE ffeward of a leet impofed a fine of forty uul- 

ilrf'^ma^^fin^for^uTh ^'"^ "po^ o"© ^ho made an aflauU only upon 

ftriking Jtdaite Cmria. another there in view and preience of the Court in dtftur^ 

^!ribc7 fbT ^ ^ ^^^^ *"^ contempt of the Court, and to the annoyance of 

Mcbatimas, the )>eople there ; and for the fine a diftrefs was taken^ and 

Keiway, 66. b. ^inii. * conufimcc madc by the plaintiiF of. Sir John Siintliger^ 

j%. 3. Cro. 710. 8. 2u^ a prefcription in the ufage fo to do: and alfo a prefcrip* 

H. 7. 4. Cro. 148. pi . r r 

•6. Kitchen, 63. Dier, tion, in a Certain court within his manor there, called a 

»ii. B. N. c. ^9 3S. Court of View of Frankpledge, to be holdcu there once in 

H. 6. 7. a. 6. H. 7. r o > 

s. a. Litt 98. b. Palm, a year at the pleafure of the lord, and this court was bolden 

r^ComDiK 174,17? ^"^ ^^ ^^^ months of Rafter and Mich. J^tf^rr^, for upon 

160. Woca*»inA.48i. the conufance made for the m^^lor the plaintiff* demurred ia 

ila.E.4.a3.a. i.R. 3. ^^'^' But dearly an * in45ftment of affault and battery there 

1. 8. £. 4. 5. 4 H. 6. found without bloodflied is not 'good \ for fuch indidment 

S. Co 41. b. Crompt. found before the IhcST in his tourn was adjudged void, be-- 

juft.P.103. Di€r,i3.b. ^^^f^ ij jij nQj contain that blood was drawn, H. 13, B. 4- 

Wood's Inft. 48a. ] CaTLYNE. 

* [ 234 -a. ] 



Bonner's Cafe. 

The bifliop»s chanccOor (15) I^DAfUND BONNER^ late Bifliop of London^ was 
may bring in the ccrti- ^ certified in B. R. by Dr. Home, the BiOiop of 

ficate under 5. EL c. 1. ^ ' *^ 

^ 9. of rtfufal to taice IVintcn, for refufmg the new oath appointed to ecclcfiaftical 

i'^'c r^""'*^ ^^ Perfons by the ftatute of the firft of the now Queen, c. I. to 
A bic ^r^^ fo certified jjj^ offered and adminiftered in Southward in the houfe of 

by the aciairiow of i5f?«r • i • 1 j» • t\ ^ .c t j 

and w /t^/y ^fdert^ good. IViPtM tnere I and hi^ ^dditfon was Do^or §/ Lawsj and or* 
1 hough thcindjahncnt joined in holy order i, and not Clerk nor 5//2«>p, and therefor* 

lhcreonbemAfu/iirrrr4r, -^ j r J u . k a yr 

the jury who try it fl\aU the certificate was challenged ; Jed non allocatur. And alfo 
be of titc place where ^^^ certificate was entered of record that it was brought into 

the r>«tn wa? tenaerea. *^ 

Ard on the iffue of not court on fuch a day and year by J. B. Chancellor of the faid 
^vlTnrvfd^^^^^^ Bifliop of mnton, and it docs not fay by the command of 

pcrf^ntcndcringtheoath ^^ Biftiop, and exception was taken to it for this caufe: 
iV^,. * * * fed non allocatur, becaufe the recording of it by the Court i% 

[j.nic. Ccr.t. 5. cap. 93. not cf neccffity &c. Alfo he Yf^ indided upon this cerfU 
^•"-J ficate 
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iicatc in the county of Middlife^^ s. by the common jury of ruiLCfcurchHUt^.6o«. 
inquiry in B. R. for the county of MiddUjex^ according to ^',, h, 5, ^, 5, 
the ftatute of the 5th year of the prefent queen [c. I. § 9.], Doaor named ckrk k 
and he pleaded not guilty to it : and it was holdcn that the r^fJJ^^p.*^ ^.^ i 
trial {hall npt be by men' of the county of MiddUfex^ but by 35. H. 6. 55. w. E. 4^ 
men of the county of Surrey oi the vifne of Soutbwark^ be- ' * »«> *4 • • 
caufe no mention is made in the ftatute of the trial, but of 
the indictment only, which is warranted by the ftatute in that 
county in which the King's Bench fits. And it was much de- 
bated among all the Juftices at Lord Catlyne's chambers. 
Whether Bonner may give in evidence upon this iffuc, s. that 3^- H. 6. a6. 3. Cr», 
he is not guilty thereof, that the faid Biftiop of JV* was not ^^^' ^^ ^ ' 
a Bifhop at the time of the offering of the oath ; and refolved 
by all, that if the trudi of the matter be fuch in fa6l, he (hall 
be well received to it upon this ifllie, and the jury (hall try 
it. 



Dorfct againj Lane. 
(16) T70RMED0N in the Difcendery the tenant pleaded OnthcUfuc of ««//irf 
in bar a fine with proclamations levied in Eafter proclamations in 30. H. 
Term in the 30th year of H. 8. between him and the father ?• "^ x^rM^as omitted 

^ J ■ ^ ^ m the proclamations in 

of the demandant ; and pleaded the proclamations in certain. Trinity Term, but in 

the four firft proclamations in the fame Eafter Term in the ^^^^I'^t^;: 

30th year, and other four in Trinity Term in the fame 30th tWs was held no faiicr 

year, and other four in Mich. Term in the fame year, and ^ _ L. 

... L3- ConvDig. 394, 395, 

the four laft proclamations in Hilary Term in the fame year, Cowp. 476. x. Hcn.BI;. 

as by that fine more fully appears ; and concluded in his plea, 1^*5** ^ TeiaLRep. 
judgment^ tf^jV, againft the fine aforefaid with the procla- 
mations aforefaid in form aforefaid levied &c. And the de- 
mandant faid nul tiel record : and at the day ♦ given to have * £ 1^34. b.] 
the record, it appeared by the record that the ^oth year in 
Trin. Term was omitted by the fault and negligence of the 
writer in the proclamations of this Term, but in all the other 
three Terms the 30/A year was well written. And Whether ^ ^ ,g ^^^ 
this {hall be (aid a failer of the record was the queftion : and 1^8. a. 10. £. |. An* 
by die opinion of the Court this was not a failer, but the plea "^ ^^' 
in fuffitiendy warranted by the record ; for it cannot be in- 
tended that the fifth, fixth, feventh, and eighth proclamations 
could have been made in anodier year than in the 30th year. 
ts the cafe above is i for the year of Eejler Term is exprefsly 
declared which precedes the four proclamations of Trinity 

Term, 
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Term, iu^ the laft right proclamations ifl Mithdebnas and 
Hilary Tcniii are cxprcfsly declared to be in the 30* year 
of H. %. fo that it follows of rieccffity, that it muft be in- 
tended in the 30th year of H. 8; fo in fiibftance he hath not 
^'1"%^ ^^' '• failed of the record. rideftmiU^ M. 7. H. 4. i. [pi. 6.] and 
H. 6. 47! '16. Aff. t Eaji. ^ 33 H. 6. 17. nul tid arhttrment : and x6. Lib. 
,,. Record, at. ^ ^ j-^ ^j ^^ j ^^ j^ ^^ ^ ^^ ^^^ ^^ Q^^cn in 

a writ of covenant in C B. between ♦ Birisfifd and Others 
«and the Bt/hp of Sarttnij late Almoner, upon an acknow- 
ledgment of fatisfiiftion of Ofy, Deputy Almoner, in B. R.i 
r. BwwD, 7%. in an information for die Qjieen there exhibited of debt on 

bond to one JaMe Bentfy^ widow, who had lately been z/ek 
ief€. 



dence it appeared that the wife of Sir AT. P. witliout his af^ 
fent, command, or will, bought the Cud wares for her ap^ 
parel of the faid Wbiler^ who had notice that ibe was a/« 



Sir Nicholas Poines* Cafci 
The wife buy« fflks for (ly) r\EBT a^ainft Sir Nicholas PoimsjKsiight^hy thd 
^JJfi tht*making"of Executors of fFbiUr^ mercer, LanJofi^ and dc-* 

them up into cioaths ; claration upon the buying of certain velvets and filks, &c. 

this is not fafficient «f- ^. . ^ * , . , . . i - 

fent to charge him for The defendant pleads non diUmt per patrtam : and m evt^ 

the goods. Sedfiutrt. 

Fitz. III. O. x.Ro.Ab. 
151. %i. H. 7. 40. b. 
XI. 10. H. 6. 30. 22. 

30! b. 43* E. 3*/33, 34! covert^ and had delivered it to her taylor to make the deaths 

upon credit. And afterwards the taylor was paid by the 

hufband for making thm and other deaths that he had made 

for the hufband ^ and dien the taylor alked him for mon^for 

the mercer for the iaid wares, but the hufband refufed to pa/ 

it: and upon this evidence the defendant offered to demur^ 

[ ^- 349rS^ 1 18. but the jury wasxharged, and at their return the plaintiff was 

Aert } and BuL NLPr. nonfuited, and the jury affirmed that they would have givea 

135, 116. cootia.] jjjgjy verdia alfo againft the plaintiff j but I much doubted 

thereof at nifiprius in Gmldhally London, (a) 



Det. 263. Br. Con< 
tnAs 19. Dr. & Stu. 
237.1. Htttt. 106. s. 
11.3. Br.Coiitnft9 4o. 
Dier 302. i..K«bL 70^ 
207. X. Sid. X24* 



(a) From the cafes im Sid. Skin. Stlk.and 
Law of }f. P, cited in the iQargtii, it feems 
that ia this cafe there' was ample afi«nt to 
charge the hnfband. For cafes in which ge- 
nerally he would be liabie to her contra^s 
or otherwife, and where (he is or is not liable 
as a feme fole, fee 1. Com. Dig. 569. i, BL 
Rep. 903. 1079. II9S' 1236. i.TermRep.5. 
i.Br. CaCinCh. 16.& 17.10 not* 2.Br.Caf. 
in Ch. $45. Cook*s Bk.L« 28. Hcn.Bl.34S. 
4-Term Rep. 363.766, InC.^. i,Hcn.B1.90. 



the Court held him liable to repajr a perfbn' 
who diicharged her funeral eapcncee whers 
he had gone abroad and left her and ihe died 
in hit abfence : and in M. 3t.'(?. 5. M2f. the 
Court of B. R. refufed even a rule to Ihe^ 
caufe why a new trial (hould not be granted 
^a verdidt in fuch cafe being for the plains- 
tiff), though Mr.Law, who moTcd for th» 
new trial, urged that the hulband lived apart 
from her at the time of her deaths and il« 
had a large feparate maintenance. • 
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Kewdigate againft L^rdU^Rlngs of Loughborough. J^tc^S "'aS 
(18) ^HE leflee for life and the lef&r joined in aleafe for death of the kffee for 
a term of ycaw by indenture : theJefiee died, the J^^ J^.^/^ t'^^ 
termor committed wafte, and the leflbr brought an adion of ^p^f can dedare as on 
wafte againft Urn, fiippofing of his own proper deiDife> with- [oiT^^i'^^* ' **"* 
out fhewing the Special matCer in die count ; but the caie ^^« 7^- S 
was difclofed by the defendant by plea in bar of the adion, 23. ^7. h] s ,3] «. 
With an ah/pie bc€ that the phintiff demifed &c. And by the ^ ^- *S- »• is h: 7. 
opinion of BmowN and Dyer * the writ and count are 3. Co. 28. 46. £. 3; 
good enough, and die plea is not good ; for although it was cro*is^*^ci)"ii^ *" 
only a confirmation of the firfi leflbr during the life of the *- refohred acoonliii^f. 
firft leffee, yet now by die death of the firft leflee it is be- Jl^'^'^fS.i ri"*,t; 
come in law a demife and leafe made hj him. But Wasto v ^* 7- t4- b. Waft. 44. 
and Wal8H£ e contra. [ 3. Bac. Ab. 39S. l 

Term Rep. 86. ] 

—I * [ ^35' ^- 3 

1^9) /?|NE who had murdered his matter in the fourth year Murder is merged ia 

^ \J ^ , - w . i.fv J i- • - petit treafon, which be- 

of the prelent Queen was indidted for it, as of ^^g difcharged by a ^c- 
wilful murder, widiout traiteroujly in the indiarinent. And ^^^^ P^^o exceptmg 

' r ^ murder, a fer/ant con- 

upon the evidence it appeared to the Court that the pfrence YiaedofkJiinghlsin;.r« 
was pitit treafon, which offence by the aft of general pardon ^. ^^^rSrlitr"^**' 
in the fifdi year ofdicprcfcnt Queen [c 31.] is difcharged seeSaccombe^sArpe.i, 
and pardoned as to the Queen, but murder is excepted by M. 33. H. S. in K&iico 
the aft. And upon this indiftment of murder the party was 8.^6*00.^13. h. uTvi 
arraigned and found guilty, and yet Walshe, Jujlice^ ^^^o 9- f«jna in petit 
reprieved the prifoner without judgment at the laft affizes, r^ h h P c t o- 
for which he was blamed by fome, but without caufe, as it Foft.Cr. taw. 324,325. 
fcemed to die Judges. See Eaji. i^ ML fol. 308. a. ^te^S!) ^'^ ^' '^^' 



Aflkby and otheri agaififi Lady Anne Manners and 

othei-s. 
«(ao) JIaEMORANDUM^ that before the ftatute of 27. A. in conudcration of 
^^^ H. 8. [C.-10.J A. was feifed of land in fee, and ^^S^S^- 
*fn ^Afideration df a niarriage to be had between his daughter ff** to hu own ufe for 
and heir apparent, -aiid i?. fon and heir apparent of C. he fo'l^dL^h!jband'^ 
covenanted and agreed by indenture with C. that he himfelf ^''"^ the iaad w taii, and 
would have, hold, and retain the land to himfelf, ar<d the fi^/ed to thojeyjn, and 9i» 

profits 
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to for ftwther ilTuranc^. profits of It during his life, and that after bis iiceaft tbefali 
hl'^'^JA^^^Jl i^" ^"^ daughter jbouU have the land to them and to the heirs 
fine awl recovery to one of their two bodies lawfully begotten^ and that allperfons tben 
TciienilSet '^^ ''' ofierwards feifid of the land Jhould ftand and befeifedimnu. 
is of no avail, but on the Jiafely after the marriaie folemnized to the ufe of the f aid A. 

death of ^. the daugh- ^ , ; r L' t^r j r. L' J *L * *L r .r *l. 

terandhcrhuibandmay for the term of bis Itfe^ and after his death to the ufe of the 

*^^^' faidjon and daughter in tail as above : and covenanted fur- 

^Mw.^6*a.^^*^^^^ ^" ^ ™**^ ^ affurancc of the land before a certain day 
^' 3^* ^^' . * n f ^cordingly &c. and then the marriage took efieft; and 
Br. Feoffments al Ufe, afterwards J, bargained and fold the land for two hundred 
*°' ^^ marks (of whichn ot a penny is paid) to a ftranger, who had 

121. b. 5. Co. 60. Di- notice of the firft agreements, covenants, and ufe^ and en- 
^'^''*^ feofFed divers perfons to this laft ufe, againft whom a com- 

mon recovery was had to this laft ufe : and alfo J. levied a 
fine to the recoverers before any execution bad, and not- 
withftanding all thefe things J. continued poileifion in tft« 
king the profits during his life ; and afterwards died; and die 
fon and daughter entered, and made a feoffment to their firft 
ufe. ^nd all this matter was found in affize by Jffabj and 
others againft Lady Anne Manners and others In the eighth 
year of //. 8. by a fpecial verdi& 
Dier loi io» i«a •• ^^'^ And judgment was given upon great deliberation ID 
32. H. 8. B.N.C. 184. the exchequer chamber by Fineux and MooR£, then 
[Via Ab. Ufet (0. 4.) Juftices oT affize in jSvrrry, that* the entry and fcoffinent 
get.'ti^kea Touch! ^^^^ V^ ^^ lawful, and the ufe changed by the firft 
4^9 ] indenture and agreementr ^et 32. H. 8* error was brought 

^ [ ^35* ^' J in i?. iZ. upon this judgment, and the error affigned in point 
Winch. 60. I. Keb. ^f judgment, j, becaufe no ufe was changed out of A. by 
Br. FcoffmcDt al Ufes, the (aid firft indenture and agreement; but nothing came of 

^^ vt% *^T i^Jt *^ y*^' ^ ^^"^ ^"^^^ ^^ argued there again, and Bbomelet 
94. 96. a. Dier, 77. a. and Halbs Were of counfel with the plaintiff in error. And 
divers defedh were moved to the form of the writ of error: 
See %, ^Co. 51. a. Sir one was, becaufe it did not make mention of the removal of 
M. chotaley'i cafe, ^^c record of the affixe before the Tufticcs of the Bench &c. 

^herethcreafonisthat - , ^ r x t^- 

fio ufe was raifed, for for the entire procefs and record of the ama&e were removed, 

^l^in^tIlTB«'^^ ^^ enrolled in the common pleas; and no judgment wa$ 

3. Bur. 1705. and the given there: fo the writ of error ought to have been fpecialf 

Br. Aui^uiH! '• hefore that the judgment was given, and that the record 

of it was removed into banc &c. wherefore &c. but the 

judgn;ient in the aJ&ze has never been reverfed hitherto. 

Arden'^ 
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Arden*s Cafe. i ^ r., » w . 

iJf tUR* Wa«D . 

<22) /GRANDFATHER, father, and fon. Lands holden wiurc the rcmairder 

"^ in capiu are conveyed to the grandfather for life, 7:;,::,^l{^^^^^^ 
remainder to the fadier in tail, remainder to the right heirs of «» hii fon, who had^an 
the grandfather, and afterwards the father died, fo that the hiideaihth/fonoff^U 
remainder in tail defcended to the fon : and afterguards the ascmuftfuc out livery, 
grandfather and the fon levied a fine with proclamations fur ^^"» ''*' **3- *5»- 
cognizance de droit come ceo isc. by which fine the conufee 
gmird and rendered the' land back to the grandfather for 
life, remainder to the fon and M. his wife in tail, remainder Br. Uvery, 40. 
to the right heirs of the grandfather. And afterwards the ^ ^^^* *][' ^'^^ j 
grandfather furrendered and releafed all his eftate, right, and 
intereft in the land to the fon and M, his wife, and to the 
heirs of the fon, and then died, the fon of the age of thirty 
years : Whether he (hall be compelled to fue livery, quare. 
But at length, propter opinionem Curiae he fucd livery, £^* ^^'^ i*' ^^r * 



Stephens againjl Weftbrookc and others. 



SVIIZY. 



(23) A T T A I N T by Stephens againft fVeftbrooke and m atuint by the pUin- 

^ others, and the petit jury who paffed in the aiEze Z^ ,t^', tTt: 

againft the plaintiflF, whereby he was barred in the affizc time finceOieiffire, and 

f 1 t'/r-r Aj t-rr^ ., judgment torccover fa - 

upon nul tort^nul dtj/eifm. And now this Term ip the f,n, without «/>rri^>« 

Bench the Grand Jury found the falfe oath, and that the >''^''»*« 

defendants diflcifcd the plaintiff &c. and affeflcd damages and ^^'J'\ 1 1 ^' ^* 

cofts (ince the affize brought. And judgment was given ^o- ^it. 29^. 

that the plaintiff ftiould recover his feifin &c. but not by the J^Lcom -. 

view of the jurors, (note this,) and the penalty of the ftatute ^- ^- 4- 3. 

of 23. H, 8. [c. 3.] upon which this attaint was brought. ' *^^ *' 

See well the form of the entry and judgment, becaufc it was [Raft. Ent. 9*. b.] 
well examined. 



♦ [ 236. a. ] 
♦ (24) TTjEMORANDUM^ that after mid-day of the if aftatutccreatcanew 

^^^ laft day of this Term, all the Judges were offeree, and give a pe- 
' » J © nalty to be recovered m 

afTembled by command of the Queen to devife bow the nine any of the king*s courts 

penal 

(24) 7r/if. 13. Jac. Rot. 41. B. R, at Weftminfler. ^ John Karleffe was adjmlgcd in 
Itfland in debi to the King five hundred pounds, for the profits of the deanery in Dublin 
&c. th?rc it was adjudged, that the King in any court well profccutcs againft every ono 

X X ' frir 
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pfrccr.rd, it is confined penal ft atates, s, tillajxe, fervants and hibourers, apparel in 

to tbcfc at Wcftmin- \ , '^ ^ ^' , , . .« 

flerj but if no court be the time of r*. ana M,y armour and horfes, artillery and 

Bicntioned it may be unlawful gamcs, rclref of the poor and vagabonds, woods* 

fi}cdforanyvhcrd • . ^ ^ ^ 

highways and bridges, and fpreftaljcrs a|id rcgra^ors, fhould 

tr,,, o ^^ bell put in execution. At which time it was moved for 

putton, 99. i.Cro.79. *^~ 

4. H. 7. c. 19. Raft, a queftion, If an otFence l|C; created by ftatute which was not 
40" ^low^'ios/ 1. Ro. ^^^ ^^ common laWj and a penalty appointed in money to be 
AbrsT. 6.Co.i9.b.2o. recovered in any of the courts of record of the Queen by 
38,39. Co.jur.Courtsj afiion of debt, Whether this offence ^nd penalty may be 

65. I. inil.37. 3. Cro. punilhcd and determined by tlie commiiConers of oyer and 
737. Mo. 600. . . ' , T 1 > 

terminer in the country : And by the opinion of all except 

Catlyn, Saund£rs, and Whyddom, it cannot, but only 

in the four ordinary courts of record at IVcftminfUr ; but if 

Ti H H P C 40 a ■ J. . J ' ^ 

Hawk. P. C. 2S i! no court be appointed it is oihcrwife, for then the king (hall 

BacAb. 559. 3. Term have his prerogative in which court hc pleafcs, Xamcnquitrc 
'R€p,442. 364. 4.Tenn ' ^ 9 . . . f .i j, 

Rep. 109 ] hene. 

for his debt, particularly for a Corfciturc due to the King, and the King can be rcftrainc4 
by r,Q U^') and therefore a plea that it ought to be fucd for in the Exchequer of Ireland vfdL.% 
reje£led. 

Micb. 18. and 3.9. EL Q. Ji, Wilkinfon v. Nctberjbail [Cro. Eliz. 530.] accords with the 
cafe in Dy^r, 

<t» Flagtt v, Hodges^ entered M, 1652. R, 442. where an aflion for not ferving an ap« 
prcnticelhip was brought in the court of Neivbterjf and the judgment was reverfed. 

4. Car. Cro. 11 a, Farrington v, Krymet, 



• Brakine*s Cafe. 

Mdrcgagorcffocagcland (25) \/[ORTGAGOR and mortgagee in fee of land 
paying off the mortgase ^ ^ Golden infocagc; the mortgagee died fcifed of 

^thout VvCiuon, rcco- this land, and of other land holden in chief of the Queen, 

tog'^'h^d^^'aken'^nto ^'^ ^^'^^ ^^^^^" ^« • and this mortgage was found by office, 
ward witi the heir Of The Queen feized the wardfliip of all the lands ; the day of 
wntir«i;*.' ' * ^" payment came i and the mortciagor paid the fum according 
5. E. 4. 4- a- 4- Mar. to the condition to the executors of the mortgagee, and 
ir^o.Co. 133. 64. entered during the nonage of the heir, ^are Whether he 
13. El. 298. b. ^^jj anfwer to the Queen for the profits o£ the land after 

I J. Co. 455. • • . . 

3. H. 7. 3. a. this entry, until the heir hath fued his livery, or not ? 

BcwzR andEARNis. But it was holden in a like cafe in the Court of Ward?, 
httvftcu Btnver and Barnts-i EoJ}> 10, of Queen EilTLabeth^ 
that the mortgagor after the payment (ball have the land out 
of the hands of the Queen by a monjirans de droit upon thii 
^natter of record, and ^ fuggcftion of payment, without b?ing 
driven to his petition. 



li^ilary 



Hilary Term', 

7. Queen Elizabeth. 



An Indiftmcnt for mur* . 
— ^Bi^— — ■ dcr a^ainlt A. is no juf- 

tlfication fur calling him 
a mu-xi.rcr.. Nor llijt a 

(?6) AN action upon the cafe was brought for flandcrous robbery was commitcd, 
^ words, s. for faying that the plaintifF was a mur- '^T^Z'Zt^- 
diTer and a thief. The defendant juftified the word of ncation for calling him 
T^t.rdira,, by reafon of an indiftment againft the plaintifF for foi^^'appR-hepdin^^fd 
a murder committed in the county of Chefttr at the great taking him to prifon. 

r fr i_r c cv/i''-i-^- t rr o Whether r«/ f/./ 7 'cW 

Jemons before Sulyard, jujitce^ in the tune of //. o. can be averred ag^nft 

And as to the other word, i. thUK he pleaded that there *" excmpLfication of 

J' ^ ^ one m the court of great 

was a robbery committed &c. and the common voice and feflicns at Chcftcr under 

fame of the country was, that the plaintiff was guilty of it ; ^^^Jf^ ^^ '^* ^^"^^^^ 




imprifonment, for arrefting the plaii 
rying him to prifon, to anfwcr to the }aw, wi;h fufpicion of 0>«^-33« Bridg.6^. 4. 
the defendant, with the comxion report and fame, for fuch 16. 17. R 8. 9. 12. a. 
caufc it fliould be allowed, But the plaintiff paffing over *"^,"' ^^f»J5- *»• 

7«H. 4.35. 4.M7. *• 
thefe pleas replied, that as to the firft he acknowledged the 9, e. 4. 27. 14. H. 8. 

indidment, and faid that he was acquitted of it in the faid J^*, x.^i"^^* io\ 4.' 

county oi Chefter before Sir Nicholas Hare, Juftice^ by 10. H. 7. 17. a- »* 

trial of his qountry, and fhewcd aw exemplification of it Br. Fauxlmprifonmcnt, 

under the great fcal of the county palatine, j. the feal of H- Br- Rccor<*> 39- 

the chancery there; to which the defendant rejoined, nul tiel s^^^^wli "°' *' 

record. And tp the other pica the plaintiff replied, de fon ^,h. 7. 14. 22. H. 8. 

tort demefne abfque tali caufa. Su^re Whether nul tiel record ^- ^- ^' *°' 39- H .6. 
n 1 I r . 4. a. Dicr, 187. a. 

be averrable againft the exemplification, or not. 16. h. 7. 11. b. 

(16) Eaft, 30. TMx. C, B, *!» Aft ion on the cafe by Co/^s againft A* for thefc WQr<}s» K 
^ John Cotes -jjai on^ of ibem that rolhed Rohbius^** and they were at iJuc, and found for 
the piaintilfii and it was moved in arrcft of judgment that the words as appear xjy the dccla* 
ration were fpokcfn in the time of Queen Mury. But by the opinion of the Ccurr the 
plaintiff had judgment although thc'robbcrs were pardoned after the time of fpcaking them. 

i\udrre, whether a man may legally call another a ibdirf who is pardoned, and the adt of 
'^parliament, in Markbarn^ cafe, at Afl". Not, '^ 16. ^//s. 

Pana poteft dtmi-culpa perennis nit, [Sec i.Vin. Ah. 540; pi. 6. and the marg. note. 
X. Keb. 115. 4. Bidck. Com. 4?z.] 



(27) ll/fEMORANDUMy that it appears M. 24* H. 6. Executors renouncc,th« 

J.rJ, -. ^ iT . , , , 1 I • -n r adminiftracrs appoint - 

Rot. 44.0. m dept by the adminiftrator of one ^^^ bring debt, and in 

J. 5? fuppofing by the writ that the feid J. B. died inteftate, '^ «>""^ f"Ki«^« »« 
'■** ^ "^ intcftacy rthis 

X X 2 &C. nuyb«tra/.rftc, qu. 
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tic* be made a prtftrt of the letters of adminiflration in his 

declaration entered vtrhatim^ by which' it appeared that the 

faid J. B. made a will, and three executors, and that thej 

36.H.fr.8.K ie.H.t- all refufed before the ordinary, fo he became in the fituation 

?*8. ^lo,K,^tj7^ ^^ ^" intefta^ej wherefore the ordinary committed the ad- 

84- . miniftratipn to the plaintiflF ire. And the defendant pleaded 

[Ifancxccutdrfueoris j^ ^ar, that the faid J. B. made his will and his executors 

fued as admmiftrator» 

the plea muA uavcrfe without thifi) that the faid J, B. died inteftate as by the writ 

?tL%^7,*15-'*»'- ^ fuppofcd, et aVtl i centra, and fo to the country. Note 
Mod. 114.] well, becaufe by the rule of the Regifier, fol. 141. rhe faid 

claufe, J. who died inUjtaU^ in a pafe of this fort as abo7C| 

ixiay be omitted &c. 



0OISST. 



The Qiieen againft Sir John Tbyn, Knight^ and 

others. 

The crown in yutfrrfw- (28) HpHE Queen brought a quare imprdit againft Sir 
pedit fluU rtcover da- L ^ , ^. „ . , , '. ^ , \ . * 

^gcj. John Ttjyny Knt^ht^ and others, for the church of 

6. Co. 51. a. 22. H. 8. Corfe Cnjile, and the ifliie was found for her, and damages 

Champarty,© ?8.E.V. ^^^^^ ^^^ the value of the mpiety of the church at ten 

2. 35. E. 3. 61. Br. pounds. And whether the Queen (hall have judgment to 

E. 3. Qgare impedit, recover damages was doubted. And by the opinions, (he 

54. that he (haU not re- fljall reCover by the ftatute of Wcjlmnjler 2. c. S- which is 

only a penalty inflicted upon the difturber &c. which fee in 

TBulNLPr. XI 3. the time of Ed. 1. Ut. Siuart Intpedit Fitzherbert, cap. 18 ?• 

. 'S3J ygt ^ijg contrary is bolden, tit. Damages, [ri^. 17.] in FiVz- 

herbirt, Eajl, 3. H. 6. which is not found in the printed 

book of 3. H. 6. and in T. 3^ H. 6. fol. 51, obker in debt. 

(»8) Note. Damages adjudged to the queen in ^uare impedit for the rcftory of Kot^ 
tififbam in Effex^ 3a. El. [Cro. Eliz. x6t. i. Leon. 149.] And upon this a writ of error 
brought in B. R. and there, for this finding of damages, the whole judgment given for the 
queen Was reverfcd, although there were dirers prcccdcrrM fhcwn }ro. and ccn. 



Eafter 



♦ Eafter Term, 

7. Queen Elizabeth. 

(a9) A MAN beneficed in the diocefe oi PtUrhorough to "^"J^^'J^^ 
the value of eight pounds a-ycar and upwards, pounds jarlj value, 
(and yet valued in Ac records of the exchequer for the firft (^^^ ^t"*fifiJ 
fruits and tenths at fix pounds a- year only,) accepts a bene- fruits and tenth<,)i$ir.- 
fice with cure in the diocefe of Gloucejiery and is induced ^^;^*|'™'°t.^ the 
into it, whereby the firft is void, and fo remains void for fix tonncr. And of fuch 

,. r I. a n. ^• r \\ ,. avoidance the ordinary 

months, wherefore the ordinary of the hrlt diocele collates, j, notbound w pve the 

Without giving any notice of tlie avoidance to the patron : it ^^^^^^'Z,\i 

was demanded Whether he may do this or not, in quare im- void for rcfufal to pay 

peJ!t. And by the opinion of many, he may, without giving ^^ '^l^:^ ^^ ^^^ 

notice, bccaufe by the aft of pluralities, 21. H. 8. c. 13. the 89. Bui. Ni Pr. 124. 

^ ^ . . . 1. t t • 1 L • 1 r u- u Wood's Inft. 19. Watf. 

firft benefice (hall be adjudged m Uw to be void, of which ^^ j^ ^ ^r^^ ^.^ 

law every man at his peril is bound to take notice. And 90^. contra. 1. war. 

^ , ^ . . r J »95» 3 Bttff. 1508.1 

Eq^tr^ 16. of this <Jhjeen, ^c fame opmion was conhrmed 
by Dyer, Manwood, and Mounson, but Harper, J;^^'*^^; ,J.^^; 
} contra. And C atlyn, Chief] uftict^ and Wr ay, Jujlice^ £ 3. ,"3. No^,38.*ja338. 
figrecd to the former opinion, although the fecoiid benefice ^^^'^ ^'^,\CXsi' •* 
was in the fame diocefe as the firft was, ^are thereof: »».EL369.b. 11.H.4. 
But of avoidance by refiifal to p:iy the tenth the aft (hews J/y^ 5^. ^\^ \^^ J/;^ 

plainly that it is as void to all intents ipfofaflo^ as if by th^ a«-7- Dr.andst.ii6. 
^ ' ^ ff (^ I. EL 0,4. Ibid. 10. 

ll^ath of j^e incumbent 26. H o. c. 3. [Watf.Ckr. L.49. But 

DOW by 3. Geo. i. c. 10. 
_______ ^.t.pirfon«inaltingde« 

— — — — ' ■ ^lult of pajrmeoc ihall^' 

forfeit double nine of 

Makiwilliams* Cafe. — — :- 

}n Cvti' War»*. 
f'lol UEFORE theftatate of 27. H. 8. [c. fo.l H4nrv Wh«retandJibddoniii 

' Jl> .^ . .,.. . . J. r. /r rvr J ^ i.- chiyalry of the king » 

Makewilltams having divers feoffees feifed to his ^ .nd ^. and the h«ii« 

ufe of the manor of (S. holden of the king by knight-fcrvice of^jhough^lditjWs 

as of the honor of Clorey (00k an eftate ip polTeffion of his not tiU hi$ fuU age, he 

fcofFccs, to him and his wife, and to the heirs of the hu(band "^^^ ^^ ^ 

on the body of his wife begotten, remainder to the heirs only was In ward. 

general of the body of the huAand/renuunder of the fee- KnSiS*rS 

fimple to his right heirs. And of another manor holden in of himfelf for life, re- 

ficage in iapite of the king he enfeoffed divers pcrfons to the fon"ntLl,reinL°ndw 

* ufe of himfelf for the term of his life, remainder of the ufe to Wmfelf in fee, if at hit 

death the ygmngeft (bo 
his youngeft Ton in tail, remainder to the right heirs of the beal^ve^andhaYeiiTue, 

fiith^r. And after the l^atute of 2^ he died, his ddeft fon ^l^^'j^ ^^* 

X sr 3 within 
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t.Co. Bingham's cafe, within age; and his mother lived until he came to fufi ae^^ 
Dy. 153. pi. 33. 

9. Co. 126. a. 2. Cto. and after that (he died. Firft, it was Golden that he (hall be 

46. a.^Ei. 172. b. jjj ^jjj.j fQj. ^jg jjQjy during the life of his mother, by ftatuttf 

32. H. 8. [c. I.] where two are enfeoffed to them, and to 

* [ ^37- ^' 1 ^^ ^zirs of one. But it was* holden that he (hajl not fue 

3^. E. 3. Card. 8. 28. ovjler le maine becaufe the land was never in the hands of the 

Gaird.^2^3. Ys. R6. 9. ^'"S '^y ^^ nonage of the heir, but only a nikcd remainder. 

a. 32. H. 8. Br. Card. Alfo it was holden that for the foca^^e heiball not be bound 

100. B. N. C. 187. • "° 

Dyer, 304. b. 'o (^2 livcry, if the youngeft 'on be in life, and have ifTue, as 

[Sut. xa. Car. a. 0.24.] the cafe was in fadl. See the cafe next foHovAng. 



Bromeley, Recorder of London^ againfi Bennctw 

/^.levies a fine to him- (31) AFINEis levied to hu(band and wife -and to the 
remainder to his own ^^^''^ of the hu(band, the hufband being folc feifcd 

right heirs with grant before ; and they granted and rendered back by the (ame fine 

andrender to him alone /./., ^ \ %*r ^ 

tbriife, remainder to ^. the tenements to the conufor for the term of the hfe of the 

forUfcjremamderto^i hu{band, remainder to a ftragger for the term of his life, 
rjght. heirs. The ren- 7 ■»& t 

der by the wife niaii not remainder over to the right heirs of the hu(baiid : the huf- 

^^Ir^'^^X""^^ band died, he in remainder for life died, living the wife: 

his own riglit heirs is Whether the wife, or the right heir of the hu(band (ball have 
void, the ancient rever- , , , , n- • i_ /^ r nr 1 1 ir • 

fjon being in Jiim. "^e land, was the queltion.in the Court of VVards, and alfo m 

Dy. 69. b. a. RoL Ahr. B. R^ in an ejeStmie firnus between BromeUy and Bcnnct, 

Contin. 473" !^H.6.2o. And by the opinion of the Court of Wards, the wife during. 

Dy. J72. b. hej;. life {hall have the tenements, for her intereft is not gone 
j.H.5.8. Dy.34.i56.b. . . . , , , . , t ,^ z,^ , , ^ 

399.134. 29.H. 8.9.3. byjommg m the grant and render with her huiband, unlcfs 

Br.Tcnuresai. 43-E-3- ti^e remainder be good as a remainder to the right heirs of the 

22. b. 14. H. 4. 32. ° • ° 

B.N.C.i86.4.Mar.i56. hufband: but here it feems the remainder is in the hufband 

11. 126 a.^ *^ • * • ^dh!s heirs as a reverfion, and not a remainder, becaufe the 
hufbarid feifed of an eftate in fee could not limit the fee fimple 
to his own right heirs by way of remainder, where it .was 
never out of his pexfon, wherefore &c. Yet the cafe was 
argued in B. R. M. 10. & 1 1. of the prefent Qyeen, at bar- 
* ^ and bench, (32) And by the opinion of three Judges there, 

s. Carus, Sovthcot, and Whiddon, this remainder (hall 
be in the right heir of the hufband as a purchafe, and not as 

. _ . . a reverfion by defcent : hixtCAThYHE Chief Juftiie e contra. 

6. E. o. 09. - 

And judgment was given in the fame term by the aforcfaid 

[4.Bac.Ab.298. a.Mod. ^,gg Tufliccs, againft the will and opinion of the faid Chief 
ail. i.BLRep.22. Mr. ^^.•'. '°_, - c r\ jc 

Butler's notetoCo.Ut. J^ftKh ^^^ agaiiift the opmion of Dyer, and Saunders 

•99. b.] Chief 
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fUbief Baron. And afterwards ifw^is put in the arbitration 19* E* 3- Fine«j47. 
of the faid JAmes Dyer, andGEP.R ard, /iitorney[Generar}j 
who fettled the difpute. And Bromeley redeemed the title 
for money. See E^'f/i. 15. E. 3. a fine levied to the hufoand 
come ceo que il y fa feme ont Uc. and they granted and ren- 
dered to the conufor the land to hold for the term of the lives 
of the hu(band and wife, and after their deceafe the remain • 
dcr to the heirs of the hufband; and the fine was not re- 
ceived, for a man cannbt entail a remainder to his heirs du- 
i-ing his own life, if it do not begin firft in himfelf, and this ^^- ^'^^^^ "• 
by reafon of the reverfion faved, Nota, 



. . [*238.a.] 

(33) I N art aflion upbn the ftatuttj i.& 2. P. ^ Af. c. il. i„ an ^ai^n^tht »<!. 

for the divifion bf'in entire diftrefs taken at one ^™^^, ^ ^^ ^^ ^**=- 
.... tion of I. & 2. P. & M. 

time, in divers feveral poimdsj whereby the owner is driven * c. 14. the place where 

toTcveral replevins, which is theYecond branch of the fta- L^nj*!^tti^^hoS 

ttrte. It was moved upon evidence to^he jury in the Bench, it is on the ift branch 

Whether the place where the diftrefs was taken was material, ^he offence. 

or not; And DtER and Walsh thought not, ariy mor6 ^y- *77- 

than in trcfpafs for goods carried away &c: But Browne 

and Weston e contra^ therefore quitre well ; but CatlynE 

and Saunders afterwards agreed to the firft opinion. But 

tlearly If the action had been brought upon the firft branch of ^i^t. 43 h 

the ftatute, then the place is matcHal, for^' by all, the diftanCe [off. ftrer ji;^ 3S3.] 

6f the places makes the ofFciice. 



Lord Shanciois azainji Wye and Otheh. CLoicnTti. • 

*^ '^ .The aaion on Weft, f . 

(34) npRESPASS brought upon the ftatute ff^ejl, 2. c*o muftbetoanfwcr 

■^•^-fOr. ^^T-f 1 r a 'I ' ^ ' . ' ^ w?^^ the king as the 

c. 28. [I. c. 20.] de malefadloribus tn pants et vt- p,.^ot,ff. And in the 

^ariis{ayhy the Lord $handoh dgainft Wye ^nd others for ^^'^ ^^^^^ ^^^ ^ » 
, , . > *. 1 I r t . « y» double recital of finding 

the takiitg of one Idrel and ten rafcals: and by nift prtus the furcty. 

defendants were found guilty : and rioW the plaintiff prayed ^*^*^,^^^ *^ ^'^^^ ^^ 

. ' * ' to trefpati any n-iCrc doe^ 

judgment, and it appeared to the Court,' that what concerns not cxtead to all parks 5 
the Qufecn; i. the ranfom, the finding furety that they {hould "'Me'^oth^^^^^^^ 
not trefpafs any more, and the abjuring the realm for non- plaintiff? i?tf<rr<r. 

ability of payment of ir,* is pardoned uy the general pardon [DaUo.] j ^- ^- 

"" ■ - - _ -.^ ^ ' ^ . _ • _ '^'.^ . . • 

(fl) How the law has been altered with | fee Hawk. P.C. B.i. c. 49. and Apccrdi]C 
tcfpdft to thcfa offences in parks and ponds, | 3. to cap. 5S. ^ 

* ^ 4 iri 



a. Inrt. 2CO. 
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[ 16. Vin.Ab. 186,187.] in the 5th year. And then judgment is to be given for the 
Poft. 323. a. ^^^ damages,and imprifonment of three years. And quare whe- 
I. H. 5. 1. 30. E. 3. II. ther there (hall be finding of furety that he will not trefpaft 
Lib. inir. 58^ b. any more &c. and for the other^?/ inde quietus. And qui^re 

whether this bond that he will not trefpafs any more does not 
extend to all parks within the realm. And quart alfo, whe- 
ther the bond fliall be made to the Queen or to the party 
plaintifT. (35) But note that all the precedents of this aftion 
are to anfwer as well to our lord the King as to the party 

[F. N. B. 15^1. Com. plaintiff: and alfo double recital of the finding of furety ac- 
D.g. 225, 230.] *^ . o / 

cording to the words of the ftatute whereof I haye feen feve- 

ral precedents. And becaufe thcfe defaults were perceived 

in this aflion brought by Lord Shandois in his own name, 

and the furety only once recited in the writ, idio Curia ad- 

Br Aaion Popular 5. ^ifare vult^ until next Michaelmas Term. And fee a good 

precedent HiL 24. H. 7. Rot. 26. in B. R. that the defendant 

a prifoner in the Miirjhalfea upon the judgment in this aflion 

after the three years was compelled to find fureties^of London 

€Li\d Sout/jwat i whereof tv/o were gentlemen and yeomen, 

by recognizance, each furety in ten pounds, and the defendant 

bimfelf in forty pounds to the king that he (hould no morp 

commit trefpafs in any parks and ponds againft the form of 

the ftatute &c. And the plaintiff acknowledged himfelf 

fatisfied of the damagef, and the defendant went quit. And 

note, that no precedent in C. B. can be found in this cafe; 

but fjc Tria. 13. H. 8. Ret. 480. and 5. H. 5. i, 



Z. Inti. 201. 
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If the ccroncr find 
ffgumfetft in his mqui 



iJLcn of murder, the * (3^) A M A N is indlfted for murder before the coro- 

parry ftaii forfeit bis ^^ iicr fuper vi/um corponsy and that he fled &c. 

quitted botrTcf the mur- And afterwards he is arraigned upon this indictment, and 

der ani the ifl.ght before j^^j^ not guilty, and is acquitted thereof, and that he did 

the j'iry at h;s tr.a!. *^ . 

Stamf. Prcr.i8i. b. 183. not fly nor ever withdrew himfelf upon that occafion ; and 

itn^jA^dl'MA^^^^ *^ w^ ^^""^ ^^^ <^"® ^* ^* was guilty, ut oportet. The goods 

ton, 226. i4..H.7.2f>. notwithftanding this are forfeited by the firft indidment, 

22^A!r*-9!*-7.Air.^i3. ^^ich is of niorc force in this point, than is the acquittal; 

5.Co.ioy.b.3 E 3. itm* for in this point it is only an inqueit of office, and no charge 

North.' forteit, 27. 5. . , . / , . / ^ , \, , ^ , , 

Co. 109. icn.Cent 4.C 9. m this calc to mquire whether he fled after the murder, was to 

Ph H PC ^V-le^' ^^ S*^^*^ ^^ ^^ •'"''y* Wherefore &c. And this by the opi- 
?oo— 302. a. H.iwk. nion of divers Judges this Term. Accord. Mich. 13. B. 4. 

I: w. t^\uf ^"^ r> ^' P^' 7-3 ^^fi S- i^ ^ Abridgement {a). 

(.7) Thufc words in Italics are in the Edit, of 1591. but omitted in all fubfequcnt. 

Sir 
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Sir Rich. Leigh Knt. for the Queen againji Hudfon. 

(37) TN account for the arrearages of a rent upon the Defendant having plead- 

charge of an auditor of the v>iicen m the Exchequer, the Attorney Oencral 

it was pleaded that a long time before Ac Queen had any ^r the King in the Ex- 

*^ ^ ^ ^^ ' chequer traverfes the 

thing in the land out of which &c. one /• abbot of D, was origlnalleafcj after ver* 
fcifed in fee as in right of his houfc, and leafed it with the u|jon tS?ffuent i*too 

afTent of his convent by indenture fealed with their common **" ^ take advantage 

of the bad plea, 
feal for a term of years yet to come, to one J. B. by virtue _^ ^ , . 

^ ^ ' -^ Dy.74. Co. Lit 300. b. 

of which he was pofleflTed, que eftate the defendant has &c. H0il.C0mu1.494. 7.E.6. 

And for the Queen, the Attorney maintained the intru- ^^l%^^^^;^^y\ 

fion, andtraverfed the leafe by the abbot, et alii e contra. 39l^-"7pl-9. iinft. 

And it was found for the defendant, and *againft the Queen : ,,5] ,g. f/^ j^ j,^ ,^ 

and in arreft of judgment ibis default in the plea (becaufe the ^ *7«' *• ^' ^- *5- *• 

intruder by the courfe of the exchequer ought to make a 

title (a)y otherwife he (hall be difpoflefled, ) was alleged for the 

Queen, j. that the pleading of a que eftate of a term, which 

I Sec c. Coio. Diff> 80« 
may well be granted out of the land, differs from a que eftate 81.] 

of a freehold. And therefore the plea was not fufficient if 

the Attorns Y had demurred to it, but now the advantage of 

this is pafTed. And the grant of the eflate of the termor to 

the defendant not denied, but the leafe of the abbot only tra- . . 

it li made good by era* 
verfable, which was the original and ground of the eftate &c* verie in the caie of the, 

Wherefore in the next Michaelmas 7^nw, judgment was given '^^ *" ^' ^' '• 

againft the Queen, 

(37) Trin, 36. Elix. Rot. 134. C, B, in ejeffione firma by Qiffams againft ^Tburfton. 
[Owen 16.] where the defendant pleaded a que eftate of the leiTec of the abbot without 
Slewing how he came to his eftate, and per Curiam, that is a good exception* for he 
ihall be compelled to fliew how he came to hia eftate of a Term, inaftnuch as this cannot 
be but by legal means. Contra of a freehold. 



(fl) But now by zi. Jac. i. c. 14. In in- 
formations of intrufion where the King &c. 
hath been out of ppflTelfion ao years before 
information brought, the fubjcdt is allowed 
tP plead the general iffae and reuin polTef- 



fion till trials and no fcire facias fliall lie 
brought where an information of intruiion 
may, that the fubje£t may not be deprived 
of the benefit of the a6L 



(38) 



'T* H E deputy of a cuftomcr in a creek of a port (in Though the cuftomer 
which cafe a deputy is to be njade by the ftatute of ^ * rroScl^depu^i 
the ift year of Queen Eli%. c. 12. [c. 11. §. 8.] fiJfely con- fWlif he certify taifdy 
cealed the cuftom of a merchant \ and the cuftomer himfelf, the concealment of that 
/ignorant of this) certified by his oath the cuftoms of this ^;^P"^» ,^- is liable to 

^* ' ' the penalties of 3. H. 6, 

port into the exchequer^ according to the falfe information of c. 3. 

his 
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R.121. 3.Cro.534. Mo. his deputy: Whether thecuftomcrhimfelf (hall be impeached 
H^6 ^4."Di*/x6x^b ^^ ^^^^ falfe. concealment by the Queen, for the forfeiture o^ 
Dr.&st.i35.i3S. xRo. the treble valueof the merchandizJe fo cuftomed, and (hall be 
[»?lnft. 466^^*3. Mod. fined and ranfomed according to the ftatute of 3. H. 6. c.3.^ 

146. 323. Cowp.403. Qj. not* was much in argument in the Exchequer this Term. 
Doagl.42. a.TermRep. . . 

134.] And at laft} judg<nent was given for our lady the Queen againft 

the cuftomer; by the report of Sir Ed. Saunders, Chief 

Baron. 



Trinity Term, 



•rtree ir»pkadcd « A^ Ouecii ElizabctH. 

heirs m gavelkind (ono / ^v^ 

- tfthem an infant,] were uma^^^^amm m 

aO outlawed) the t^o of 

:^^^r;::^lft Hawtnc .^.i«/? Auger and Others* 

&^^^^nlSS (39) S^R ^'^thony Auger, knight, being feifed in fee rf 
ihaU not demur for the divers lands in gavelkind, bound himfelf and his 

who is out of couij tUi l^^irs in a bond of two hundred pounds to Hawtrie, and had 

liT^'^*^' , ' . r ^ff^c ^ree fons, and died feifed ; and they entered, and the 

Outlawry of an infant , , ^ r n- 

isnot void» but voidable cideft of them had iiiue a daughter and died, but the daughtet 

\^T^', «^ , was born after his deceafe. And debe in the Jebet and detinii 
£aft. 7. EL Rot. iiyf, 

[Raft.£nt.io8.>| was brought againft the three as heirs &c* and procefs con- 

j]^^\l^^'^ f ^'^' tinued until the uncles were outlawed, and the niece waived: 
Mo. 74. J ^ and the uncles fued a charter of pardon, and brought a fcirJ 

116,} ^ *^^ ^ ' facias to have it allowed againft the plaintiff who appeared 
x.lnit376.b. GokLioo. jm^j counted againft them all this matter, and in xhefimul cuni 

Dy.24i.b. 344.a. lo.H. , « , . * • . i i i « « ... 

7.8.b. la. a. Keb.as9. agamft the niece. And the tincles pleaded, that their niece 

553. i».H-7- "j^- 3- vvho was waived was only of the age of feven years, wherc- 

Co.x3.a. Dy. 368. 210. ' ** ^ 

Plow. 441. 48. E. 3. 4. fore they infift,- that during her minority they ought not td 

^.^^^'"^ll^^X. anfwer&c. And upon this it' was demurred in faw &c. 
1X.H.6. io.b, 9. H.6. And by the opinion of the Court, the parol ought not to 
Countlrple de Vouch! demur, becaufe the niece is out of court, and the original 
518. a. 30. £. 3. Age, determines agaTnft her. And if at full age of her, the plain- 
ly, k. 3. Age, laa. 18. tiff will have ^ re-fummons, it ought to be fued againft the 
£.3.33. ii.H.6.49. 1. uncles only who appeared, and not agarnft the niece, becaufe 

£. 5. 3. F. Age, 17. 3.1^.3. ' ^ , . , , ^ 

Itin.^North.*Agc,F.TU. (he was out of court, and never appeared to the Courty 

Uga^,^^'!^ \Te!1" Wherefore. &c. And for this, judgment was given that the 

5. Utlagary,i4. a.Mar. unclcslhould anfwer over J and holden that the outlawry wasf 

utug^iy ^7! a.Ro.Abr.' not void agwft the niece, but voidable by error. 

805. 

[ 3. Bac. Ab. j6i. J Hodge-^ 
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Hodgefkins againft Tucker- Mich, ».& j/Hi*. Roc 

(40^ O ^ ^ RawUngs late provoft in the cathedral cKurch Lcafe for years of tithei 
^ of ;r,y/.,beingparronimparfoneeoftheparfonage 'Z.'LU'^^f^ 
of JVinfame in the county of Sdmerfety made a leafe of the tythe and chapter, but not by 
barn, and ceruin land with the tythcs of the faid parfonage by the provoftmip by par- 
his deed for fifty years to Tucker rendering a rent of ten hamcnt is unittd on the 

' ^ 1 i_ . I r ^*^'^^ °^ ^^^ provoa to 

pounds to him and his fucceuors and afligns : and this leafe the deanery; — Accep- 
was confirmed by the dean and chapter, bat not by the biihop, ^^\ "^ '^K ^^ ^!**; 

' r -> J ^^ dean is no confirmatjoii 

who was patron and ordinary. And afterwards the deanety of the leafe which u 

of Wells was diffolved as well by the grant and furrender ^-'^^^^^ ^ '^**^'* 

it, and all the poflcf&ons annexed or appertaining to it, made Whether the Jury may 

, ,. , o /• ,• .1 n *. rrr- find a fpecial aft of par- 

to the kmg, as by adt of parliament m the ift year * of King liaaieritnotddiveftd tA 
Edw. 6. and by the fame aft a new deanery was crefteJ there, them in evidence t-xem* 

t y t T^. 11.1. 1 /• rr pliftcd or othcrwiie. 

Whereof the Kmg and his heirs and fuccelTors are patrons, * f 2'^Q. b. 1 

and by the fame aft the provoftlhip aforcfaid, with all the ^^^j g^ l ia6 s c- 

pofTei&ons and liberties thereof, was united and annexed to ^y- 273. 

the faid deanery whenever it fhould next happen to be va- TcmpsR.«.Gran^ioi! 

cant, and a laving in the aft of all ftrange titles and intercfts, 38. H, 8. 61. a. ^. 5S. 

Other than the provofts and their fuccefTors an J the bifliop piow. 498. a. 

and bis fucceflbrs &c. And afterwards one Goodman was ^^^ ^*^ ^°J: *^^ 

5<j. E. 3. 27.8. Dy. ajfl 

made the firft dean of this new ereftion, and afterwards Raw^ a. 151. %%^. a. 

lings the provoft died, and Goodman^ without making any 

entry into the parfonage of JVinfame^ accepted the rent of 

Tucker^ and notwithftanding this he afterwards made '2l leafe 

of the faid tythe barn, land, and tythes aforefeid for fixty years 

to the faid Hodgejkins which lcafe was confirmed by the 

bifhop, and by the dean and chapter aifo, and be entered by 

virtue thereof, ■ and Tucker rc-oCiftcd him, upon which H. 

brought eje£} tone fir may and the iffue was, not guilcy: and all 

^ ihis cafe was found by fpccial verdift by ni/t prius^ and they 
prayed the aid and difcretion of the court &c. ^41) And 

■ now the cafe was argued at the bar, firft, Whether the leafe 
made by the provoft was void by bis dsath for dt:fault of the 
confirmation of the biOiop, or only voidable. Alfo admit 
that it be only voidable, then Whether the acceptance of the 
rent by the new dean before an aftual entry by him made be ^'4. e.' 3! Verdift, 29. 
good to confirm the leafe, and Whether he is privy in law to 4S-E-3. »i.a. x. 3. H.7. 
do It, being a ftranger to the leUor, and not his fucceffor, be- 2. it. H. 4. 5. a. 26. b. 
caufe the fuccclfion of the provoftfhip is gone and determined. '^'^'£'1^1' i.^'^* '*• 

r 21.H.7. 38. Plo\v.4Xi. 

Alfoy Whether the jury may find this aft of parliament, being Dy. H9.a. 6i.b. 337. b. 

private 
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E.N.C.J81. 31.H.8.46. private not fliewn to them exemplified under the great Teal* 
BuL m^pV^%z^L 1, ^^^ fliewn in evidence by any of the parties, by the purport 
Term Kcp.570— 574.] of the record of the verdift j but the tenor of the aft is found 
verbatim &c. And by the opinion of Walshe, Weston*, 
[3.Bac.Ab.392.&c.376. and Dyer, who argued on the bench, the leafe of the provoft 
Watf. ci L. 478. J ^^^ ^ y^jj^ ^^j determined by his death, as if it had beena de- 
mifcof the reflor of a church, or a prebendary who have pa- 
trons of their promotions, and are prefentative or coUativc and 
not eleftive, as a bifliop, dean, mafter, or abbot, or prior are. 
And alfo none ofthefaid three, namely parfon, provoft, or 
prebendary^ is able in law to make a difcontinuance, and their 
fucceflbrs (hall have the juris ut runty and not fine affinfu ca^^ 
pitulij and particularly where the body of the provoftftiip or 
^W ''h ^•*!;^'*5'"" prebend is a parfonage, and not a laity or layfee. And many 
Fitz. 194. 1. books prove that they {hall have aid of the bifliop, as patron 

Co6c^ if H^^l i ^^^ ordinary, in any aftion where they (hall be charged. 
£. 3.45. 14. H. 8. 14. (42} And there is a dtfFerence between lea&s made by them 
H.8 ul^S.H.c. ii*b! f^^ ^^^ '*f"^ °^ another, and a leafe for a term of years, for 
8i.H.8.46.b. 3.C0.65, the firft are not void by the death, without entry madej and 
Bn Acceptance 15. 32. this IS proved by the caie ox Juris Utrum m ii. ^. 3. ititx. 
H.^8. B.N.C.17J.380, jir.Ttt Juris Utrum^ ^'l ^f ^^ acceptation of fealty of 
• f 240. a. ] ^^^ leflee for life of his predeceflbr, ♦ And 2. H. 4, [2. a, 
pip 7.] Wafte by the fuccefibr of the archdeacon of JVells 
fi.H.6.44. I>y-337. »o. againft fuch a leflee Sec, Alio the acceptance of the rent 
H.6. i.A. ax.H.7. 38.6. above by the 'dean where there is no reverfion was void : or 
Br. Acccpuiicc 14. 19! if the reverfion tp which the rent was refcrved be gone or de- 
i4.H.6.io.a. 2*.H.8. termined as by the death of tenant in tail or dower, or be 

16. B.N.C.S9.54.172. ,.^. r.i.i.- r 

321. 370. D;cr, I. changed, the acceptance of rent by them in reverfion or re- 

1^"!' d^cJuUm^^^t^* mainder is void. And Weston argued that for default of 

Rep. 95.] privity the acceptance above was void; but'Dy^H thought 

[II. o. 79. J contrary to this, for although he be not privy or named his 

fucccflbr in the provoftfliip, yet in truth and in faft be is, /. 

in the parfonage and tythe barn &c. he is fucceflbr, and fliall 

be named parfon where any parcel of the parfonage or charge 

7. Co. 8. 9. £. 3. 41. in it fliall be demanded, as an abbot parfon impropriate &c. 

6. H. . Cro. I . g^^ qu^re pf this, bccaufe the words of the aft are, that the 

f The rrafcn. Bccaufe the bifliop of the faid diocefe who was the ordinary there, did not 
cor firm the faid firft leafe to Tucirr, this leafe was void by the death of the faid Ra'Uf/intSf 
tiotvvitiiftanding the acceptance of the laid rent hy the laid Goodman the new dean ; for 
the fdld GoodmaH wai as a grantee by the a£t of parliament and not a fucce Jor. BendU 
fo.So. ca. 1^6. 

Difleifor made a leafe for life referring rent, and jafterwards granted the reverfion to 
the dilTeifee, who accepted the rent of the leflee, thi« acceptance concludes him. a8.H.8. 
30, [b. pi. »07. ame.] 5. Co. 15. accorJ/ 

Jean 
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dean Jhall have it as Dean^and by that name Jkall he impleaded F. N. B. 49. c. 
and pleadable bfc. And at length with the affcnt of Browne, i^'^^'^^voittst.h. 
judgment was given fof the plaintiff*. 



Broughton againft Conway. 
(43) A TERMOR of lands and tenements (whe/cof th^ After dower recovered 
-^ wife of his Icflbr has good title of dower, and who fe^i^Ver'^i^e! 
alfo recovers, and has execution of the tliird part in feveralty, n^*« *' ^ he has done 
by affignment of the (heriff*,)by indenture, with recital of his « tbat the aflipiee may 
leafe, gave, granted, affigned, deroifed, and to ferm let, all !! j^^^^jj^^ w'^of^"' 
^e (aid lands and tenements comprized in the indenture of ** other perfon j** the 
the former leafe to another, « to have, hold, peaceably enjoy u^ ^ IhTc^'nl^'t 
^^ and poflefs all the (aid lands and tenements to him and his that he had done noadi, 
*< affigns during the term of years then to come. And further, ^et% 6onehy the°defent 
^« he covenanted and granted that he had not made any former ^^' himfclf. 
" grant, or any thing) whereby this grant or affignment might fP**- ^' ^ Is. c. 
*^ be in any manner impaired, hindered, or fruftrated, but t. Kebl. 291. 
^* THAT the faid affignee and his executors by virtue of that ^' **\^^' '^, 

^ ' t. RaL Ab. 416. 

^ grant and affignment might quietly have, hold and enjoy Winch. 91. 

*.* all and Angular the premifes with their appurtenances du- ^^^ '°^' 

M ring the term to come, without any impediment or dif- \^^ H,%r%^^* 

M turbance by him or by ^any other perfon, &c." and exe- . 

quted a bond to the aflignee with condition to perform and 

accomplifli, or caufe to be performed and accompliflied, all 

^nd fmgular the' covenants, grants,^ agreements, and articles 

in the faid laft indenture contained, and on his part to be 

perforpied and accompliflied. (44} In debt on the bond, he 

pleaded the condition and the indenture verbatim^ ^c. and in 

performance of it, pleaded that before the indenture he had not 

made anj grant^ or any other thing whereby the grant or ajpgn^ 

ment aforefaid could be in any manner impaired^ or f^c. but 

THAT he had had^ beld^ and quietly enjoyed all and * Jingular % r 24^, b. 1 

the premifef (Sfc. without impediment i^c. according to the 

words of the covenant. And the plaintiff by replication 

(hewed the matter of the recovery and execution of dower 

as above before the affignment or grant made to him by the 

(43J HiL 40. EL B, R, '^ Peles ami Jeruies Cafe. Tenant pur auter vie Icafcs for 
twenty*one years, and covenants that he has not done any a6t but the leflee (hall or may 
enjoy it during the years. Afterwards within the twenty-one years ceftui que vie dies, ad- 
judged, that the afkion cf covenant doe$ not lici for but refers the words fubfequent to the 
words precedii^g. 

faid 
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Dy/300. 303. 3»S. faid indenture, hj force %x)hereof be had not nor did enjoy ik^ 

tenements aforesaid without difturhance or impediment of th^ 

' * *^' faid wife according to the form and effeR of the indenture^ 

1, Cro. 107, ^^^ this he afligns for the breach &c. And the defendant. 

by way of rejdnderj confefles all the matter of the repli- 

. cation as above, but fays, that after the recovery and execution 

of the dswer aforcfaid^ u on the faid day of the date of the 

indenture laji afore faid^ he granted the whole eftate and term 

of years which he then had to conie of and. in the \inements 

aforcfaid with the apput tenances to the faid plaintiff to have 

and peaceably enjoy according to the form and ejfeSl of the /«- 

denture aforefnid (sV, And to this the plaintifF demurred in 

». Kebl xoi. law i and afterwards the plaintifF died, wherefore iScc. An<i 

* R^l Abr '^t ^^^ opinion of three of the Chief &c, were againft the plain- 

litt. Rep. 8x. tifF, s. that the fequel of the fentcnce, s. '* but that** is 

I. Saun 5 ,59. dilatory and depends upon the precedent matter, and no new 

[ 2. Com. Dig. seS. r n t> ^ /J i c 

DougL43. i.TcrmRcp. matter Or lentence. But Browne e contra Itrongly. See 
67,.rHcn Bl 34. Shep. ^^ jj^^ j^^ g ^f ^j^^ ^^^ Queen, fol. [255, a. pi, aJ and 

Toncb. i€8. and fee -^. » l jji r t j 

ibid. 162,163. s-Term. M. 3. & 4. of the now Qjteen, fol. [207. a. pi. 13.] for the 

617: f^' ^'^'^^'^' intendment of (but) &c. The lilce M. 8.& 9. fol. [255. a.] 

for the words " and that without trouble^ i^c,*^ 

Tr'iiJ. 5. Jac, B,R. ^ Gregory v. Gregory, In debt for rent upon a lealc fbr years, the 
plaintiff counted that he and his wife by deed indented dcmifed to ^hc defendant all that 
tiiird pirt to which Elixabcth his wife had right of dcWcr of two mclTuagcs, and becaufe 
he did not aver in bis declaration iha^ his wife had right of dower, the better opinion was, 
that he Ihould be barred, and the indenture is uot an eftoppel by reafon of the words 
** thai tbjrd pat •' which ought to appear upon certainty, btit here n'on conftat thar the wife 
had right of dower ; as if a man icafes to me by indenture all lands that be bas by defcenU 
from bis father j I may fay that he h?id nolbiug by Jtfccnt. Br. Condition, 4* 126. [Sec 
ante^ 196. a. margin, notes to pi. 41. and note (a) to the fame. ] 



Bu-lding on a man's (45) jT was rcfolved by the greater part of the Judges and 
reft" r a' r^rpiefture', Qi.ieen*s Counfel this Term at Serjeants' Inn in the 

but the juftice of the prcfcnce of the Earl of Sujpx^ Juflice of the Forefts on this 

forcft may fuffcr it to , , -i i- r - ^ r ' ^ r- t 

it.i!/i,andimpofcarcnt "de Trent^ that the building of a new houfe m the feveral 
^^ ^'- foil or wafte of any man within a foreft is a purprefture and 

3 lnft.^2C4. ''^ ' * ' nuifance to the foreft and the game, and finable, or muft pay 
r W. Tones, z-fj. ] * ""^"^ ^^^ ^^^ toleration or pcrmiffion for it to Ibnd at the 

judgment and difcretion of the Juftice, or is razeable, and to 

be deftroyed at plcafure &c, 

Atkins^ in his rcsding upon the Statute of "Forefts in Lircnlnr hjt Anguji 1632, held, 
that the tr(:«*^uon of a beacon on or»c's own land in a forclt i^ a purprefture ; and he ciici 
one ^ Iio/')v/5 Caff, which was at the lad eyre at lyaltbam, A fum of money wasdevifcd 
by Bo/oytf.x.Q ercdt a caufcway in tht Un\ forcft, which was done accordingly by his fon, 
and he was fined K;r a purprefture. A mar in a forcft cannot cut down wood on his own 
land without view of the f)rcrtv.r, [I'ltz. Ab. tit. Trclpafs, i;9.] Br. Foreft. 6. but hi 
miiy do i: 'v- prcicriptlcn. Co, Lit. 1 15.. [^a. i.ad Mr. ilar^. iic-ic (15J in io\y ti8. a.^ 

Hcatjx 
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Heath agatnjl Acwohh. j„ ^ jj 

(4.6) A PARSON of ^ church within the dioccfe of /fm- T«> » pi^^ of <*^riva^ 

*^ ' ^/~\, tion, replication thai 

chefter made a leafe for years, and afterwards was plaintiff had appealed to 

deprived by the Commiffary of the Bifliop of Winchefter, and %;^"^c^^'^!^ 
he appealed to the Archhtjhof of Canterbury In his prerogativM Arckes ; on general dc; 
Court of the Archety pending which appeal, another is collated [Ilte^g[vM?hc^lppcJ?to 
to the parfonage by the Bifliop of W. patron &c. and he the ArM'^Jbop of tke Pn^ 
makes a leafe for years to the Commiffary aforefaid \^ho gave Jny court in particular, 
^he fentence of deprivation. And between theleffces there was ^^^^ ^^^^ rejcftcd the 

^ . . words ** m hit Prerogdm 

a contention, and the firft leflce brought an ^V/?iV«tf /rw^ *uive Court of theArcba*^ 
in which the deprivation above was pleaded by the defendant, " furpluf^ge* 
and the appeal fliewn by the plaintiiF to have been made in ^^' *°5- ^- *o- H. «. 
inanncr and form aforefaid, where the * ftatutc 24. //. 8* 19. £.3. 16. 17. H. 6. 
c. 12. limits, and prefcribes the form, manner, and order in Q^are impc'cUt, 143. 3! 
appeal, to be made within the realm and not elfewhere &c. Cro.680. 4».E.3. i4.i>. 
* , , , n 1 t , f 1 ji ii*n Plew. 125. 6. Co. i8.b. 

And by the ftatu^e the appeal ought to be to the Archbijhop 5. 51. b. 

of the province ivhere t^c. without limiting any court in par- « r ^ -j 

ticular. And therefore the defendant demurred in law to the 
appeal. And it \vas fhcwn in argument by the civilians, r BLCim,, 64 6^.1 
that the Arches is not the Court of Prerogative &c. But 
bccaufe the defendant demurred generally in law to the plea , k.^!,^ ,.- 
of the appeal in ipanner and form aforefaid alleged, without 
(hewing to the temporal Court which is the Prerogative 
Court, of the jurifdicSion of which the temporal Judges can- 
not be intended to be conufant &c. And at length in this ^ '"^^ 337- 
Term it was the opinion of all the Judges of B. R. that the 
faid words in the appeal, /. in his prerogative Caurt (f the 

" Arches^' were void and fuperfluous,aiW the rcfidue, j, « to f 5- Com. Dig. 34, 35 

, . Dougl. 4. 667. ] 

" the Archhifhop of Canterbury ^^ fufficient to have the benefit 

of the appeal by the good equity and intendment of the fta- 

tute aforefaid i for wiiich fee well the words of the ftatute. 



(47) llAEMORANDUMy That on the laft day of th s ^ Aenr« return to « 

\'^'' jyjl . , „ u T J . ,_ ^^^ofarefcousmadc 

Term it was agreed by all the Judges in the from his baUiff itinerant 

JUL 41. TJ. C. B. The Court took a difference, /. If the fhcriff return a rcfcousmadc 
to his bailiff, it iygood where, by the return he took conufancc of it himfclf : but if he 
return a rcfcnus by the report of hfs bailiff, as in this cafe here " be anfwered me tbus^^* 
this is not gOod. And this difference was agreed to by Walmesley and Anderson 
jiVid Glanvil, in a cafe moved by Williami for divers poor men. 

71//?. 4z. EL B. R. The (heriff returned refiufjit halli'voy and it was holdcn bad. 
Yet fee at this day the return is good, becaufe he returns the truth of the faft ; and fo 
it had been ti.kcn hlich, ^S.^ 39. £//«. upoa a jrcfcpus returned by the Ihcriff of the county 

' . Bench, 
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15 bid ; /«fwi if it had Bench, that the return of a flieriff of a rcfcows made to his 

been from tbc bailiff of , ..-ii-- • » % % ^ t ««. ^ t- 

a franchife. Soon a <^*. bail iff itinerant &c. by thcfe words, s. By virtue of this writ 

Ja,wta.utl.^<Ktxi^%^ (5V. I havi commanJid my bailif itlmrant ^c. who has an^ 

made th« Sheriff ibaU fwered mi thus^ that he hat arrejled 13 c. and flicws the cer* 

b^ttl?K!^g-i^^*!* tainty of the day, year, and place &c. and that refcous was 

TcRk Cent 6 c X a C ®*^* ^^* '^ "*^^ good, bccaufe this arrcft is the proper arrcft 

»9.E. 3. 19. 39. H. 6. of the {beriiF himfelf, and no credit is to be given to the 

457* jo*aoi! ii^H.^y! ^^^ '^^ anfwer of the bailifF itinerant. Otherwife is it of 

13. Roi. contiD. 78. the bailiff of a franchife who has the return of writs and ex- 

Hi7. II. a. Fitz.69.h. ccution cf the fame, where nullum dedit refponfumys a good 

103 d. 27. Aff. 65. 14. return, upon which a non omittas (hall ifTuc. And in this 

Jac. Cro. 4x9. I. Ro. ^ 

JICP.3S9. 3.Eu!il. 199. Term the Judges of J?. R. were of the fame opinion in the 

r Rol. Abr. f<>7» SoS. ^^^^^^ ^^ ^ refcous by the flieriff of Somerfet upon one Readt 

Went. 101. 4. JLliZ* ^ , J ^ 

«x>.b. 3.6 Co. 52. b. of Ifan^eport, And alfo it was holden befides in the Bench, 

46^ ^o H % 1%. as! ^'^^ *^ ^^^ arreft be by virtue of a capiat ad fathfaciendum^ 
AflT. 46. 6. H. 7- 'a- or c^^pias uth^atum after judgment, and a refcous made after 
x/a. 16. E. 4. 3 a! tnc arrcft at the fame time, by which the party efcaped, that 
la. H. /. Cro. 3. ^^^ (hcriff fliall be charged for the cfcape with the condeoi- 

f 4. Bac. Ab. 4CS. s- j /v ^, . r- j • /i - r 

Com. Dip. 439. D..lt. nation, and Ihall have his remedy over agamlt tne refcuer by 
£h.ai7,ai». irnp.sh. ^^^-^j^,^ ^^^^ ^^ ^,^^2 : but if the rcfcuc bc by the enemies of 
Tcrai Rep. 5. 126 4. the King it is otherwife. 

Tcmi Rep. 7S9. Cul. 

Ni. P. 63. J ____^__ 



IP ,^-,. ;nY^-Vr a5..mi WatfoH d[/^///;? thc Archbidiop of Canterbury 

ar.<lClcrl<, on default !.y and Others, 
all) damages <haU bc h?d 

aganftali: hut the f ^8) ^f/yi'i^C /J/P^/^/Twas brought by. ^r^z/Sw again ft 

tie^ard procci"nr mI'o "N^tlic Archbiftiop of Canterbury^ the Bifliop of Liu^ 

to iiiquirt &c. ancUljo' ^./;,^ and onc Garthy cbrk, of the church of Glatton in the 

thejuryfirdplcnartyby - .. ^ . , . - , . n n .t 

tiic Clerk of lilt coiia- county cf /iz/wZ/^^^i^ff, ano prcccls continued agcmlt all until 

t.f R oi the Archb:rtiop, tiiejM-and (1 i ft refs returned, at v/hich day all the defendants 

rhc pb.r.t;ft fljall rcco- ^* . . // . 

ycr iht prnVntation and made default, upon which the plaintiff made title to the 

(Luaa^ci. patronage to have a writ * to thc Biftiop ; and a writ to in- 

f HcndL i.\<). ] j^-^- quire of thc damages was awarded, and befidcs this, to Inquire 

i\A. 7. Liz. Rot S27. ^c (jj^j plcnarty of thc church, and of whofe preientation, 

1-. Cc. !i?. b. Hob. ' ' r » 

jca. 154. N. B. ^8. r. and ho;v much time is clapfcd from the avoidar- e, and how 

r><ndi. irj. ^'J/^-^^- niuch thc cliurch is worth by thc year. And ail thcfe points 

n. 6..|. Dyer, 135 160. were returned by the inquifition : and it was found that thc 

ii^H. A* ?t.^ 6 Co ;r. cliurch becamc void three years ago, and remained void two 

rr. H. 7. Cro. 57. Py. ypj^s and upward?, and that the church is now full of the 

i.H.r :vr T-r Fl. f'lid Gregory of the collation of ^i\^ faid Archbifliop. And 

; \- '• "* '; '"^ "^ b- thc opinion of the Court judgment was given that the 

plaintiff 



Trinity teriTi, 7. Quceri Elizdbeth* t ^4^* b. 3 

plaintiff (hould recover the prefentation ; and he had a writ 

to the Bifliop of Lincoln aforefaid, and damages to the value 

of the church for half an year &c. and all the defendants in [j^^^l^^^J'J^"'^ 

InifericordiL . 



Brooke otherwife Cobhanl*s Cafe. 
f49) JlyfEMOllJNDVM That after the end of this In pinclcs, the dcfcii* 

%-ry/ jpri n , r r^LL 'A dant ftanding mutt IhaU 

Term, one Broohj ahas Cobbamy was arraigned ,^^ judgment of /«« 
in Southwark before the Commiffioners of oyer and Ur miner firtetdure. 
for a heinous piracy and murder done to a Spaniard, and ^' ^' ^^^'^ ^ *J*] 
ftood mute, and Would not anfwer dire£lly« The queftion 3. inft. 1x4. 
was moved by the Attorney General^ whedier he ought to ^^^ ,'^0^ 
have judgment of peine fort et dure in this cafe ? And as it 
feemed to Saunders, Chief Barony Browne and Dyer, 
yujficesj their opinions being afked in it, he fhidl have it 
And this by the words and good and reafonable intendment 
of the ftatute 28. H. 8. c. 15. And according to the above 
Opinion judgment was given by Serjeant Carus (a). 



[(£i) Ash, in his Abridgment of thefe 
Reports, adds to this cafe, •* Et fuift avrr 
«* Jon clergie puis^l uft demandt ceo perftat, 
<• 1. £. 6. ca. X2.** but the edit, of Dyer 
1592 in the Middle temple library, in the 
fame hand as mentioned above, fol. 71. b. 
tiote («), adds to this, " Semble que il n^avc" 
*"• r» cUr^put teo que piraeie t{ft ore d'etre 



" trie come robberie fait fur la terre et , 
«* 28. if. 8. c. IS. oufla pirats de clergy et 
" fanQuary.'* And now by 12. G. 3. c. 10. 
perfons arraigned for piracy and (landing 
mute Ihall be convi6ted of the offence as if 
by verdi£t. See Bi. Com. b, 4. €• aj. aii4 
2. Hawk. P. C. 264. a68.] 
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Whiteacres and another againji Tliiirland. 

A teftatum CM. fa. not (So) JI^EMOIi JNDUMjThzt in Eo/ifrTerml^Ry theft 

being fcrvcd in time, .^^^ ^^5 ^ ; ad fatls faciendum awarded at the fuit 

was altered tQ a later rc- r j j 

cumdayyandthedefen- of frhiteacrei and Day^ executors of one Ward^ againft 

!wru.!foa2ff "'JhS ^- T*"'-/^^^, Clerk of the Clofct, and Matter of the Savoy, 
CourtcommittedaUwho yx^ofi z teftatuni OMl ot London into Afiddlifex^ returnable in 
tcrttiorf and arrcft, but ^^" Trin. which writ was delivered (o the (herifFof AUd- 
as the plaintiff was jUgji^ jq bg executed, in due time* but it remained in his 
wholly innocent the de> ' *.,i^, 

fendantwaskeptin ex- hands unexecuted for a ftiohth and more after me da7 of the 

•^"*'^°- return. And after this ohe Feaki^ feftor of Ac faid plairttiffi 

n a . . . jj^ ^g g^j J ^^j^ jjjj^j^ ^^^ ^f ^jj^ jj^jjj ^f ^g (hcriff, and pro- 

m. IL 3. 10. * cured one iTurhj clerk of Majltr Lone the prothonotary, to 

alter the te/lt^ and to make the return Tns MicbaeL \ iiriiereas 
r ♦ 242. a. ] *^ was* before Tns Trin. And the entry of the awarding 
of the writ| being upon a teftatum (or odierwUc no entry ti 
fuch writ is ufual), not continued and made according to 
Ac writ until the beginning of diis Tettn of Baint Micbaely 
whith trftft done by StMtHgj a ckfk 6f Lorn*, and the writ 
fo njtered' and iinfealed wai deliverad back td the flieri^ by 
Feaie^ iriio by virtue of tlus made a precept to certain fer- 
jeants of London* And they arrefted Tburhnd^ and led him 
r k ^^ prilbni after which arrefl die writ tras fealed, and brought 

^ back to dre (beriS; {h) who declared dielc iads to die pri- 

ibner« Whether he thus arreftedl was in execution by this 

(50) Note, the entry of the et^ias ad fiiiisfacitndmn is not Hfttal, and foif' this Coxej 
Chief Juftice of the Bench, faid in C B. Trim. S. Jac. in the cafe of Pojhr and Jaikfin 
[%. Brownl. 311.] that this was the reafon that after a eapias one may have ^fi.fa, or 
€kgiU becaufe there is no entry of record of the capiau and fo U it of xhejt.fa. ; but an 
elegit is always entered of record in this manner, elegit Jibi fieri medietatem terrst^ and for 
this, contrary to fuch entry of record, he (hall never have a capias fx fitri facias. But he 
faid that a cunning attorney would pray an elegit^ and make no entry of record, and then 
upon the return of the iheriff of nilbeiet he may have a capieu or fi fa. for there is no 
ele^ion of record to conclude hira. CoK£ ^fo faid that upon a tefiatum the cntriet of the 
capias or fieri facias are ncceffary, and yet upon return of atdlabona or Hon efi inifentus be 
may have elegit for it. [3. Inft. 195.] 

{b) From this mark to ^* But afterwards** 1 ** leffeB de ceo al prifonamt et Is^ arrefi frnt in 
I could make fenfc of it in no other way. It I " execution per cefi arreft ok breve ncvelmnt 
is in the original thus : « Si cefij ^ke declare \ " Jeale ou Hemjt efi le quefiion.* 

arrcft 
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&rreftpr writ newly fealed, or noti is the queftioii. But after- 
wards, at the 7V« Afichaelisj the writi being inilorfed and 
delivered by the old iheriff to the new flieriff, was returned 
eepi corpttSj and the body alfo wsls brought to the bar^ v^erfe 
i^queft was made by the counfifcl for th6 d^fenddnt to fta^ 
the acceptance of the writ till th^ praAice was looked into i 
and lb it was for four dars; and tHe wKt arid bod^ dtiiirere^ 
to die (heriiF &c. And there Wete foUr {^rfofls bommitted 
to the Fluty s. Ffokfy who procured the iaid v^it, TurJti\ 
Stehbingj and the Clerk of the under*£heriff^ txA prdcell 
tgainft the ihetifF. Afterwards^ upcm examination of the 
txecutors upoh oath, it appeared to the Court liaX ihty were 
clear of HI the cbviil and injuftice of die praAice ; tnd upte [toO^vp. 9. %. Bhdt* 
their requeft at the bar agairift die |)rifoner diat he might be Jj^J^' "«<»•*•«« 
Committed to prifon fol* the execution^ the writ was received t. inft. itei b: 
by the order of the Coiirt, and Tburland (rommined to thtf 
Fleet &c; on the X4th day of November in this Terdi^ 



Mich. Uk. Rot 1SS7. 
^51) OCIRE FJCfJS upon a recognisailcei the defendant SubmiiBon to uhitn^. 

demanded eyer of the condition, which being heard, ^^J^^'^^, 

It appeared that it was to perform the award of two Knights ff^ncnrHfiitlefimt'^afnoi 

in two points only, viz. for and eoncerning the rights title^ htikt% in Jt is bad, be- 

inter efty eftid p9jfe£ion of a certain parcel (f land Containing by ^^'* .»• The (uWuT: 
aftimatien two buttdred acrei called Ketfiomelingej and all the awani mutt take hi 

et£fions^fuiUi Vc. depending between the partiei for that landi r7he**S5Jrt5^"i^ 

so THAT i^c. befirt a certain day Vc. The detelidant awarded^butoni/apfo. 

pleaded diat after the recognizance, and before the day Uq. ^ixc^iJ^^^tJA 

the arbitrators aforeiaid did not make and deliver in writing to award the plaMitlHf^ 

indented and fealed ftny award &c. ffifer^ eind concerning the aai thep so lamncnt 

/aid parcel of land called fsrc.0ndeiUetalonii/uitSj (fTc. eem- '^^"^^^^^ 

corning the fame f^cl Note ^e pka in the dbuhlenefsi [SeeD/.ix6.b.^|.b.2 
The plaintiff fet fordi the award in certain^ which wis in 

divers other points whidi were contained in xhit fubmiffion |^* '^S- i'* ^ 7* I* 

and cctadition; and to the faid parcel of land they gave 00 i.iLj!^i 
name, but that in the wafte lands in the vill of Keljlome they 
aWsrded) that the defendant ft^ould have the brakes there groiU'^ 

( 5O In debt by 4» Fmtrell^: U^bitel on a Boiid to iflnd to t\{t kikh of /. i. tKe arViri^ 
tort awarded that ten poundi (bould be paid to a ftranger to the awar^^ wherefore k wil 
4cfju4ged againft the ptaihtiflf: and although the truth was that the UioftniDger was tttor* 
hey to the plalutiff, and received this for his roa(ler br the intent of thtf alilitratorsy ye{ 
t>ecaure it was not ezp^efsly reched in the award that ne had the tetijOounds for hii^&altcf^ 
therefore litfizfitxent; tnn. %. Jac^ BR, [1. toVd Rayt^^iaj. Xf^ott Av^afdt, 104.] 
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tng during his life, paying to the plaintiff annually twd 

{hillings for the moiety of the royalty of the faid-brakeSy 

which appertained to the * faid plaintiff} and Co concluded, 

** as in the faid awai'd among other things more fully appear s^** 

without making mention of aSfions^ fieiisy Wr. and then 

a/Cgned the breach in the non-payment of the £iid two fhil- 

. Jings, with this affirmative averment after it, ^ that the (aid 

<^ parcel of land where th« brakes grow is the (aid parcel of 

<< land called KelJIorrielinge^ for the rights titley intereft^ and 

<* poileffion of which the parties put themfelves in arbitra- 

" tion," without feying «* and not other or different^* nor did 

Ihey refer thid to the condrcbn &c. upon which the defendant 

demurred in law &c. (52) And it was argued by Pon- 

fKyd ofli Awards, tfi6, TRELL that the award was void in the whole, bccaufe the 

^^'^ thing in fubmiffion was not touched by the arbitrators i but 

Carus and Harper to the contrary^ and that by this aver-^ 

ment the thing is fufficiently touched &c. And at length 

ihe JufticeS dedared their opinions in the matter, and all 

held againft the ^aintUf. And the reafen of three of them. 

was, for that the award was void, becaufe they do not award 

(ky<l0riAwafdii|Xi^ for both points^ but for one only, and their authority was 

J reftrained and conditional by the words «yj ^Atf^&^r." And 

41! a. 17. k 7J Cito! ^^"^^ iS a difference between a fimple fubmiffion by parol of 

43. 39. H. 6. II. 19. two thinss, and the arbitrators make award of the one onlrv 

K. 6. 6. Arbitr. 5. 8. ^ 

Co. 98. a. 10. Co. 131. tl^is >9 good for fo much &c. Alfo the award was not of the 

LiS'm^f»o^9.*4 ^''^^^^^ W^e^^ii of ir#dr».//V, according ta 

Hii. 217. a. 1. Ro. the condition, but of the brakes growir^ in it, which is only 

fKj^^Awii^iJi parcel of the profits of the foil &c. Alfo the award i^ not 

3.Bulilr.68. 9.E.4.44.1. wferred by the arbitrators to the thing in fhbmifflon, nor any 

£KydonAward$,i39.] generality comprehending the fiiingybut of another matter. 

4. Co. 71. Dy. a77. ^^^ ^^ avennent of the party that all is oncy as abovey 

^ 52. ].Sand.32,33k cannot expound the intent of the arbitrators. And alfo the 

form of the averment above all in the affirmative widiout 

concluding negatively, s. ^ and not other or di^ertnt^* as the 

ufual form is, is not good. And theit die negative plear 

which the defendant has pleaded above as well for die afiiond 

and fuits &c. as of the land, is not comprehended by the 

{Jaintiff, only in one of diem &c. See nlore of an award and 

Ibc pleading of it in the next page. 



Onflcwe'^ 



MIcbaelmas Term, 7. and 8- Queen Elizabeth* C ^4^^ b. } 



Onilowe's Cafe. 
(53) TF perfary be voluntarily committed in B, R. by any Pwjuryin thcproof ofa 

1 ii- ^ r It' r u-uv- fuggeftion to obtain 4 

teftimony or proof, on a fuggcftioii for a prohibition prohibition in js. r, it 

there granted againft an ecclefiadical Judge according to the ^o* puniftiaWe in thf 

ftatute 2. and 3. EJ. 6* c. 13. by which the party is ftayed r ^^^ ^^ ^^^ j 

from a confultation; Whether it can be examined and punifli- ^ ^ q^ ^ q^*^ 

fd in the ft^rrchamber, or riot, was a great queftion between tSj^^ootr^, 

my Lord Chief Jujlice of England^ and Qnjlowe^ Recorder of 

Londotiy for his brother ; for which caufe all the Judges were 

^(Tembled at Serjeants Inn^ and perufed the ftatutes of 3. //. 7. « 

c. I. and II. H. 7. c. 25. and Aeprovifo for the ftar-cham- ^^>^^* 

ber in the aft ♦ of perjury in the 5th year of the now Queen, L ^3* • J 

I c. 9* And they thought that it was not, for the flatute [Crt>. £1.148. i.Havdc, 

3. iy. 7, does not provide any punifl^ment for perjury, any ^•^•33<>'j 

more than it does for murder, although it is mentioned in the g j| ^ ^^^ ,^. 

preamble to follow maintenance, and others the mifdemeanors ^y- ^^^- ^ 

firft recited* And this may appear by the concluflon of the 

punifhment of the offenders, which ought to be according to 3. Cro. 511. 

;hc laws and ftatutes before provided ; and there was no law ^' * * *^' 

for perjury before this time but attaint &c, Alfo the ftatute t** ^'^' ^* ^ 3»9- !• 

1 1 . if. ,7. was not neceiTary to be made againit perjury, to be See ftat. %, Geo. 1. c. a^. 

puniflied by the difcretion of five perfons there authorized, ^^^j^Rcp^L'i *^ 

jf there had been other means of doing it &c. Alfo the 

ftatute of II, was continued only to the 12. of H, 7. and 

from that by the aft e, 2. until the next parliament, which ' 

was in the 19, H. 7. and then expired, fo that the authority 

claimed in the ftar*chamber was not in being nor reftrainable 

^tithe making of the aft of the 5. of the now Queen, for a 

thing which is not cannot be reftrained. (54) Alfo it is 

very uncertain to which of the faid ftatutes of H, 7. the 

provifo for the ftar-chamber extends : if it be to the laft, then s 

it had no exiftence at the time of the making of this provifo^ 

Alfo the conclufion of the provifo is, that they may proceed Ufcge cnnot gire ^ 

there &c. ill fuch wife as they might have done and ufed to h^noTnghtto^a'bc! 

do before the making of this aft to all purpofes, fo that they ^^^* ^y »**^®" ®^ ^^ 

^ ir -rt 1. -i.f. ^- ^W^i,^*Mthty might batfe 

let no lefs punimment than is contained in this aft &c. **dMC4uidujtdtode&c.** 
And if they could not do this of right, the ufage could not 
give them authority, for it is a copulative; wherefore &c. [Where ufage may ex- 
Sec more in the paper of Abridgment of the Statutes afore- ^. Term Kt^^jzp^^^*. 

iaid. And the cafe was debated by the counfel of the parties Tcnu Rep, a/y. zi$, 

^, '^ notes.] 

Y y 3 before 



[ ?43» *• 1 Michaelms^s Term, 7. and 8. Queen Elizabeth, 

before the Council of our Lady the Queen in the inner fl:ar-< 
chamber, qui avifare vol. See 13. E, 4. for the ftar-cham-i 
bcr, fol. 9. (a) 



(rt) But 16. Car, i.e. lo. having recited 
in the 2. fcft. that all mancrs examinable in 
the ftar-charober might be ekapnined and re? 



drrflcd by the common law, by the third 
fcft. diflTolved tha*- c^>urt, and ail jurifdiftion^ 
poweCf and authority thereto belonging. 



If of threp copa^ncr? 
one 'allenc, np writ o^ 
partJtKXi lies' '«pon the 
ilatuteby tUeothcrs, be 



«tnfetbeyhaveawricat [SS) ^T^HERE are three coparceners, ai^d or^e of theof 
joiTjnon law. If both . alienes all tliat belongs lo him in fee. And after- 

Xominiwritac'unfttnc ^,, ,*. .-.. 

atteoce, and ci;c is noo. wards one of the other coparceners brings a writ of partition 

^&^^^^, againft the other and the alienee upon the ftatute [31. H. 8, 
and hU par; fct ont m c. I .] ; and becaufe he majr b^kv c a writ in this Cafe by the rul^ 
Sw,^klcil.purchafc ^^ *^ common law, the opinion of the Court Vras, that the 
thepartoftbeyoongeit, vvrit (houldabate^ but if the two coparceners had joined 
orifhcrhu(baaddo,th« . n , i- *i i . . j i_ t - ^ 

writ lic» tat them j4 againft the alienee, although one had been non-fuited, yet 

conunonhwagtfiolttfie jj^ fliould be Aimmoned and fevered, and his part (hould be 

cchcr. . ', . * 

[BcndL 15a.] Ben. in parted and fevered as well as the other two parts. Yet 

IS^^c"' ^' ^'^^ ^*^' *^^ ^^^ ^^^ *^ ^ ^^^^h ^- ^- ^^ 3- ^' ^^dMy 
Co. Lit §. a64- "• fol. [ilS, a. fupraJ] accordingly. And by the Regjftet 

«ap.^. •?"»«. R^ [fp^* 7^ •• **• J *f ^^ hufband of one of the three coparcener? 
H3. lit. 176. F. N. purchafe the part of one of the others, he and his wife flial^ 
17. 4.Mai^Benipl<- ^^^ ^ joint* writ fpccial at the con^moij law againft Aq 

N. B. <i. e. ^•^T*^ *ird. So it fecms if one of the three purchafe of another 
Bafttrd aatf Balerd, ot . . . s^ ^ 

1«A m CanUcindj Lit» his part, the purchafer {bfl\l tiave fi|ch writ againft the thir<^ 

y^ &c. ' ^ ' ' " 

[RobisitbnGayelKi 109. 
And £9"vi»f z»Sva. 

^'tWb.] — — 



Su hgi i^ o a m Mbitn- ( j^) T^EBT on bond, with condition to perform the award 
^]^'i^^^^3'%^ of two, of all anions and quarrels depending iq 

Piaintiif (aid tbit the variance between the parties, "yi thgA thefapf arbiirmmnt 
dtUtnStbiivt^tVtc t3d ** w^'"' w^rf^ and yielded to the faid pqrtjtti /^r. thi ariiiratin 
«d awird. ^ This U ill u /„ wr/tiW at or before the i^d of July &f^.? The dcfcn* 
pleaded, «dr It fcould -^ / ^ ,: ^ / i/ .. j-^ 

^aTcrrtdcxprcfsiythat dant pleaded, proteJtan4p that the laid arbitrators did not 

Sa*^'*^ aiT^t^I *"^'^^ *"y *^^^ between the parties i(^. for plea, that die 
of the condition tfffrAr. laid arbitrators, after the n^aking of the writing aforefiud) 
%J^^Lvf]^' And Te ^«^ ^^/^'^^ ^*' oforejaid z^d day of July, did not deliver to the 
^otAdihbcwgf dees rot faid parties any award in writing of and upon the premifes in 
^^^diJ^ )tdd^JL the indprCement afore&id fpep^f*cd ^c tQifV^i(;h tl^plaiptiff 

replie^ 



^^chaelmas Term, 7. i^d 8. Queen Elisabeth. C 243* ^* 1 
replied that the aforefiud arbitrates after die nudclng of the ^«««w b^ ht» mart 

Accurate* 
writing aforcJaid, and hefon tbefal4%24 day (fjulyy s. at N. ^^ ^ ^^^ 

aforefaid, at the fpecial requeft of the faid parties, having %^. b.] 

taken upon thcmfelvcs the burthen of the arbitration &c. by *' ^\ ??' ^^^^ 

• 'X. KOL KCp. 377* 

dieir award in wriling made and to the parties ^iforcfaid by 

t}ie faid arbitrators then and there delivered according to the 

form and efFe£l of the indorfement aforefaid, reciting by the 

i^id award that, whereas ^c« they the iaid arbitrators awarded 

that &c. and fhewed the whole of the award, which was, that 

all fuits and quarrels fhould ce^fe and determine, and that the 

defendant fhould pay to the plaintiff forty pounds, for recom- 

penfe of a flander &c. and a^gned a breach in the non-? 

pityment &c. and upon this the defend^n^ demurred in law, Dy. 1S4. %\%, b. 

(57) And the caufe ws^s, becaufe the plaintiff does not 5. 10. H. 7. »« 4. 

anfwer dire£Uy to the plea of the defendant, s. to the deli- i. h. 7. 5. 

very of the award by the arbitrators in writing &c. but by a Br. Oi^\* \'^^ 133, 

glance and argumentatively ; for they ought to have exprefsly 

alleged that the arbitrators made the award, and have (hewn [ButfeeCro. Jac. 185. 

. . . 1 I ^ 1 1- ^ • ^ t . • that this alkcauon of de- 

it m certain, and that they delivered it to the parties in ^vcry by inducement ia 

writing &c. And note, " that no award in writing by rt*'^"®c'«**» **^ •^X* ^ 
" arbitrators aforefaid was delivered^^' had been more apt * ■ 

and agreeable to the words of the condition than as above ; 
and yet It feems good enough as above, according to 6. H. 7. 
[4* a.] that the counfel did not give advice, where the words 
of die cpndition were, that advice fhould be given by coun- 
fel ; but the fenfe b equivalent &c. And note alio, diat tho 
plea in bar above (hould be ** before thefoid 23^ day rfjuly^ 
^ OB. on thefoid 7,yi day isfc,** according to the disjundive 
condition above. And note alfb that the word yielded is 
.axifwered and fatisfied by that word deliberate ftntre if 
well, for the word redditum had been more apt &c. but al^ 
the Judges argued againfl the plaintiff. 



■"IS" 



t 5Jr Giles Pftwbcney agcunji Davie. « r^ ^ 

(5») JlAEAtpRANDUM, Thztonz Nicholas Davie, After ern)r brought dc 

■' attorney of C. B. by the addition of, hufband- ^^^} ^« ^^^^ on a 

man, \ras (b condemned in die Bench by bill of debt at the butfeaied wich thefeai 

fuit of Sir GiUs Dawbtney. And about the oftave of Mch, ^ W ^ fuggeftion 

^ ' ^ ^ , of which he was iinme- 

tbe plaintiff had a writ of capiai ad fotisfociendum directed diately d^fcharged, and 

to tbe flwriS-f 9f Ifndm, mwa*le o^, the «ftave of miflvy, Jj2^.^lS^T"^ 



£ 244* *• 1 Michaelmas Term, 7. and 8. Qncen Elizabeth. 

3.E.4.i6.b. 20. H. 6. which he was arrefted. And upon a fuggeftion or teftaUnn 

^ery writof ciTor is a °^^ ^ the Court that the faid defendant, immedia^ly a<tcr 

rvpcHcdoMof itfetf. 6. the judgment given, and before the ifTuing of die writ afore- 

3. h! 4.^. Br. Enorj ^*^ delivered a writ of error, bearing date the ipth day of 

€6. Dy. 241. a. OSiobtr^ in the fame Michaelmas Tenn^ to Newtok, Cbitf 

[«. BL Rep. 1183. I. . ^ -' 

Teim Rep. »7o. 3. Jtfti^^^ which all Ae Juftices remembered ; and befides that. 

Term Rep, 390. «d ^j^^ j^y ^^^ ^p ^^.^.^^ ^^ ^^^ f^ j^j ^j^j^ ^^ f^ j ^j. q g' 

Ice ID. 643. 4- Term ' 

Rep. 436. Hen. Bl but with the feal of B, R, And a habeas corpus was awarded 

*^**-' to the iheriff of Londouy returnable on the Sunday next, i. 

on the 1 6th of O^obery and -at that day the body was brought ; 

[3. Burr. i6oo. I. H«. ^^ ^^^ matter of the feal was confefled by the attorney upon 

f 9.] his oath. And then, as well for the one caufe as for the other,^ 

the defendant was difmi/Ted at large, and the attorney of the 

plaintiff was committed to the FUet until &c. 



Stcpkin againji Lord Wentworth and others. 

In affile for three te- (5^) ASSISE brought for a freehold in the pariih of the 

of three of them each bleflcd Mary of Matf clone which is JVhitechapel 

claimt one, and the ^^xi^ without AldgaU. London^ by one Stepkin againft the 

fourth claims tenancy of *! / 1 u ,. a j'V 1- r- 

the whole, >iii ao tec. Lord IVentworth and three others. And the plaint was of 

Je^lir/'JiLit^^^^^ ^^^^ meffuages with their appurtenances : apd the three 

peril. feverally took an entire tenancy, j. each of a feveral houfe, 

34. Hfe^xe! b. ^.*4i! ^"^^ pleaded feveral fpecial bars for each houfe ; of which each 

44. Air. 1. 1. 31 J3.H. took the tenancy, and to the refidue, «?// /erf. And the L^ri/ 

1.3.13. ao. Aflr.4. 7o! Wentworth took, the entire tenancy of all three, without thi^ 

^ H * * 6 ^ ^ ^^ ^' ^^* *°^ pleaded alfo a fpecial bar. Ar-d it was holden by the 

[Booth Real Aft. zjjj opinion of the Court, that the plaintlfF is driven and compeU 

^^ '^ lable i^ this cafe to ele^ his tenant at his peril, and fo he did, 



Montgomery's Cafe. 

On the grant of an ad- (60) |^ IN G Ed* 6. being patron of a church full of an 

Jrtc!rn^r."KrhJ ' -^-incumbpnt, by his letters patent granted the ad- 

fSeath of the then in- vowfon to the Bifliop o{ Litchfield and Coventry and his fuc-* 

Ihrhia^l^wcoL^cnJe ceffors; and further by the faid letters patent granted, diat 

when the adTowfon falls after the avoidance of the church by death, refignation, or 

)n, IS void againft his ^ 

fucceflbr if theincum. othcrwife, the (aid Bifliop and his fucceflbrs ihould hold th^ 

^7i?J!^w.4«.,,. ^^ ^^^^^^ ^^ *^^ P'^P^' "f«* And afterwards the fai4 
' Biflioa 



Michaelmas Term, ^. and 8, Queen Elizabeth. [ 244. a. 3 

6i£hot> made a leafc ky indenture for fixty jiwars to com- Co.Lit.35«.b.it.Co.TT. 

pience at fiicli time as the faid parfonage 'ihould come to the ^^^^^'^^l^^ '^ Piow^Lo* 

hands of the^ faid Bifliop or his fucceilbrs by the death) refig- b- 'i- ^^ a79«< 

nation, or otherwife af the incumbent ; which leafc is con- ^y. 69 a. 

firmed by the Dean and Chapter. The Bilhop died, the r^' Loffihiiity coutM 

incumbent died, the fucceilbr of the Bifhop entered,' and with ahintereftmaybc 

It*./. TtM TXTi devifed. Hen. BL 30. 

made a leafe for twenty -one years to Montgotmry. Whe- 3. yenn Rep. gs.] 

^er it be good, or not, was the queftion by my Lord 

Keeper &c. And * it was refolved to him by all the Judges, * [ 244. b. 3 

that the firft leafe was void, becaufe the leflbr had nothing ^^^ ^^^ ^ 

|ii the parfonage impropriate di^ring the life of the inciimbent 

|idio furvived the leflbn 

A fimilar cafe was afterwards in the Chancery between Jobson ▼. MicnAipt. 
Job/on and Michael for the parfonage of a///«^AirOT &c. be- LWaiian 0^,1.4*4.) 
longing to the Bifliop of Chejler^ and parcel of the endow- 
ment of the (aid bifboprick, which was ruled according to 
*|he faid opinion, by the award of P Y£R Jujlice^ and W£LSH|t 
Jujiice, 



Thurland's C^fe. 



(61) AMA^ condemned in debt, at the requeft of an PUintlfTs agent and tlur 

'^' agent of the plaintiff, was arretted by the flieriff ^^riffarreft thcctefcn* 

r,jt.i . 1,.., ^*"*» *^ aftcrwaitU 

for the debt without any writ or warrant, and being in the procure a m./^. to war. 

cuftody of the flierifF, the IherifF and the agent procured a '^^^.^^'^J^ 

capias ad fatisfaciendum out of the Bench where the con- pMintiff was innocent, 

demnation for the debt was. And by this writ he arretted fencUnUn executioiL * 

the prifoner again, and brought him into the Bench at the day g £ ^ ,- 5 

of the return, and returned the writ alfo cepi corpus. And Ante, 50. 

fhis matter is difclofed by the defendant to the Court (who *^' **' ^ ' 

by examination find it true), with a requeft to the Court that ^y-^4^9' 

19* H. 8. la. b« 
they would rejeS the writ and return. And the plaintiff 14. H. 8. 16, 

himfelf prayed the contrary j and alfo prayed the Court that 

they would commit him to the prifon of the Fleet in execution 

pf the dc'^t. And upon great confidcration the prayer was 

granted to the plaintiff, becaufe he was not particeps criminis , 

r ,. J a ' u- u . .• C u J [Cowp.9. 2.BlacfcRcji. 

jn this undue arreft, which was tortious to the party de- 8*3. 1190.] . 

fendant, of which injury or fraud the plaintiff fliould not X6.E.4.8 
have aiiy advantage, although there followed a legal ad: 13* H. 7. 2. 
and alfo a writ of fdfe imprifonmcnt lies againil the agent 
of the plaintiff and the (heriff) in which the party ihall re- 
cover 



[ d44- b. ] Michaelmas Tenn, "j. and %• Queen Elia^beth. 

|.^4-'* corerd9iin||sis^«tilibr dielaftarnift and contuiuaBceof 

.vprai»4»- ^^ imprifcmilcntas for the fatt, f«irr# bn. (62) But be^ 

caufe t^ pdinttflF was found clear and free of the injury and 
[J7.B.3. 4«. pL 49^] ^^^^^ ^^ ^ pureh^lb of the writ, therefore the defendant by 
B«f. M- ^ jlidgmeaf and optnion of the Court (ball be committed to 

die fy^/l diei« to seoiaio until &e. Andthelherifffliallbe 
[6.peo.s.«.»x.^53.] sunerced ten pounds, and the agent five pounds. And this 

was die cafe of Thurlani^ fopra [foU 841. b.] in this Tenn^ 

And bj the ocdef qf the Courts ^Icmn entry in the office of 
«• Go. 54- l^ ^^ Qiade diii Term of lb9 whole of this cale. See of 

irreft made firft without warrant and afterwards a wan^nt is 

obtained for the purpofe, M. 18. E. 3. [35, b^ pi. i8.] in 

debt againft th^ bfiliff of a franchife^ 

* r 24?. a. 1 
Ond^iivejof a writ of (63) T F a Writ of error be brought to remove a record in 
error to the Chief jof- * Q. B. before our lady the Queen wrherefocver &c. 

tice, or Clerk of the . , •• . , v,. , . ^.. * 

Treafury, the Court at a day Certain s and this writ be delivered to the Chief 

nuft not award exe- juftice to whom it IS direfted, or to the clerk of the trcafary 
cution, if the plaintiff -^ - ' r 

proiccute to have the of C B. and the party do not profecute to have the record 

"e^LyT^t^, removed before the day • of the return, but let it remain, on 
otherwifethcy may. But purpofe to delay the execution of the plaintiff, which is a com- 
to juilices of Peace ^'^^ pra£lice at this day ; it was much debated among the 
they never can proceed Judges at Serjeants- Inn in Fleet- Street^ Whether the hands 
Co.Lit.i6j.a.Hob,iii. of the Juftices of C. B. are foreclofed frpm proceeding, as a 
SoL?y. R^U^Br M^^fi^^^f '^^ 'aw> ^ well after the day ef the return of the 
Supcrftdeas,i4. 8. 13. writ of error, as they were before. And by the better opinion 
i6^EiiMt9.*9.H.5.i^ ®f 6. H. 7. fbl. 16. they may award execution after the day 

a. 5.H.7.ia.b. Dy.99. of the return (no fuit being made by the plaintiff in the writ 
pl.S5.yelv.31. i.Kebl. ^ ^ ,^ _ ° , ,,.... ,^ . 

93. Crompt. 102. 117. of error for the certificate of the record, which is the de&ult 

of the plaintiff himfelf). But of a certiorari to juftioes of 

the peace, although the day of the return be paffed, yet that 

is a fuperfedeas from proceeding upon the indidment. for there 
[2. Crompt fra^k. 345. ,. , n . T r i 1 »>. .... 

Com.Dig.pieader, (3.B. are exprefs words to ftay it, r. becaujk that the King wtUttb n$$ 

iik^i'T^r^Ke ^T that the /aid fehny he determined elfewhere tbaniefin bim^ 

3. Term Rep. 390. and JelfUc. Thcrefiire there is a difference between the cafes, 

S!" ^HtJBr4^iJ And Cbrijhpber Hok the fecondary of the treafury, and an 

ancient attorney and praAifer in the office of the clerk of the 

[a.H.H. PC. 1J3. 1T5. treafury at (a) Melt^ affirmed that the ufage and order in the 

a.Com. Dig. a3, 14. 1. ' •>,... r '* 1 ' •• 

Hawk. P. c. 19s. Vide time of one Brudnelly and afterwards, was according to tho 
ante, 187. a. pt*6.] ^^iovc opinion of 6. if. 7* 1 6. 

(a) See the note on «« carries poor fouls to I ShakfpcRre, Load. 1793. yol. 7. p. 177,^ 
«* Hell," in Mr, Stccveiia' New Edition of t . . v . • #\ 

Lady 



Mjchs^c^lmas Term, 7. and 8. Queen Elizabeth. [ 945* &• 1 

Lady Maltravers againft Powel* 

(64) AT nifiprius ^ fi||l juiy of thirteen appeared, ai\d One of the pniictp4 
the dcfcinlaiit phalknged the firft joror, and all SS^'IIS, w^^iiS 
peravail; and two triors were affigned» and all the ten re- ««> «'c^«»/>f th« pnnci* 
ouuning were challenged for Uivor or for hundreds and the h.8. c.6. fpcaks io t!»t 
challenge was foupd true, and the fufpeaed were dtawn, t^^^'^^^r ootf^ 
and the refidue were made out of the hundred, all except one $tai^ x5c. bT'* 
yrho was fworn upon the principal; and the plaintiff prayed 
a tales de circumftantihtiSy and had it &c. bsefore Saunders 
Chief Barwy and Carus, and well, 9s ieepfied to the Court in 
Banc after^rds, notwithftanding the words of the ftatute 
35* H. 8. c, 6. which are, that th4 yuftices may proceed io tbi 
frial of 0V^ f^cb ijfue wHb tbofi pirfom that were heforoi 
ipipamU^J and returnedy and witk tboji newly added and an^ 
t^exed to the faidfomur panel by virtue of this aii He. . which 
word perfons is the plural number of both parties, yet M 
eleven appear of the firft panel, pne more may be added to 
them di circunjftantibus to make a full jury. And fo was 
the intent of the makers of the fUtute, and fo in the other 
cafe &c. 

And BaowN| held, that if two qnlyof the principal panel Whether trhl nuy bf 
^ffS^y and at the prayer of the plaintiff twelve circumflanf y ^^ * ' " «>v- 
arc returned, and then the two principal drawn out by the ^^,^^h^'y^^, eIT^ 
challenge, then the* trial (ball be all by the twelve <£rt«OT- <l«ft»3o- Dy.78pL4x- 
fianfy and none of the principal panel : yet quare well of this [?*^Jpp' ^^'^ "^' *' 
whether it may be by the ftatute. But at common law the h. p. c. 265. 3. Bac. 
jurors of the tales ihall pais in trial without any one being ^* *^* *^'J 
fworn of the principal panel. 



♦ Vcrney otherwifc Joyncr's Cafe* ♦ [ 245. b. \ 

(65) ILfEMORANDUMy That it appears by , . ■ ■ A prifener in the F|eet 
■^^^ in the 34th year of H. 6, Rot. 37. in B. R. that TXS'i^' 
Qne Vemey otherwife Joyner of London^ Gentleman, who was its^i it he mls^c hav« 

(6c) ♦ Atkinfon*s Cafe^ 16. Jac, He was indifted of robbcry» and afterwards was par- 
doned, and difcharged of the felony, and notwithftanding he was detained in prifon for a 
debt due before. 

• «t» heverlyi Oafe^ lo.EHz. Rot. 119. or 13 f;. or 1359. where judgment was given againft 
one in debt, and the defendant fuficrcd hinifelf to be outlawed in felony to the intent to 
^fraud his creditor, and afterwards purchafcd a pardon, and had reftituticn,andthe plain* 
ttf fued execution, and had it for the manifeft fraud, [i* Wilf. 117. i. Black. 30. i.Hen. 
91* "9- 3. Tcrn^ Rep. 7^0. 734- ] 

apri- 



[ 245* b* ] Michaelmas Tcmi, 7. and S, Qncen Elizabeth. 

bis clergy and defraud a prifoner in the Fleets as well for large fums of money due 
l^^ Corp. am causa into ^^ ^^^ King and divcrs fubjecls wheredf he was condemnt4 
^.i. bm the King di- in the Exchequer, and alfo in C. A, as for fines to the King 

leaed the Judges there ^,.. ?,,.««,. ,«, ® 

to furceaie fixxn pro- for denjnng his own deeds in B. R, and in the Exchequer, 

ceediDg 00 Ws arraign- procured himfclf by fraud to be indiSed of felony to the in? 

ment until furtoer or- '' ^ 

der. In the mean time tent to defraud his creditors of their debts ', and procured him- 

U^^oT^bT^ ^^'^ ^^ be removed out of the Fleet by a corpus cum causa di^ 

debt recovered in fhp reded out of jB. jR. to the Warden of the Fleet to be com- 

c equer. mitted to the Marflial. (66) And all thefe caufcs above were 

Co. Lit. 130.8. 3. Cro, , ^ / -▼ 

516. I. Ro. Ab. 119. returned into B. R. and the King perceiving by credible in- 

4,h € h\ 6 7 fonnation the intent of the faid Vemey alias yoyner^ and of 

H. 4- 7- 15- »«• I>y- divers others 'pra6tifers of fuch frauds to deceive their cre- 

•15. Noy. X. Ow*69. ^^^^^ ^J ^^^^ procurement of indiAments of felony, and 

Py. ait, %iL. %An. b. ^ ^® arraigned thereupon, and then confefs the felony, and 

Stamf. Prerogaf, io8. ' betake them to their clergy to the intent to be out of the 

Br! Privilege,^ 3*3. 31 temporal laws, and afterwards by their meai^s to make their 

Flow. ao. purgations and depart &c, the King by privy fea] dire£led to 

Sanies 113. Salk. 350. *^ Juftices of his Bench, commanded them to furceafe from 

W.Raym. 789. ] proceeding to the arraignment, until they had commandment 

from him and his Council to the contrary. And afterwards 

one of the creditors acknowledged iatisfadion of a debt re-? 

Vtj. 197. • covered in the Exchequer before one of the Juftices of B, J?, 

yritneffing it, and entered it in B. R.i and judgment quid 

iffet inde fine die istc, whereas it fhouid be qi^od effit itid$ 

quietus. 



Hurft V. Mallorie et alios. 



On z flunet rephn.m to ff^»j) A PtURIES REPLEVIN iflucd OUt of the ChanCCrf 
the Sheriffs of London, * ' ' r\ , , . , « , . . r« » i- - /. 

return of a cuftom ra- returnable in the Bench this Terra at the luit ot 

tificd by Parliament to ^^e Hurft, a citizen of Exeter^ for certain goods and chattels 

replevy m the Shcnff*s , -^ . ' ® 

Court thitre, and Mt by taken in London by Mallorie^ Knight, late Mayor of London^ 

agaifift the lheriflf^ London : and the effeft of it was, that the cuftom within the 
[ Benl. 158. S.C. ] feid city from time whereof the memory &c. was fuch, that 
jenk.Cent.6.cap^.s.C. whenfocver any goods or chattels by the law of the land re- 
^H^r'iS*^"^^^*' plevifable were taken there, that then they ought and were 
Br. Retorne de Briefe, accuftomed to be replevied only by the mtnifters of the She- 
46. I. Kebl 868. ^^^^ ^f ^^^ ^j^^ f^^ ^^ ^^^ being, by virtue of a plaint le* 

(67) The writ was returned in fuch form, '* to the Juftices of our Lady the Queen wei. 

'* certify/' whereas it fhouid have been '< to the Juitices us^med in awrii to thi»lchedule 
•* annexed/* BendJ. fol. 158. cap. n8, / 

vic(^ 



i H5- <^- 1 



Michaelmas tttm^ 7. and 1 Queen Elizabetli. 

vied in the court of our Lady the Queen ana her proge^ 
faitors before the Sheriffs of the faid city; and not by royal 
writ iffuing out of the court of Chancery, And the cuftora 
was ratified and confirmed among otliers by the authority of 
Parliament in the {a) 5th year of Edw. 3. and alfo that they 
Were bound by their oath to obferve the cuftoms ka without 
Violation! wherefore they cannot, nor ought to make ♦ exe- 
cution of the writ &c. And by the opinion of the Judges of 
both Benches, this return is infufficient* And another writ 
oipluries replevin was awarded to the now Sheriffs, and pro^ 
cefs of contempt to attach the late Sheriffs &c« And after- 
wards the matter was compounded &c« See the like in the 
Nativo Habendo 7. & 8. H. 6. [31. b. pi. 27*] and the end 
of Ars matter in the lath year of //. 6. in HiL Term, 
Rot> 316. where the Mayor and Commonalty of London 
came and affirmed the return and the cuftom aforefaid. See 
die ftatute of Marlherge^ c. 2i. It feems that at common 
law the Sheriff cannot make replevin without writ. And 
note in the principal cafe that the plaintiff had deliverance of 
his goods at laft. And by their attorney a non eft informatm 
was entered^ And by a writ of inquiry of damages, found 
by a jury of London only forty pence damages. But qttare ^ ' 
well, Whether the defendants have a day in court to plead (b), cab. Hepiev. 74^ 
tipon the pluries replevin. . 77- J 



[ 246, a, ] 



3.Cro. 3^J. 



Finch. irS* 



7. ». 4. i- 

43' 2. 3. 2«. 
a I. %. H. 7. 



21. n. A. 

5. b. U 



(a) Benl. in the return at length, has 
piinto decimo^ but no fuch a£t is in the Sta- 
tute 600k. By 5. £< 3. c. 1.^ Magna Charta 



is confirmed^ which c. 9, confirms the cuftoint 
and liberties of London ; and fo does 14. £. ;. 
ft. 1. c. I. 



(68) A FfiME'3otfi acknowledged her right to her land Afemcible having ac-^ 

for the levying of a fine before commiiBoners by ^^^^^^v^ » fin* he- 

^ ^ ' torecommimoners,mar- 

ft dedimus poUjlatem^ at which time the writ of covenant was ntei before the day in 

pending as it ought, and at the day in Banc, when the record ^^' ^^^ "^ ^"* '* 

of the final concord (hould be made^ (he is covert of a huf- j. h. 7. 9. 4. Co. dt. 

band : and notwithftanding this the fine is recorded and en- Weft's Precedents Fine^ 

** fo. 46. fe^. 156. tU 

groffed as levied by a feme fole. Whether this fine (hall H. 7. 19. b.. i. inft* 

bindvthe hufband^ or not, was the quare. And many of the ^^^' ** *' ^*^ ^^' 

Judges held the fine good, becaufe the taking of a hufband ^ . ^^ 

was after the iejie of the writ of covenant^ and of the dcdi- Cro. 469. 5. Co. 39. 

nuts poteftatem^ and alfo the conufance made, which is the act j^^^ g„ 'j, ' ^^ ^ 

of the^ woman^ and fi> the fine good. But die death of either S^* b. 5. el %%u, b, 

Infra, 234. ^ 
party, ^ 



i 14(5. i 1 Michaelmas Term, 7. and 8. Queen Elizabeth. 

party, which is the ad of God, and the writ hj diat abates^ 

diilblves die whole. So a diverfit^— ^4/ f if^rr/. But it wa^ 
Br. rme ktj, xa holdcn without doiibt^ that a rdcafc of the hufband to th^ 
rsccCrnife Rnet «.t 1 ^^^^^^^^ ^^ ^' ***^ ^''S'*^ makes all Clear, for the wife knd hcf 

heirs {hall be bound for eVer; This Caii was the cafe of tbd 

Lojrd Keeper of the Great Seal. 



■ayHMtaanKA^M^-^ 



^c for twenty yean (69] ^ENANT IN TAIL makes a lea& for the term of 
^cTL'^lS-X!: twenty years rendering the ufual rent, the term 

ingi it good. to commence at the Feaft of Saifit Michael then next enfuing; 

i.Ca7o.b. 6^ca33.t. Brownb, and Weston held, that this leafe fliould not bind 

Keg. 755. xKebL a^a. ' ^ 

3. Mar. ia3. a. 5. cb. the ilTue, becaufe it does not commence at the time of the 
hX cis^thfdkiiSc n^^dcing of the leafe, according to the provifo of the Oatute 
oaghttooommcncefrom 32. H. 8. [c. 28. § 2.] But Others thought othcrwife: for 
^.^Jf j!?*^^*Leoo. *^ *"*"** of the nwkers feems to be, that the leafe fliall not 
148. 3. iUbL X09. t97. exceed the number of twenty-one years from the time of 

r3.^.Ab.3aa. Shep. making the demife, no more does the other leafe above^ 
To1icfa.a75.J •, # 

loioquieu. 

(69) tomfitt wU TraforiPs Cqfi^ B.R. 3$. JE/rs. [ i.Leon. i8f. Poph. 8.] adjudee^ 
by the whole Conrty that it it a good leafcy warranted by the ftatntc. Co. Lit. 44, a« that 
it 11 not ^iod| if it doc* not commence from the day of the mtkinay & fol. 45. «. 



Haar^ 



* Hilary Tern!^ ' * [ h6* b. ] 

8. Queen Elizabeth. 



burdet agatnji the Bifliop of Sarum and another. 

(70) f N KBPLBVIM by Buriet agitltlft die Bi&op of Sarum wlten fefctd ddow 

^ and another, the Bllhop pleadfed that he did not K°ff tTbS 

take, and the other iflade cognisance as bailiflFto the Bifliop <»» v«mr# it awarded, 

in another place fof damagi feafant^ and (hewed that the cattle Jy one ^^pnd iat^ 

had efcaped into die place Tuppofed ill the count as thejr were ,^^ ,3 ^ ^ ^^ 

driving to pbund, and that upon fre(h fuit they retook in the 34- h. 6. iS. co.Lit. 

faid place as the plaintiff fuppofed : and the plaintiff entitled ^. Ro. Ab. 3^ 637. 
himfelf to the place contained in the count, and traverfed the 
taking in the other place alleged by the defendants ; where- 
upon they were at iffue, and one venin facias awarded ta 
try both the iffues i and on the appearance of the jury in thb 

Bench, the array Was challenged bytbeBifhop becaufe no u's-y'^ B.N.CMt! 

(a) Knight was feturned upon the panel. And by the opi- 3»«- 465 LM^.ibj.h. 

fiiou of the Court, this challenge ihall ferve for fhe omers Trial, 14^. pbw. 117. 

alfo, becaufe it was one entire panel accordirifir to o. E» 4. '**°*^' jy-*- 5o-^3- 

^ *^ ^ ^ ^ t, 3aAfl:4i. 5, Mar, 

[27. b. pL 40.] in appeal againft feveral^ who pleaded not X52. b. 4.H. 4. 6. a. 
guilty, and one venire facias alone awarded } and i juror was j^^^ l*a.*Dy i**" 
peremptorily challenged by one of the defendants, and not 3- H. 4. 6. b. Crompt. 
by the others^ yet was he wididrawn as againft all : and the ^' ' '^* 

like was done M. 3^ /f. 4. 11. [5. b. pi. 25.] in rarifti* 
ment of ward, and E» 7. H. 6. r. protefiion caft for a de- [9- St.Tr. 1%. %. rh. 
fault in trefpafs after iffue. And for the pleading in the cafe Ix^^^fid^^^*^ 
above fee well Af. 34. H. 6. fol. 18. & Ret. 662. 

(a) Br 24. G. a. c. I'S. § 4. no challenge [ paneL 
fiiail M allewfd for want m a knight on the | 



Carcw and Kis Wife againft Marfli. 

(72} TN A83X2£ by Carew and his wife againft Idarfi of In affite the tenant ma^ 

^ a freehold in Seutb-Mmmis the plaint was rf one P^** * ^'"^^ for yeaw 

• V t **^ • ftranger, and^ tint 

meUuage, forty acres of land, forty acres of meaoQW, one /«» tort without giving 

hundred acres of pafture, and thirty acres of wood, with the SS^/^.^iSSfoJ'St 

appurtenances \ the defendant pleaded a leafc for years made frechoki can plead in 

t/ a ftranger, s. Periefcuey to him^ by indenture made at i^e fbc yt^t% m tb 

South*' county 01^. of lands in, 



t 246. b. i tiiiary Teriti^ i. Queen Elizabeth. 

A, and in the county of Soutb'Mymmes aForefaid by the name of one capital mefTuag^ 

of a^hold there muft Called Barkes in North-Mymmes In the county of Hertford:^ 

be livery in both. ^nd of all thofe lands, tenements, meadows, pailures j and 

•y. 207. pL 14* other his hereditaments which were heretofore demifed, oc-^ 

cupied, or went with the aforefaid capital mefluage called £. 

[See Co. lit. »»8.1>.] ^xA which were lately in the tenure or occupation of "J. P. 

^f . Aff. 7. or his afHgns ; and concluded with an ijjint einsfans forty and 

an averment that the tenement^ in Qie plaint were demifed^ 

occupied, or went with the faid capital mefluage, and lately 

in the tenure and occupation of the (aid j. P. or his affigns 

&t« (72) And upon this plea the plaintiffs demurred in law* 

Br.'Aflize, 390. And it was moved, that the plea is not good without giving 

iLi ^itb^ *" colour to the plaintiff through Forte/cue^ becaufe it acknow- 

t>y. 292. pt 7*' ledges no reverfion in the plaintiff, wherefore &c. Yet quan 

[Booth. RealAa. »75. this, becaufe the plea is no bar to the afSze^ for he fliall not 

970'J 

£videante,io7»pli3.] t^Y^^f^ ^^^9 where he does not plead as tenant of the free- 

^hold &c. But by the name here it is not Well pleaded, for the 

' principal mefluage is in a different county from the land iri 

t 247» ^* J the plaint. Yet all the Jufticcs agreed^ that by the leafc and 

i2. H. 6. 10. b. Utt. ^Qntra£l above for years, the lands in both counties would 
13. Perk. 227. ^ ' 

pafs to the leffee 1 otherwife * would it be of an eftate of 
f Co. Lit. 50. a. Shep. '^ 
Touch. ao8. ] freehold, where livery of feifm muft be made^ But the better 

form of pleading would have been, that one y, Forttfcue was 

feifed as well of the aforefaid tenements put in view &c« 

as of one capital meffuage called Burkes in Nortb-Mymmes 

in the county of Hertford in hisdemefne as of fee> and being 

fo feifed thereof demifed &c. by the names &c. 



immmmmtmm 



Marfhali, Adminiftrator of Toft, againfl Wylkinfon; 

That by the cuftom of (73) TT/^ILLIAM TOFT was indebted to one Foxcroft 
J;^S?e*w« 'mS^S i« one hundred pounds, and one JFyliinfon was 

Id defendant's hands, indebted to theTaid Tcfl in twelve pounds nine (hillings by 
Son^aiainft'^ o«^- ^^^ obligatory. Tofi died inteftate ; the ordinary committed 



giaiy after a^miniftra- admlniftratlon to one Mar(hall\ after which Foxcroft profe- 
tion granted, is no pica /. t * . r t . n 1 i- r l- 

16 an a^ljoD by the ad- cuted a plamt of debt in London againit the ordmary lor nis 

minillritorfbrthatdebt. hundred pounds, and upon his fuggeftion, and default of the 

See the record of this ordinary (nihil habet being returned), the twelve pounds nintf 
cafe, New Entries, tit. ' ^ , , . 1 . 1 r r^^ i> • /- jr...* 

I>ctt, foL 142. pL »i. Ihilhngs were attached m the hands of fVylktnjon : and artcr 

(73) M, 29, 30. Eliz, B. K, 4» Murjb a). Bsnisfore/, Per Cur\ That a debt on record is 
aot attachabU. ^ 3. Leon. a40. j* Cro« 63. And ftc 4, Term Repr B» R, 3137 3 'i'] 

thi 



Hilary Tcrm> 8. Quecii EJizabetK. [ 247. a. ] 

t!ie fourth default of the ordinary being always returned non [> wac 298.] 
^ inventus^ the twelve pounds nine (hillings, as fo much of ^^J^^ '|^^- ^' ^^?' 

the one hundred pounds affirmed to be due by the oath of the Abr. 551. 

plaintiff, were recovered agalnft WyliinJonyTSxA paid to Fox^ l^ ^Jl'^o^%, 

eroft. And after that, Marjball brought an a£lion of debt in Judgment, J4. ii. E.4. 

C. B. as adminiftrator of Toft for thd t^^elve pounds nine l%!'i,lle^'^co.u. 

fliillings. And the cuftom of foreign attachment in London^ 4»-E. s*. 9.E.4. 33. 
with the matter aSbve^ wai pleaded In bar; and the plaintiff h.'^. \^ g.'co. 236! 

demurred in law. And becaufe it appealed by the plea ^:^' "°- <*• 4-£+- 

abbve, that no aftibrt of debt lies in the cafe aboVe agaihft ^ ^ lw icy, Godobh. 

(he ordinary after admihiftration c&mmitted by him^ nor for '9*]. 

the ordinary againft IVylkinfon^ the debtor of the inteftdtei 5!^c?sS^'9* Co. 39! 

by any law ; and alft)) as fome thought, no adlion lay againft 3> ^^o. 410. z. im). 

t"he ordinary for a debt of the inteftate before the ftatute i.iiift, 113. a. 

Weft, 7.* c. igi Which was made within time of memory, [i-Conv Dig. 257$ 150. 

ivhich cart never make a cuftom Jic. the plaintiff (Hall have 413, 41^ ,g^ 2.^0)! 

judgment to recover ndtwitliftanding the plea of attachment &c. ^^^^'^^''' {^ 

^.t^^^^^^ J »6, 117.] 

the Cafe of Kew College, Oxforcl. 

(74) TTHE warden, three burfarsi five deans, and fi^c iStnior ^^l«« •r»?vjteflitttt# 

fellows of Ntw Colligt in Oxf$rdy by the prlVite cciittonMnben thereof 

ftatutes of that hbiife have authority given them to diipenfc Tj^^^i^v^'^ti 

Ivith the abferite of any fellow beyond the fpace of two poiiktton by.tbf majcr 
months to the dbfervation of v^hlch they are all fworn. If l^^^'t^^^l 

the major part of them grant and aflent to fuch 4 difpen^ ». s. 4. 14. 

iation, and the refiduc deny it, it is thought by the opinion of the ijjj" ^^\ 
two Chief Justices, the Qmtt B ARt)N^ Juftices VVhyd- 

i)ON, Browk£; and Weston'^ that it \% not good) becaufe [See Bac Ak Authoi^ 

it is out of the cafe of the ftatiitc 33. H. 8. c. 27. which s^;^'^^ j.'^^J'.gi^; 

extends to grants of leafcs, grants, and clcftioiis of the major C<>^R' ^- a^*^- 53^- 

part of the • whole number of i corporation, and not to any icp. 8x0.] " ^ *"" 

particular nilmber of the ca^-poration^ as is die cafe here. » f 247. b.* 1 



Spyrde againft kede: 

(75) "Kj OTE, On the very cffoign day of the qiiinfieme of On *« mife joined in % 
^^ Hitarj in this Tenri, in the grand afli« in the IS?^^:;^^^* 
ii^rit of right ^uiia dominus remifii curimm W% by Spjrtie <i«n«firft. 

dgaihji 

(-75) The antiquity of this trial. See GianKfil Lji^.i^ ffil..7»j 7f. and Af/V^. 9. ^oj. kci.ki 
dor/, 13. and in the receipt of the cxchcoucr the four ciil'on were jimcxced. Ami to It 

^'* ippctf* 



[ 247* b. 3 Hilary Term, 8. Queen Elizabetli. 

^^•^7. tM. W.] againft Rtde^ the Jury with the four Knights elifors appeared, 

E^. 98. pL 51. suid were charged to try the rigl^t, and the mife joined upon 

the grand affize, who wei^ fixteep in number with the four 

[u Leon. 303. Booch elifors \ and there an oath was adminiftered and pre-rehearfed 

lUai AftioD, 97.] xo them by the prothonotary, expre(sly to lay the truth &c. 

and by the order of the Court, die tenant by his counfel 

fliall produce his evidence firft, becaufe the mife is joined, and 

. prayed by him firft. And the verdiA was given for the 

a. and Booth RcaiVic- tenant. And the lame order was obferved m a hke writ 

tion,98.] between Neuiurgb and TbomhuW^ in the county of Dorjet^ 

Newiwich Eaftir^ II. of the prefent Queen, and the verdid paffcd 

TuoiiNiivLt*. againft the demandant alfo. 

appears 15. H. 3. at the clofe of the leaf 18. Yet in a cafe of nccefiity it was |oo<i 
without knights; and SerjcantSy and others, may fupply [their places], as appears 33. E. u 
P. Trial, 97. and Litt. 294- 

f. ^8. Elix, between Haydonj demandant,' and Ihgrave^ tenant [1. And. 148* 3. Leoa* 
t6s.] it was obferved accordingly by the Court for land in the county of Hertford. 



"T^oLtZ rf f 7^) QREAT.GRAND-FATHER,grand-father,fadicr, 
the body of Ills father, andfon. The great-grand-fiitfaer died, and after- 

Ifa-^ISX'"^*^ '^'^^ *® '^"^ '* S'V^n ^o ^ grand-fathcr, and to the heirs 
of j1, he muft entitfeeof the body of the great-grand4ather, ifliiing. And in a 
heir to Ws gnndfather j formedon in delceiider brought by the fon the writ fuppofes, 
lot it may be that -A 4i ^/ qj^^ pf,ji mortem of th© aforefaid grand-father, and the 
Ljttl o accord* 17 **" ^^ther the fon and heir of the laid grandfather, ought to 
£. 3. Tayle, ay^ 1. << defcend upon the afore(aid fon, as fon and heir to the 
cafe/ 5. Mar. 156.' b. ** Either per for mam donatlonis fraiiQa^ and does not 
iz. H. 4. 3. a. Dy. ax6. make hioifelf coufin and heir of the body of the great-grand* 
4-*- -37- a . fjjjjpj.^ „^,j. ^jjg father, coufin and heir to the great-grand- 
father, which would have better accorded with the limitation 
(Of countJng in forme, ^nd form of the gift aforefaid: and fo fome thought dfat the 

don in dcfccndrr fee ^ , ^ 

Vin. Ab. Formedon, H. qudf poji mcTtem might have been thus, s. et qua pofl mortem 

^2 a^'BoTARwI ^^^^^ great- grand-fother, and 6f the grand-fethcr, fon and 

A€t. 143. 145.] V heir of the great ^rand-fether, and of the fiither, fon i§nd heir 

of the grand-father, to the aforefaid demandant, fon and heir 

of the faid fiidier, ought to defcend &c. although the great- 

grand-fadier never had anything in the entail \ and each of 

thefe two forms would have been more certain and fure— bj 

(^76) It feems that if land be given to the younger fon, and to the heirs of the body of 
the father begotten, the father being dead at the time, that now the eldeft fliall take is 
joint-puri hater by <^ 3. £. 3. 28. where land U given to /. i. and to his eldeil fon. ^ iS* 
£. 3. 59- [Co. Lit. 3. b» 3. Leon. 14.J 

Catlyw, 



tiiiary 1*crm, 6. Queen Eliaabeth* [ 247. b. J 

Catlyn, DvEft, and Saunders, bccaufc it might be in- 
tended that the grand-father^ in whom the gift firft vetted, 
was a younger fon of the faid great-grand-father. But 
Browne and Weston held the above form to be good 
enough, and that no man ought to intend that, without it was 
fhewn by the tenailt in fadt. See a like cafe M. ^ 1$. EL 
fol. 



(77) A LESSEE for term of years grants all his eftate and Debt win doc lie agiinft 
term over toaiu>dicr, and notwitiidandiiig this, ^^ original kflee for 

IT '^^ atcraii^ after the 

the leflbr brought an action of debt againft the leilee for rent aiSgnment of bit term. 

arrear after the grant and affignment over* 'And it was 9-**-^-5a- s-Ccai. 

^ a. It well ucs. lo. H. 6. 

moved Whedicr the aSion lies, or not. And feveral of the ,,. b. 14. h. 7. 5. a. 

Jufticcs, and C atiy n, were of opinion that the adtioa does *^ ^^ ^ *'• 5- H 7. 

not lie, for the privity betwetn the lefibr and leflee is gone ^7.4.4. 9.H.6 i-a. 

and determined by the aiCgnment of the entire * term, and h.7?°o!*b!n c los! 

a new privity is made, which goes with the land, between ♦ [ z^H. a. ] 

the Icifor and the affignce. Yet quitre whether the privity 44.^- 3. 5- «• ^ *• 

rh 1 • 1 t inn PerK. I3I. 4^ 22. H. 6. 

of contract does not remam between the parties to the nrR 20. 34. b. 2. £. 4. 6. 
contraft, becaufe it is perfonal &c. And fee 44. *ZiA. Jj: ^;^-^ ^\^\^' ^'^ 
18. [23.] in the tide of ChalUnge^ 49. accord^, {ut credo) Mo. 600. Went. 171. 
[It is Fitz.Ab. tit. Challenge, 104.] As- where there is ^^^Z^^s^^^^^^ 
lord and tenant, and the tenant alienes, ftill he remains tenant 9»» 9*- '83. 187, note 

(59)* 4^i> 4$$* 764 » 

as to the avowry for rent accruing afterwards until the i.Hen.BL437.*c. 3. 

alienee becomes tenant to the lord. I*""^?*^:^^ ^H^ 

sac. Ad. l^Dt (Daj J 



Dame Dennis' Cafe. 

(78} f T was concluded and granted by indenture made in Grant In fee by ^ to 

the 36th year of Henry 8. between Sir Maurice ^^^^"^'^ «• 
,-', thejf marriage, may be 

Dennis, Knight, and Blizabeth Stat ham, widow, as well in vmttd to haw been 
confideration of a marriage to be had between them as for 1^ doworS tl» equity 
other 'good and reafonable confiderations, that the £ud <>fv-H;S.c. 10. But 
Sir Maurice and his heirs amongft other things ihould ftand within xx. H.7. c. to, 
feifed of and in divers lands (which he had in fee-fimple in [i4- Vln. 54^] 
London &c.) to the ufe of himfclf and of his heirs until the ^: ^ ^^' ^' ^ ^' 

M. 38, 39. Eiix. C. B. in Lfo^bter and Uumpkriei* oafe [Cro. £Uz. 514.] It inma agreed 
by the Court that an eftate in Tee made by the huiband to the wife it no jointure under 
1 z. H. 7. becaufe anv colUteralheir naf iabcrit it^ and dxs ftatute was made for the be&«- 
fit of iffue between tnem. 

Z 2 3 iparriag^ 
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tx. D. s66. 17. Xlis. tnarriaige was had and folemnized between them, and after 

the marriage had, then to the ufe and behoof of the (aid 

Maurice and Elizahetby and of their heirs. And afterwards 

the marriage took eiFed accordingly. And afterwards SW 

Maurice died, and (he furvived, Smd entered into the fiud 

f ^nV^T^'^^^ **^ "^ demanded dower alfo of the refidue of his lands^ 

. And Whether this conveyance, and the matter above (with 

an averment diat it was for a jointure) ought to be a bar of 

rCoin.Dig.Dower(£).] ^^^ dower, was the queftiom And it feemed to CatlyK} 

Saunoeiis, and Dyer, that it fhould be a bar by the equity 

iL Jac Cro. 4t4« of ^^ ftatute of %*/* H. 8. c, 10. and by the words ef the 

third provifo, which fpeaks of jointure fir term if bfiy tr 

etberwife^ But Browne and Whyddon e contra^ and 

[3. Com. Dig. 71* ^ that the ftatute of lu H. 7. c. 20. caimot be intended of a 

1 Mar V^ fce*-fimple, but only for life or in tail, jointly or feverally with 

Dy. 108. mS. the huflumd. But fee 6. R. %. c. 6. in the ftatute of rape, 

S' LiMiS. li. $65. b. ^»cfc (fcaks of ebwer + or joint-fiajfrnent tf r. Yet Breeki 

6. £L 130. a. reports in Dcwer^ c. 69. die opinion of the Juftices, 6. £. 6. 

Ti. Br^Ch. CaC aos. ^® ^ ^* BroWHI and Whyddon. And fo of a dcvife 

a. Bac Ab« 141. Go. by will to a wif(B, !• diat it is not a jointure, but a bene* 

Lit 36. b. Mr. Har. '^, "^ 

jrare's nott (6).] volence. 

f Orig% #ff. 



AilewirdtohoWcwim (j^) ¥>! JJ. jj. it was the opinion of Fineux, BaubE* 
lArith adlarymaybcap* X . ^^ cv /t*' « 
poiated by parol s and NEXL, and C0NB8BY, jujttces^ that a man may re- 
debt, though not a wit ^^ another to be his fteward of his courts for a time, f <»' 
of annuity wiU tie for , 
fucii (alary. for a year or more, and that he fiuU have fo much fpr bis 
Reiiway, 15S. b. ^ j^^i, ^j jj ^j^ ^j^h^y^ ^^y j^ed ; and if he hold his courts 

174. b. 20. B. 6« Br. ' ' ' 

Court Barony aa. i. according to the retainer, he ftiall have an a&ion of debt, for 

S^'^Co^o. t "' ^* J^is falary againft die lord : but he (hall not have a writ of 

[Co. Lit. 61. b. I. annuity without a writing of his office. And one may be 

Leon* aay. Cro^ Jac 

jft6.] retained to be ^ a fteward as well as to be bailiff or fervaiA 

* £ 248. b. ] without writing, ^odnota^ 

t Orig. ou», 



Whether cafe for di- (80) QNE who had freehold f in a water-mill, brought an 
a ftream fw turrere ow- . a£tion Oft the Cafe againft one who had freehold in 

Smva to a miu is good ^ meadow, dirough which the water that ran to the nuB did 

t Orig. w/* 

.... pafs; 
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pafs$ and fuppofed by the writ that the defendant much by one who hit freehold 
diverted the courfe of the Water by the eredking and con- u^c ^ nuiiance lies for 

ilnijfling a weir or dam acrofs the current of that water, and ^"^*> dhrcrflon. 

,' ,.,',. , ^.,«,. , , , ^, I.Leon. 173. s.H.4« 

by a ditch made m the laid field) whereby much of the water j i. 33. h. 6. 16. 48. 

which had been accuftomed to run to bis mill returned a ^' 3- *7. »«- E. 3 a?- 

3. 16. 48. Aff, 19. 3. 

contrary way, and diverted its ancient courfe, fo that the 4. Dy. 195. 250. b. 
mill which ufed to grind two quarters of wheat a-day could ^3"* Br^Afti^^w le 
now fcarcely grind one &c. to the damage &c. And Whether Carc»7i. Br.Nuiian«. 
affize of nuiiance lies, fuppofing that the defendant diverted £*, ,^3 m^, 9tl 
the courfe of the watery where oriyfart of the water is turned **• **• ^- '4« «i. Jac. 
or not, was the queftion* A fimilar cafe, po/ty fii [jiQ* b. 3,. b. »i. h. 7. 30. a! 
pi. 17.] and fee M. 12. and 13. of the prcfcnt Queen, Rot, J^^g*" *''^^' 
Ii68. [Co. Ent* 92.] Affize of nuiiance for the diverfion 299. 
of the major part of the courfe of the water by ffyjte ^^t^^X^'f, 
againft Serlej and he recovered by judgment before Wbstoh n. b. 419. note («). 
and HARf BR 5 whereupon error was brought in B, R. ^i ^^^ %h.^lL.} ^ 



Eafter Term, 

8. Queen Elizabeth* 



Baffet's Cafe, 



(81) JT was found by an inquifition taken by virtue of ^ ^here thwe infrnftanes 
commilEon in the nature of a diem claufit extremum ^h"¥ao5nr5^«n S»« 

after the death of fF. Beffit^ Efquire^ that the manor of fo™*' « '» ««"»« » 
r>r J 1 • •_ ^r /• 1 t 1 /• r %^ r^ . to the tefiurei holden, 

ubeaul m the county aforefaid was holden of the Queen in that the heir needs not 

focage as of the barony of Stafford: and afterwards, by ano- I^^^^^J^^^ 

tt^er comipiffion, dire^ed tp div^s perfqns whereof fome 911 ed, though againft the 

the firft commiffion were commiffioners^ the tenure of the "^yJt^^if^, 

laid maiior was found fp be of the ^ueen as of the Ciid ^ ,^^ •. a9a. a. 8. 

barony by knight^fervice, And afterwards a third com- C0W169. Br.Offioede.* 

n^iffion reciting the two former in<^uefts was awarded^ whi(:h fice,*44, 

bfgan, <^f It is already fqund fpr us by a per^in inquifition S* H. 7- »• 

^} taken at B. in t^e cou.nty ^foreiaid 01^ the 6th d^y of 

^ September y in the 6jth year o( H. 5.. that Richard f,ord 

« Grey de Codnor^ in right of his wife then living, held of . 

^< die iaid late King on the day .of his death in capife by 

Z z J* « knigh^n' 



[ 248. b. 1 E»ftcr Term, 8, (t^ecn Elizabtth, 

*' knight-feryicc the third part of the manoNof C in thf 
** county aforc(aid/%with pother claufe irj the faid third 
commiflion, s. " Further it is given us to upderftand that 
'««- the iaid fV. Bajfet held, on t):>c day of his death, diver3 
** other lands and teQements in the pounty aforefaid &c." 
Uppn which third commiflion was found by inqueft after 
this manner, i. ^\ who fay on Acir oaths, th^t upon better 
" inquiry the tenure of the faid third part was pf the Queen 
• r 240. a. U *^ ^^ capiU by knight* fervice, as by the faid inquifition of 
** the time of H. 5. more fully may appear.** And they 
found alfo that Bajfit died feifed of many lands &c. And ' 
note, that an ^move^s manum was fued out by the (aid wife of 

I^- '^?' Lord Qray upop the faid office found in the timp of H. 5. 

And this appeared alfo of repord. The queftion now isf 
Whether the Jieir be driven to tr?iverfe the office found for 
the Queen as above, or not. {%%) And by the opinion of 
the counfel andaffiilants pf the Court, s. Nowe^l, Kayle- 

8. Co. 189. way, Saunpkrs, Chiif Bardfiy and Dyer, Chief Jujlia 

of the Bench, he fliall npt be driven to traveiie either of the 

2. inft. 571. two laft officeS| becaufe they ^I'e without warrant. A"d the 
7! Co. 44. ^^^ offipe, althou^ it is againft the Qjieen, ought to be 
Stamf. 52. Dy. 292, allowed until it be difproyed by fcire facias fued T>ut of the 
Br. Office, 33, 34. chancery returnable into the Queen's Bench, which {ball be 

granted upon this record in the time of i/. 5. according to 
[See Co. Lit. 77. b. ^^ ftatute 29. £. J. Called A'dtutQ de cfcha^taribusy made at 

3. Bl Com. 258. 2. Lincoln, Sec the cafe ahove, of a mdius inquirendum in 
Bl. Com. ^8. and 12. tt r 1-1 j n r t 1 .-1 j j^ 

Car. 2. c. 24.] 4- ^- 7- US* ^*] ^^^4 H* ^' 4- [4« h. pi. 4.] and Af. ♦ 

5. £. 6. in the court of wards, for I^^Jpy. 



Brereton's Cafe. 

By a general pardon, (83) CJ'HOMAS BREI^ETON was feifed of the manor 

d^fchargingaUintrufiont -* ^f fVitienbaUe lit Chejhiri, holden of King El 6. 

and entries, the mean , , 

iiHies of eafitt lands in in capitis being in leafe for years to feveral tenants by fcveraJ 

been tendered, are-dif. of Ed, 6. after whofe death his heir (without tendering any 

tlrofhomie^^^^ liVcry) entered into it; and until this day hath taken the 

rents, iec with the ac jffugs ^^^ profits thWeof to his own ufe, no office yet foun3. 
tons of accoams and . . ... „ 1 - 1 >n r<**T^ » a- 1 

debt rcf^rved therein to A'ntf ttie heir being callcd in the Court of Wards &c. to know 

the kins, does not apply ^hat hc had to fay why an office ftould iiot be found, and 

to thefc rents, which he ' ^ ^ . k 

"VAs not entitled to by livcry fued, alleged the general pardon granted in the ftn 

year 



Eaftcr Tcnii, 8. Queen Elizat>eth. [ 249. a. ] 

^ar of Queen Elix. [c. 31.] and Whether dicre arc any iawatthep«ffiogofi!i« 
words in the pardon fufficient to difcharge him of the in- jcnk. Cent. 6.0,9.8.0 
trafion, and the mean ifiues, and'fuing of livery, cu^trg. ^- *93- 285. 36..2S6 

^ 4». a. Ro. Ab. lyJJ. 

And yet it was refolved by the counfel and aififtants of this ., ^ 

. - 13. JacCfO. 390. 

court) that the pardon diicharges all entries and intruhons, i. Kcb. 8x8. 
and confequently all mean ifllies and fuing.of livery: but if 0y. 360. ' 
he had once tendered his livery, dien by the proviib he ought 
to have fued it out ; and fo it is to be expounded as a copu- 3. H. 7. 3. x6. E. 4. i. 
ktive) and not as a disjun&ive &c. A like precedent of a pTf' ^^jI. 
pardon was fhewn by Manwaritig^ in the time of Queen 
Mary^ s. in Eqfiir Tirtn^ 4th year, in the Court of Wards ; 
and this by the opinion of Portman and BrookS) being 
Chief JuJiUes of either Bench, Brooke, Cbiifhar^n (rf'the 
Exchequer, Saunders, Jujlice^ Baker and Catlyk, * 

^ut€fCs SerjeantSy for tfie difcharge of iflues, profits, and 
rents of certain manors in the county of Cbefiire received 
and perceived by die laid Mamvaring after the death of his 
fadier, of which, and of the intrudon, an office was found 33.H.S. I.N.C.2C4. 
after the three pardons which were pleaded, x. the general 
pardon of 21. * H. 8. [c» i.] and 26. H. 8. [c. 18.] and * [ 249. b. } 
2. B. 6- [c. 39.] But it did not appear that any of the 
lands were in leafe for years, as is the cafe of Brereton 
above. And Brom£|.ey and Wray thought that the 8.CD.is».a. Litt^y. 
Queen might have an adion of account againft Bnreton as "* ^ ^ ^' *^^' 
her bailiflP or receiver, and likewife an adion of debt againft 
the leflee?, who are both excepted out of the pardon. And 
Kayleway thought that the rents are fiived by the ex- 
ception of all homages, reliefs, rents, and fervices, &c. which 
is not irue, for the Queen was not &en entitled to any adion [By ». Car. s. c 14. 
or rent by law. But at length it was agreed as is above ^'C^*'t*'lbi!! 
refolved* UAed.] 



Worlay againfi Harrifon. 

£aft.8.£LC.B.Rot. 109. 
(84) JijfEMOKANDVM^ That one Harrifon was one in the compter to 

imprifoned in the compter of London upon a fta- ^***^ ***» l*"^"" P™^ 

, '^ . cured a feigned a^on 

tute ftaple at the fuit of PForlayy and becaufe the prifon was and judgment againft 

hard and ftrait he devifed a fliift to be removed thence to the ^"^ *" ^^- "*^ "^^ 

committed m ezecatKM) 

•Fleet, which was a more eafy and roomy confinement : and to the Fleet, bntondiC- 
his fcheme was thus : he made a bill obligatory for twenty Sf:[;!;jnSwt 

pounds to one Sotberm an honeft merchant of London^ and and remanded him t»ck 

^ ^ , to th« MBipttr. 

Z ?i 4 caufed . 
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[Co.Ent.344.b.s.c.] €aure4 the bill to be put in fult againft himfelf in the nam^ 
215. '3.Co.7S.b. 16. E. ®f ^^^ f^^^ Sstherney and thereupon wa$ condenuied on ^ 
4.5. Dy.23i.b.a3a.b. cognovit a^lontm. And afterwards he procured an habeas 
50. Noy.' 38. 58. * corpus cum caufa to the IberifFs of London o^t of die Bench, 
^d thereupon was carried into the Bench w.i^ bis caufe; 
and there one ii) the name of Sotberne prayed t^at l|c might 
be gon^it^ed tp the |^lect in execution upon th^s condein- 
ijation ; and d^e Coi{rt not knowing of {jm fubt^e and fidfe. 
praiSiice committe4 I)im tP the Fleet under both e^^ecutions^ 
^nd afterwards this matter was difclofed to the pourt b; 
IForlay^ and acknowledged by the party himfelf, and Sotberni 
there in court entirely difclaim^d fhe debt and fuit, where- 
fore it was prayed by JVortajt^ thj^t Hqrrtfon might be re- 
manded to the compter: ahd Whether he (hould have his, 
prayer or not, was weU argued, beca\tfe at one period of time 
1%MM. P. c 145. and tbe (herifFs cf Lejubn were 4ifcl)arged of their prifoner by the 
fc^anti245 b.] • jp^^^ ^^^ Yct by the opinions of all the Judges he (hall 
^^^Vy, f^'K n<.* ^ feroahded to the compter, ifx^ a fine affefled for the fraud 
and deceit at ten pounds, and alfo a %uicitff made of the record, 
[^te, 15^ II. pL 6.] S$)e well the ftatute %i fl. 2. c. I2« for thif matter of impri- 
fonment in execution^ and how a prifon jmd (irifoner ihall be 
ordered : and alfo a 4e(^re^ and order i^ia^c in die ftar-cbam- 

^ftA^'j^'SXt'^ ^' ^' ^♦^ ^' ^' by; the advice of F.^tz.james and NoR- 

. -Wicrt Chiifjuflicis of the Benches, f rr;pH.* and Spyi- 

I. Rp. Ab. 806. 7. ^^^ J^ft^^^h that by law Tuch prifoner fliall not go at Urge 

within the prifon, nor out of the prifon witi^ the warden, but 

ihall be kept flraitly jn' ctiftody &cV And an injundion 
3.Co^a.?8.ft.Iftft.35. thereupon given to tbe wardens of the prifons throughout all 

London to obferve tl^e (aid qrcler s^nd decree under pain of 

P9C hundred pounds. ' 



Trln. %, Ellz. Rot. 186, 



Ap-Richarde and others agahtjl Jones, in Erroiv 

Errorona judgmtntin (85) jT E My HiL 10. Queen fZ/z. Rot* Error brought 
Sj»t«ro^*^" hr^ip-l^Uharde and others ;^x^^ >« upoa » 

1. And. wu ^ judgment in affife before Saunters Chief Baron and Ca- 

Aa. Bwi ' f ^' ?• ^^^ Jvjiiccs of Aflife \i\ the county of MoKmouth : and the 
{BcndL 153.J J writ vf2A qua coram vcbis rejident^ dire£ted to the Juftices of 

Py. 77.a,' tb^ Bench, and divers errors ailigned: and the defendant 

(85^ The writ fpcaks of the record quosi coram vcAh refiJet^ and this record was firft 
f^ipQv^d hyi^cerfma(it an^ not by mitHmw^ Btadiorc, fol. 1^2. {^153. pi. ix^-J 
*■" • *-.'«.>»•■'-•• ,. . « ^ , tpould 
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would not anfwer to the erroi^ but demurred in law upoi) 
the infufficiency of the writ of error, and of the writ of cer^ 
t'torari by which the record was removed into the Bench, 
and alfo to the jurifdiSion of the Court to hold plea of a 
writ of error upon a judgnient in afiife before Juftices ap- 
pointed by the Qyeen's letters patent. See Fitzbfrkirt Tit, L. 510. E. 4, 58. % 14, 
JJiffj 396, and in the 8th year of E. a. in the Iter of J&n/, ""' '' *^' ^ 
affife was arraigned in Kent before Ratlyfe and Spigur- 
^EL, and the parties pleaded to the affife : and afterwards 
the affife was taken before the King himfelf, s. in B» iJ. fit- jlc^'j^,.' '^'^ 
ting in the fame county as it feems, and found for the plain- [C»wp.843. SiUcj^i.} 
IfiflF by a falfe verdid, and judgment thereupon given ; upon 
which the tenant brought an attaint in C B, and the record 
of the affife fent there by the King with a command to pro* 
ceed in the attaint ; and notwithftanding an exception to the 
jurifdidion of the inferior Courts they took the attaint, who 
(ound the fidfe yenlid, and judgment was given accordingly 
againft the petit jury &c. Aqd note, that the grand jury 
were queftioned of the view of the land, becaufe the plaintiiF 
bad recovered by the view of the jurors in the affife : and 3.H.4. 16, 
Fitzherbert in the treatife of attaint in his Natura Bnvium^ ^- *35- 
107. N. has noted this cafe as above. And va M, 35. H. 6. 
[29. pi. 34.] Rot. 579. ^0rj^ attaint between Ingham plain-* 
tifF and Dinis^ upon the tenor of a record and procefs of 
appeal of mayhem^ was brought in C B. upon a verdifl given 
in B. R* in the faid appeal, and the tenor fent by the king's 
writ into the Bench out of Chancery. And another attaint 
brought in C B. by jfu/lin againft Baier upon a verdi^ 
given in the Exchequer, and the record fent out of the Ex- 7. 1. 6. 81. b. Djr. 175^ 
cheqqer immediately into the Bench by writ oi artUrari [oftheremovilof w-i 
out of Chancery, T. 3. of the prcfent Queen, Rot, 821. {anti^ ««^ genendly, fee Bac 
2Q^. pl.65.] (86) And note by //Vsifrrri^r/ In his treatife com.i3%!^PieadCT, 
}n Natura Brevium upon a writ of error, in three feveral 3?" ?3- Cowp. S43. Jb 

■ • • DoiigL 35a. note. J 

places [20. D. 21, G, 24^, E,] that if an erroneots judgment • cro.a6. contra. 
be given in any court of recprd, except the two Benches, the [AndA.Crom.Prac.343. 
party grieved at his pleafure may file a writ of error returnable ^* "" ^^^ *'^ 
into the Common Bench or B. R. And if erroneous judg- «^ .. 

(86; It was agreed in the chancery that there is no certiorttri in the Keglfier to remove 
% rccofd out of a court into C. B. immediately, but ic ihall be certified in the chancery bv 
furmifc, and then is to be fcni into C, B. by mitfimusi and indictments may be removei 
oot of the countnr hj ceriiorari to th^ chancery and afterwards fen< to the Juftices of B. K 
by mittimus I and then they proceed upon it. 3O. ft 6. Bu Certion^ri. ao, tAd, £.,. 10, 
Note, fol,3».«;:/^, , ... 

ment 
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[4 icA. axS.] ment be given before the Juftices of the Bifliop of Durham 

within the county palatine, the party grieved fluU fabive a writ 
of error there before the Biih^ himfelf. M, 14. E. 3. [fiVsu 
^i.H.7. 37- Br. Judg- ^. 77/. Errcr 6«j and if he give erroneous judgment the 
0^1*^* ^ "* ^* *^' ^^ ^f ^»"^or may be fued in C. B. or B. iZ. l^ut fee wcU this 
e^fe 6f 14. and quare. And Eaji. «f 4. ^. 5- 8. whether 
the Court of C. B. may write to the Juftices of Peace 10 cer- 
♦ r 2 CO. b. ] ^*fy *^ record of a judgment * of felony upon nut tiilrecofi 
pleaded in a writ of confpiracy brought in die Bench. And 
t9. H 6. 5», alfo 19. //. 6. fol. 19. Alfo quart 13. ^. 7. [ai. b. pi. 7.] 

lir.R«cord,82. Sf. 30. *^ ^^^^ brought in the Bench for damage recovered in affife 
34. 3i H. 6. 6.b. 4»J). in x!tic Country, land defendant pleaded nul iiel recovery^ 
whether the Court can write to the Juftices of Affife to 
certify &c. becaufe the Jufticds of each Bench doubted there- 
of : and in the interim the record came by certiorari and 
w///iV7ift(^under the great feal out of chancery. But in i6.H.J^ 
-Rr.iWjoumment, 15. [u. b. pi. 5. J it is holden in affife, that if an affife be ad- 
journed into the Bench for difficulty in framing the verdii^, 
the Juftices of the Bench may proceed to judgment there; 
but if 'it were before verdift it would be otherwife, becaufe 
the affife is to be taken in the proper county. And fo it 
would be donempon.a foreign plea tried in the Bench, if the 
plaintifF would releafe the damage where an oufter was con- 
fcfled, ,'nd pray judgment in banc, he (hall have it without 
IS. Aff. 4. remandng the affife &c. 8. LIS. j1f.%. [15.] and this by 

Inft «i Q Co 11 -^H^* Chart, c. 12. And fee the ftatute de artfCuHs fufcr 
chartas pafted 28. £. i. c. 3, 4. to exclude the jurifdiftion in 

common pleas of the Marihalfca and the Exchequer againft 
9. H. 6. 9. b. Br.Tryaly ^ ^ \. ,^ ^, . « » o . .^ 

64. 3o.E.3.aa. S. aa. the form of Magna Charta &c. (87 J See a precedent, M. 

"^^E^'^CMfc^Re' 3* ^' ^' "^ *^ Bench, Rot. 341. where iffiie was joined in a 
mover Plea 16. Writ of entry upon dijftiftn in the poft^ whether the manor of 

Br. FiUerde Records 3« Sudbury in the county of Svffolk was ancient demefnc or not, 
it was told by the Court to the tenant who pleaded ancient 
dcmefne, that he (hould have the record of Domefday book at 
a certain- day at his peril &c. at which day the record was 
fcnt into the Bench by mittimus out of Chancery, with the 
certiorari which ifllied out of the Chancery and diret^ied to thft 
F.N«i.*i. X. oonui. Treafurer and Chamberlain of the Exchequer &c. by which 
record it was found ancient demefiie, whereupon judgment 
^fee j.uw!^fs' 3- ^as givcn, that the tenant go without day* and that the de- 
Leon. 159. Cro.El. »6. ^^jant Ihould fue in ancient demefne if &c. And the opi- 

1. Cromp. Pratt. 343. •* r* . 1 t > . 

5. Bi, Com. 4x0 *.] nions of all the Juftices of 6. B. m the iQth year of the prc- 

fcnt 



Eafter Term, 8. Queen Elizabeth. ( 250. b. ] 

fent Queen Was againft the writ of error being brought in 
the common bench for the erroAeous judgment in aflife &c. 
^ee Brithrtf lib. I . c. I . 



Mkfa. Uk. Rot 155V 

Cife does not lie by ope 
who hai freehold in a 
boufe forobftniAiDg his 



yCVanCC againfi Holcomb. wayto it over defend, 

ant*s land, but he muft 



have affife of nuiiittice. 



(88) AN aAion upon the cafe was brought for flopping ^^l^^J^ 

up a way over the defendant's Iand9 x. from the j.Lmd. 13. co. 



Ent. Tit. Adion 



II. 



S.C. 



boufe of the plaintiff to a park, and from the park to the houfe ^JJ '^ *^^^ 
back again at all times of the year, and for all carriages, by and i». 
prefcription. And it appeared that the plaintiff had a leafc for ^^%'^l[ \^cto!ul[ 1. 
the term of his Hfe in the houfe, but not in the park as his R0.Ab.104. 2.R0. Ab. 

\\%. c. o. C0.101. 112. 

Jeffor had. And the prefcription was traverfed, and found for a.H.4. n. Fit«. 185. a! 
the pUintiffby verdia, and in arreft of judgment it was (aid, '*^» '^4- ^^'^'^^'*9^' 
that the plaintiff ought to have affife of niiifance, and hot this 4.C0.86. 33.H.6. 36. a! 
^ofi : and fo was the opinipp of the Court. **;^-^ »! Vcmls! 

contra. %. Leon. 184. 
[Vide iipte, 148. b. 
pLSo.] ' 

(18) EaJI. tS. Eiiz.^B, Afion's Cafe. Plaintiff had a way over the defendant's land» 
and defendant made a trench, and ft pped ap all the way, and agreed, that a£Hon on the 
pafe lies, although he might have aflife, per tot am Curiam, and they faid, that this eafe 
is not law, atid judgment was eiven for the plaintiff in an action on the cafe. 

Action on the ca& by «t» VUTct apinft Parkburjit fuppoi^ that he entirely obftrnded th« 
way over the land of the defendant whereof he was leiied, which was appendant to a mef- 
fuage, whereof t|ie plait^tiff wai feifcd in fee ; and notwith(Vandin| it wat alleged, that 
nuilance ought to be brought in this cafe, for that the plaintiflf and defendant were teni^tt 
of the freehold} as thf bookt are, yet according to many precedent^ (hewn bj the clerksg 
Judgment wa^ givon that this action well lies, for it is at the election of the plaintiff to have 
either the one or the other, Af. 28, %^. E/Jz. B, R, and according to this judgment ia the 
law clearly taken to be 9t this day. 

M. ^.Jac B. H' ^ PollartizxiA Califs* Cafe adjudged e contra^ and thii cafe dmed to be 
U'.v. Br. Action fur le cafe, xi. 64. Hota, pi. 29. the opinion uf Thirning. 



^ [ 251. a.] 



♦ (89) A MANfcifed in fee of ^ m^^nqr hpldcn of the The cuftom of a man» 
Queen in focage and fee farm rent, married, and ^rf^r, ^r his'cS'puiJJ 

made his laft will in writing, and thereby gave authority and tomakeleafesj the lord 

• - 11/- !• t by Will empowered two 

power, to certain perlons to make leafes accordmg to die romakekafesMconltnc 

cuftom of the manor to raifc fines to pay his debts, and died : ?,?* cuftom: the| 

'^ - ^ hoU a conrt in their 

thcfe perfons hold a court in their own names, and there ownnametamlgnnta 

grant a reverfion belonging to two men who were copy- ^^ ^'^ itb^**^rf! 
holders to three others, whereas the cuftom is, that the land ^%p^ for her dower, 
was ufed to be leafed by the lord of the manor, or his overfeer, *!^*^ ' ^^^ 
or his deputy &c. And afterwards the wife of the dcvifor ^^"^^' Co.Liv58.b, 

recovered 
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4. Co. 24. a. Dy. 132. recovered the third part of the nuuior In dower^ and by tb^ 

s' c^e ''^''"''^^'^^^ fccrifF bad the faid copyhold affi^ncd with other land$ by 

writ &c. Whether ihc ffaall avoid the grant made by the (aid 

[CompL Copyh. x6S. perfons affigned by the will, was demurred in laWy and holdci\ 

Sec Covvp. 481.] j^y ^^ ^pj^j^^ ^f ^^ ^^^^^ ^^ ^^ ^^jj ^^^ 



HU. uk. Rot. 1(9 1. Hauchet*s Cafe. 

^. furrcnden copyhold (go) A COPYHOLDER in fee fimple according to tb« 

to the intent that the " Tx ., - jj^.tj Ji - ^ ^ ^ 

lord miU grant it to him cultom, furrendered to the lord, to the mtent that 

for life, reminder to his the lord fhould grant it back again to him for term of his 
vnfe tiU his ton's fuU ,_ . , \, .^ .77. , , « ^ /v „ . " 

age, remainder over ; hfe, remamder to his Wife, until his eldelt ion mall arrive at 
Ton**' Thet^d"^^^^ •^^^ ^"" *g^ ^^ twenty-one years, and after this term ended, 
of the remainder after is remainder to the laid fon in tail, rcibiainder to the faid wife 

tying min \rad ^dyfng ^^^ ^^^ ^^^^ °f ^^^ ''f^» remainder over &c. And before the 

before the fon*s age, the exccution of the eftatcs, the hufband died, the fon being of thp 
hulbandandnotherad- .- tt^i^. iiit.t. 

minifti-ator (hall have H^ of "Ve years, the lord at his court granted the land to flie 

the reft of the term, y^jf^ ^^jji ^^ f^^ fliould comc to his full agc, and Qvcr as 

unlefs a fpecial cuftom ^ ^ , , .r ...,..'« 

be to the contrary. above : afterwards the wife married and died intettate, the 

I, Ro. Ab. 504. 908. hufband kept himfelf in i and one (to whom the adminif- 
[s^'sur^iyse! i.Term ^^tion of the goods of the wife was codimitted by Ac ordi- 
Kcp. (ox.] nary, to whom alfo the lord had granted the tand during the 

2 H a. 18 £. Ao^g^ ^f ^^ ^o") entered upon the hu(hand| and Whether 

II. b. 4. H. 6. 3i.b. I. the entry was lawful, was the doubt. And by the opinion of 
fi'!'1o!H. 6.^^^.' pi^. *« whole Court, the entry is not lawful, but the intcrcft 
19 1. 194. Dr. «eStiid. which was in the wife was a term^ which by the death of ^e 
6? 30 E.3. 6. Count de wife vcftod in the hufband by the law and cuftom of the 
Ganr.e. 33.H.6.55. Br. ^ealm, if any private cuftom of the manor be not pleaded to 

rorfeit,70. Plow. 194 a. ^ j r r 

the contrary : otherwife would it have been, had the wife 
[Com. Dig. Baron and been only a guardian, or prochein a^ny of this land &c. 
Feme (E- »•) »• Bur. Wherefore judgment was given for Hauchet who was the 

^09. 2X4* **7 J I rf «i» w 

woman's hufband. 



Stepkin againft Lord Wentworth, in Affife. 
Tenant for life cannot (91) A LEASE is made for a term of years rcndcrmg 
StrJSIS«: «"*> ^ afterwards the rcvcrfion is granted to one 

[DaL 3*. pL 17. s, C] for term of life, remainder over in fee, and the termor at- 

(91) And fo it was a<?ja0.gcd between + Mc/calf&nd Sutton^ 26. Eliz- upon a rclcafc of 
the tcTinor for years to him in the rcverfion, and that it is nothing worth. [But fee 3.Bac. 
Ab. 457. Bui.' Ni. Pr» 1x0, :jix. aixd, the books /;/ margine^\y\d,\ it may operate as a 
fur^cnder.;! * ' 

tornco 



tafter Term, 8. Queen Elizabctlii. * [ ^ j^- t).!l 

tomed to the grantee for life accordingly &c. And after- ».Co.67. Lit. 419. sn« 

wards the grantee for life by deed rcleafcsand quit-claims all AnommcntTro^^ 

his riffht &c. to him in the remainder, with the common Attommtm, 18. i8.e. 

J « % J . r II I . I . ^- ^ 4. 7- I. Keb. 807. BK 

words, « //^ ^»0dr /^ nuile modo impoflerum vtndican Jeu Attoramcnt, 7. 7. e. 4. 

€laTfe * temmentum il/ud poiuijit, it inde effit omnino ixclufus l^)' l^b.H.Wyndham 

'^ •*' •*' J E. fo.95. pL 10. that te- 

impirpetuum l^c. And afterwards he in remainder reciting nant for life cannot re. 

all this matter, grants his faid remainder and rcverfion with ^'^J L*"' pi "/J""^"" 

the rent to one in fee, to whom the termor paid the rent; and S73-565- Dy.3i2.p].36. 

likewife thcgrantec;for h'fe releafedall his right with like Words 8.Co.94!a. B N.cl^t 

*8 in the other releafe^ to the grantee and his heirs. It was ^oft,pi.93. i.Ro. Ab. 

moved Whether that (hall enufe as an {a) attornment, or not ? Mo. 511. i, cro. 160! 

And Dyer, Weston, and WeLshe, JuJiUes^ thought that 3- Cro. 21* 

nothing ihould pafs by this rcleafe, nor by the former releafe, [)• Lev. 145. shq>. 

becaufe there are no words of furrcnder in the deed; and ^^^^ i^^'V'^j^'^ 

Saunders Chief Baron accorded: but Catlyn and Whid- 457-] 
DON i contra. But Browne afterwards ftrongly agreed to 

the firft opinion. 

' _ - - -^ — - 

(u) By 4^ Ann, c. 16. §.9. Attornment it rendered unneceiTary, See Dougl. 282. 



Winter agatnji Jcringham. 



In Cvkia de Hack> 

.WEY. 



(92} r\ N £ Barnewell feifed in fee according to the cuf- a. covenants to amire 
^ ton of the manor of Hacknr, of divers parcels of SdlJt ^^'^ffu,^'! 
lands and tenements, was bound by covenant to convey an den divers parcels by 
cftate of all his lands and tenements holden of the faid manor fam^dcr is*enroiied ac*! 
before a certain day; and before the day be came before cordingly, but with this 

addition) ** by tbz trarxe 

AUnd Fitzjamis fteward of the faid manor out of court ac- u ^ainis ccpyhddhfuii 

cording to the cuftom &c. and there furrendered divers par- ^l!T'*\'^\^ "™^* 
o ^ inali paii than were 

eels of lands, meadows, pafture, &c. fome by their proper named in the I'urrender. 
names, fome by abuttals &c. fpecifically &c. according to the Br.TenantperCopy,i6. 
covenant. And afterwards at the next court this furrender \q Ab/wf 4^ Co 
was enrolled, and the day of the taking of the furrcnder, and 30- *8. 4. Co. 49. 

fgi) A, feifed ©f land injD. grants it bjr fine to B, alio fcifcd of other land in the fame 
vill of /).{who] grants and renders all his land in D. to A, Tiie land whereof B, was feifed 
palTes to i^. by Y elv erton, ¥.aft, 40. EU%. C, B. cited to have been fo adjudged in i\,Kliz, 
And Crkw in the argument of •*• Dun and BurcreWi Cufe, M, 16. Jac, cites this cafe alfo 
to bcfo adjudged : but note ^vhat difference there is between this and the cafe of Xavemcr 
cited in the »d Report» fol. 76. b. And a like cafe put vjerbatim between Krl.\e and Doton^ 
bam^ HiL 38. Eli%, [Poph. 104.] on a reference out of thftnccry to the two Chief Jaiticcv 
«nd the Chief Baron, and the Mafter of the Rolls, and by them rcfoivcd, that the land 
tvhich the conufcc himfelf had in this vili Ihould not pafs to fupply the fmail number of 
acres of which the conufancc was made, for this rcrdcr is as a rclcafc to the conufor, s^k^CL 
«9 tntent appears to pafs the iaod of the conufce hiinfolf. [CruilV on ^^inc, 66.] 

the 
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the particulars verbatim as afiove, with this addition and cort* 
ciuflon at the end, s. by the name of all the lands^ tenements^ 
and hereditaments which he had and held of the aforefaid 
raitIiiraL4. manor on the day of this furrender ^c. whereas in truth the(e 

. general words were not in the note of the furrender taken by 
the fteward, as by his letters and other teftimonies fufficientljf 
appears. And Whether more land than is particularly men- 
tioned in the faid furrender fhould pa(s by the faid furrender 
in fuch form prefented and enrolled, or not, was much in de- 
bate for the fpace of 24 years in fevend courts. And by the 
opinion of D ysr, no more tkmwas particolarly expreiled in 
Kitoheo^ 9«« the furrender (hall pafs ; and according thereto, a decree was 

[GUb. Ten. i3«» 1^9* "*^ ^J ^^^^ ff^entworth lord and chancellor of his manor 
Com. Dig. CopyhoW* aforefaid; whereof he afterwards repented* Yet many others 
(G.9.) i.B«;.Ab.477.] , • , u 1. t 

agreed with the above opinion as }aw« 



♦ [ 25^- SI. ] 

Parol agfecmeAt wHli- 
out livexy by tenant for 
life, that the re^rcrfioner 
Ihall have his interelt 
feodering rent U twt a 
furrender. 
i.And.35. An.-) 
Ben^ [fie&L >S.C. 
152. |:l»ii.] J ^ 
3.Cro.4SS. ft.Ro.Ab. 



Brown v» KingfwelL 



(93) THE tenant for term of life is content, artd igreed 

with him in reveriion, that he (hall have the land, 

and his intereft therein for the annual rent of twenty (hillings, 

but no(tf) writing or livery of feiiin is made of it. This is 

497. 40.E.3. 94. a. fti4 no furrender, by die opinion of all * the Juftices of the Bench ; 

Air*i6.%.catd!a. 13^ although it was otherwife holden by the Ju(lices of Affife in 

R.a. Dower,55. 44.45. the county of Slurry in an affife; as Was faid in an attaint 

Ante, pl.91. Perii.io«. brought this Term : but the cafe was rendered more clear by 

116. 5^3- J^J- Cootin, ^i^g evidence, for the agreement was, that the tenant for life 

474. Br. Surrender^ t. . *' 

[i. Term Rep. 441. (hould have b^ick the land if he furvived &c. and then it can- 

r^Dt/u.'/^'' not be intended a furrenden 

■ ■ ' ■* 11 . ■ I I ■ .1 ■■■■■■ I I I ^1 . !■ I .Ml , , ^ 

in writing figned by the party furrendering 
the fame or his agent &c« or by a^ and ope- 
ration of law. See 6ilb. Cal. in £q. 236* 
a. Wils.17. 



(a) By t^.Car. 2. c. 3. §. 3. no leafe &c« 
^thcr of freehold or term of years, or an v 
uncertain intereft not being copyhold, fliall 
be furrendered unlefs it be by deed or note 



Vernon againft Vernon, 



Ua/omnlm^ returned (94) IM" O T£, If a yinofipii be returned /^rifi, fo that the 
befirl^Id" foj S'hS demandant fues out an alias fummons, Acre ought 

no d^ in court ; tod if to be nine returns between the te/fe and the return, and;thi$ 

the dcrinandant fue an 

^1 fummons, thcrf by the opinion of the Court and Prodionotaries : and if the 

tenant 



Eafter Term, 8. Queen Elizabeth, [ 252, a.»] 

mat (enant be eflbigned at the return of tardiy it (hall not be ad- ihoukl bt nine munw 

''-^ judged or adjourned, becaufe he had no day in court by this ^^^^^J!^^ 

^f^^'i^ Return : and this in 2^ fprmedon by Vernon againft Vernon : «« furetict in *«», the 

ujjJtt yet T. ^, E. 4. [19- a. pi. ao-] is contrary at ntfi prsus, bcr jficerift^fea^npn. 

^QB* caufe the alias fummons is only in the ptace of an original, [10. vin. Ab. 183.] 

Soeif 3nd the tenant is not demandable. And note that in the alias Co-i-it. 134- ».liift.567. 

rfj» (iinunons above, there ought to be thefc words, *< if the Jt- joun 36. j^i^^^A^l 

mak « mandant Jhall make you fecure to profecute his claims* (ex- 9^- '7- ^ V Age, 8. 
... "^ ' ^ '^ •' ' ^ 11.E.3. Age,6. 11. 18, 

n !& ^- cept fureties be found in banc. ) And note that the demandant £.4. lyb. 23. b. 40.439 

i^ fcj2 ^j within age as they lay, quitre inde. ^^ b.* Dif.'iW^'^**' 

rBoothRealAa.9S993.] 



CTttR 



|:nd of the second part, 



> 



••-»• f**^^ 



^^ 




3 bios QbS 710 b3^ 







